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Navarro v. Carolyn W. Colvin D

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

FERNANDO G. NAVARRO, ) NO. SACV 16-1272-KS

Plaintiff, )
\Z ; MEMORANDUM OPINION AND ORDER
NANCY A. BERRYHILL , Acting ;
Commissioner of Social Security, )
Defendant. )
)
INTRODUCTION

Fernando G. Navarro (“Plaintiff”) filed a @aplaint on July 102016, seeking review

of the denial of his applicatiofor a period of disability red disability inswance benefits

(“DIB”). (Dkt. No. 1.) On August 22, 2016, the parties consented, pursuant to 28 U.S|

636(c), to proceed before thmdersigned United States Magate Judge. (Dkt. Nos. 11-
13.) On October 3, 2017, therpes filed a Joint Stipulation Jbint Stip.”). (Dkt. No. 32.)
Plaintiff seeks an order rerging the Commissioner’s decision and remanding for furth
proceedings. SeelJoint Stip. at 9-10.)The Commissioner requestsatithe ALJ's decision
be affirmed or, in the alternativeemanded for further proceedingsSeg¢ id.at 10.) The

Court has taken the matter under sigsmon without oral argument.
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SUMMARY OF ADMINISTRATIVE PROCEEDINGS

On September 7, 2012, Plaintiff, who wasrbon October 27, 197 protectively filed
an application for a peil of disability and DIB. (SeeAdministrative Record (“AR”) 183-
89.) Plaintiff alleged disability commencingniary 13, 2011 due tdislocated disks,
insomnia, numbness ireét/toes, degenerative disc diseatislocated disks in his lower
back, dislocated disks in hieck, headaches, insomnia, numésin his feet/toes, numbnes
in his left hand, and numbnesshis knees. (AR 60.) Plaintifreviously workedas a driver
(DOT 913.663-018), a cashier Il (DOT 21124610), a courier (230.663-010), and a ligh
truck driver (DOT 906.683-022) (AR 53.) After the Commssioner denied Plaintiff's
applications initially (AR 60) and on reconsideratiath (70), Plaintiff requested a hearing
(see id.14). Administrative Law Judge Kyle Anele(“*ALJ”) held a haring on October 23,
2014 (d. 38). Plaintiff, who was represented byuneel, testified before the ALJ as dig
vocational expert (“VE”) Allen Eye. SeeAR 53-58.) On Decmber 18, 2014, the ALJ
issued an unfavorable decisialgnying Plaintiff’'s @plication for a periof disability and
DIB. (Id. 18-37.) On May 11, 2016he Appeals Council denied Plaintiff's request fq
review. (d.1-6.)

SUMMARY OF ADMINIST RATIVE DECISION

The ALJ found that Plaintiff had not engagie substantial gafal activity from the
alleged onset date of January 13, 2011 thrdbgldate last insured of September 30, 201

(AR 23) The ALJ furthe found that Plaintiff had the following severe

impairments: cervical disc diseaand lumbar disk diseaseld.] The ALJ concluded that
Plaintiff did not have an impairment or comdtion of impairments that met or medically

equaled the severity of any impairments lisie@0 C.F.R. part 404, subpart P, appendix

! Plaintiff was thirty-four years old on the applicatidate and thus met the agency’s definition of a young

individual. See20 C.F.R. § 416.963(c).
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(20 C.F.R. 88 416.920(d416.925, 416.926).1d. 24.) The ALJ determined that Plaintiff
had the residual functional capacity (“RFC”p“perform sedentary wik as defined in 20

CFR 404.1567(a) except [Plaiffifcannot operate foot controls with the left lowe
extremity, he can do so occasionally with the right lower extreraity; [Plaintiff] requires

that ability to stand upccasionally outside of normaldak period to relieve symptoms.”

(AR 24))

The ALJ concluded that “[Plaintiff|'smedically determinable impairments coul
reasonably be expected to cause the allegetptoms; however, theamant’s statements
concerning the intensity, persistence and limgiteffects of these symptoms are not entirg
credible for the reasons explatha this decision.” (AR 26.)The ALJ found that Plaintiff
received generally conservative care for his mloskeletal condition.He also concluded
that Plaintiff’'s symptoms had stéibed with treatment to an extethat “enables him to work

within the RFC assessed hereinld.)

The ALJ found that Plaintiff was unable torfmem his past relevant work as a drive
cashier, courier, or light truck driver. (AR .30However, the ALJ detmined that Plaintiff
was capable of performing jobs that existsignificant numbers in the national econom)
including the representative occupations offiassembler (DOT 713.687-018) and ord
clerk, food and beverad®OT 209.567-014). Id. 31.)

STANDARD OF REVIEW

Under 42 U.S.C. 8 405(g), this Coureviews the Commissioner's decision t

determine whether it is free from legal errodaupported by substa@al evidencein the

2 20 CFR 404.1567(a) provides that “sedentary work involves lifting no more than 10 pounds at a tim

occasionally lifting or carrying articles kkdocket files, ledgers, and small tod#though a sedentary job is defined as
one which involves sitting, a certain amount of walking aaddihg is often necessary in carrying out job duties. Jo
are sedentary if walking and standing are requiazsionally and other sedentary criteria are met.”

3

=

y

e and




© 00 N o 0o A~ W DN B

N NN NN DNNNMNNRRRRRPRRR R R
0 N oo 0o A WN P O O 0N OO O B W NN P O

record as a wholeOrn v. Astrue 495 F.3d 625, 630 (9th C2007). “Substatml evidence
Is ‘more than a mere scintilla but less thaneppnderance; it is sucklevant evidence as g

m

reasonable mind might accegst adequate to gogrt a conclusion.”Gutierrez v. Comm’r of
Soc. Se¢.740 F.3d 519, 522-23 (9@ir. 2014) (internal citations omitted). “Even when th
evidence is susceptibte more than one rational interpagon, we must uphold the ALJ’s
findings if they are supported by inferescreasonably drawn from the recordJolina v.

Astrue 674 F.3d 1104,110 (9th Cir. 2012).

Although this Court cannot substitute dscretion for the Commissioner’s, the Cour

nonetheless must review the record as a ghveighing both the evidence that suppor
and the evidence that detracts from the [Commissioner’s] conclusiangenfelter v.
Astrue 504 F.3d 1028, 1035 (9thir. 2007) (internal quotath marks and citation omitted);
Desrosiers v. Sec’y éfealth and Hum. Serys846 F.2d 573, 576 (9@ir. 1988). “The ALJ
Is responsible for determining credibility, résng conflicts in med:al testimony, and for
resolving ambiguities.”Andrews v. Shalaléb3 F.3d 1035, 103®th Cir. 1995).

The Court will uphold the Commissioner’s dgon when the evidence is susceptib
to more than one rational interpretatioBurch v. Barnhart 400 F.3d 676, 679 (9th Cir.
2005). However, the Court may review onlg tteasons stated by the ALJ in his decisic
“and may not affirm the ALJ on a grod upon which helid not rely.” Orn, 495 F.3d at
630; see also Connett v. Barnha40 F.3d 871, 874 (9th Ci2003). The Court will not
reverse the Commissioner’s decision if it is basedharmless error, whicexists if the error

Is “inconsequential to the ultimate nondisability determination|f despite the legal error,
‘the agency’s path may asonably be discerned.’Brown-Hunter v. Colvin806 F.3d 487,
492 (9th Cir. 2015) (imrnal citations omitted).
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DISCUSSION

The sole issue in dispute is whether &lg) propounded a complete hypothetical to

the vocational expert (“VE”). (Joint Stip. 4.)

l. The ALJ Provided a Complete Hypotheical to the VVocational Expert.

Plaintiff contends that the ALJ failed fmoperly set forth all of the limitations from
the RFC finding in the hypothetical questions posed to the vocational expert durin

hearing. He argues that the ALJ never askedvih to assume a hyfietical that included

the limitation that Plaintiff could “only handle casional changes in work and must work in

a structured environment.” (Joint Stip. aj 6Defendant counters that Plaintiff refers t

limitations that were either not part of the ®Finding or adequately explored through the

VE's testimony. Id. at 7-9.)

A. Applicable Law

“Hypothetical questions posdd the vocational expert must set out all the limitatio
and restrictions of thparticular claimant.” Embrey v. Bowern849 F.2d 418, 422 (9th Cir.
1988). “The ALJ's depiction of the claimantissability must be accurate, detailed, ar
supported by the medical recordGarrison v. Colvin 759 F.3d 995, 1011 (9th Cir. 2014
(quoting Tackett v. Apfel180 F.3d 1094, 1101 (9th Cir. 1999The testimony of a [VE] is
valuable only to the ég&nt that it is supported by medical evidendddgallanes v. Bowen
881 F.2d 747, 756 (9th Cir.198itations omitted). If théypotheticals are not supporte(

by the record, the VE’s testimofigas no evidetmary value.” Id. Nevertheless, the ALJ may

rely on the VE's testimony if it “contain[s] atlf the limitations that the ALJ found credible

and supported by substantalidence in th record.” Bayliss v. Barnhart427 F.3d 1211,
1217 (9th Cir. 2005).
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VE:

B. The ALJ’s Hypotheticals

During the VE’s hearing testimony, the Apdsed the following ypotheticals to the

Q. Okay, so, we’'ll start with that premissijth a stand or wk approximately two
hours out of eight, sit approximately sixtaf eight. Also would be limited and the
operation of foot controls wodllbe never with the left @hoccasional with the right.
No ladders, ropes or scaffolds, occasloraanps and stairs, balancing, stoppin
crouching, kneeling and crawling. Witlhase limitations would our hypothetica
person be able to perform anytbfs claimant’s past work?

A. No.

Q. So would there be other jobs that wokdavailable within the parameters of thg
hypothetical?

A. There would be, Your Honor. . . .

Q. So for purposes of hypeattical two if we had preciselthe same hypothetical one
butt we wanted to, | said sit six out of eigpit | wanted to add ithat our hypothetical

person would be able to alternate betvsiting and standing vich maybe you were
assuming but to be more specific say ew#byminutes of sittinghey'd be able to

stand for two to five minutes before resing sitting and for that matter even, the
might have to stand longereth rest. Would that impathe availability of the jobs

you identified in the first hypothetical?

A. No. | think the response would be the same as hypothetical one.

Q. If our hypothetical person, let's assumdimited to sedentary work which would
limit the lifting required so it's possible omions would probably not be necessa
but would still have dot control issue and also offé¢he opportunityto alternate

between sitting and standing as time, jesently here. Did | say 30 minutes?
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A. | think you said 45, Your Honor.
Q. After 45 minutes of sittinghey would be able to std for three to five minutes.
Would there be work at the sedentary exerlitexel, jobs would bevailable for this

hypothetical person?

11%

A. Well sedentary work generally wouldrénd itself to a sit, stand option but th
opportunity to take a short break to stand atretch would be possible. It would vary

depending upon the occupation.

Q. All right, so, what if our hypothetical ®n, we didn’t say sistand option but like
we said considering morningfternoon and luricbreaks he needed to stand up once
in a while to relieve symptonend are there sedentary jobs?

A. There would be sedentary jobs, Your Honor.

(AR 55-57.) Thus, the recordditates that when positing hypheticals to the VE, the ALJ
did in fact “set out all thé&mitations and restrictions,’Embrey 849 F.2d at 422) that he use

|®N

to assess Plaintiff's RFC.

Plaintiff claims that the ypotheticals should have ingled questioning on whether
Plaintiff could “only handle oczasional changes in work and must work in a structuted
environment.” (Joint Stip. 6.) Howevexs a factual matter, the RFC assessment negver
included this language. In fact, the ALJ neveferred to the necessity of a “structured
environment” in his assessnie Consequently, the ALJ wanot required to explore &

“structured environment” limitation ihis hypotheticals to the VE.

The ALJ's RFC assessment also neverestathat Plaintiff could “only handle
occasional changes in work.[Joint Stip. 6.) Neverthelesthe RFC does mention that

“[Plaintiff] requires the ability to stand up casionally outside of naral break periods to
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relieve symptoms.” (AR 26.) These specific parameters were, contrary to Plaintif

assertions, set out in the hypotheticals posed to the VE.

During the ALJ's colloquy with Plaintifffhe ALJ described a hypothetical persgn

who is “a younger individual” @t “has limited education arjlaintiff’'s work history], is

able to sit for two hours a g@ano [sic] stand or walk fotwo hours a day, . . . sit for

approximately six hours a day, but is ablditoup to 20 pounds occasionally and lift of

carry 10 pounds frequently.” (AB4.) The VE statethat “an eroded range of lights jobs .|.

. would fit into that” description. (AR 54.As noted above, the Alcbntinued to adapt the
hypothetical by adding the conditions that théividual could stand or walk approximately
two out of eight hourssit approximately six out of eighbhrs, be limited in the operation of
foot controls, and could not ussdders, ropes, or scaffoldst occasionally balance, stoop
crouch, kneel, and crawl. The VE conclddthat said individual could not perform
Plaintiff's past work. However, the inddaal could perform other work, including as
cashier Il (211.462-010) or an assemblesraall products (706.684-022). (AR 54-55.)

The ALJ then posed a secamgpothetical, which took o account the limitation that
Plaintiff must “stand up occemally outside of normal bregberiods to relieve symptoms.”
(AR 26.) In particular, the ALJ added the lintitens that the hypothetical individual mus
be able to alternate between sitting and standisay after every forty-five minutes of
sitting they’d be able to stand for two to five minutes beforenn@sy sitting and for that
matter even, they may have to stand longer tlesh” (AR 56.) The VE concluded thal

those factors would not impactettfavailability of the jobs identdd in the first hypothetical.

(1d.)

The ALJ further adapted theypothetical to address the RFC limitation. The AL

asked about the potential for sedentary workenghafter forty-five minutes of sitting, the

individual could stand for three to five mingte(AR 56.) The VE responded, “[T]he optio
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to take a short break to stand and stretculd be possible,” but that work would b¢

classified as light instead of sedentary, beeaushay require occasional standing. (AR 57
Nevertheless, the hypothetical person could work a sedentary job, where, “consic
morning, afternoon, and lundbreaks, he needed to stand apce in a while to relieve
symptoms.” (AR 57.)

The ALJ then asked about the job basthé same hypothetical person is “distracte
by pain to the point thatey could stay on task forraaximum of 75 percent of the work
day,” might miss one day of the work week,might not be able to focus for more tha
eight percent of the day. (AR 58.) The YsSponded, “It would completely erode the jo
base.” [d.)

The record evidence indicatdgt the hypotheticals poseg the ALJ fully addressed
the requirement that Plaintiff stand occasionallitside of normal l@ak periods to relieve
symptoms. The hypothkieals accurately tracked the RF€sassment that the ALJ used t
determine what employment Plaintiff could pwrsuln sum, the AL$ hypotheticals were
“accurate, detailed, and supporteg the medical record.”Osenbrock v. Apfe40 F.3d
1157, 1164 (9th Cir2001). Accordingly, tb ALJ’s decision is withut legal error and the

Commissioner’s decision is affirmed.

CONCLUSION

For the reasons stated above, the Court finds that the Commissioner’'s decig

supported by substantial evidence and free fnweerial legal error. Niher reversal of the

ALJ’s decision nor remand is warranted.
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Accordingly, IT IS ORDERED that Judgnteshall be entered affirming the decisio

of the Commissioner of the SatiSecurity Administration.

IT IS FURTHER ORDERED thathe Clerk of the Court sitl serve copies of this
Memorandum Opinion and Order and thedgment on counsel for plaintiff and fo

defendant.

LET JUDGMENT BE ENERED ACCORDINGLY.

DATE: October 30, 2017
aen /- SM_

KAREN L. STEVENSON
UNITED STATES MAGISTRATE JUDGE:
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