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UNITED STATESDISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA
igWQRa? E. HICKEY, an Case No. 8:16-cv-01338-JLS-JCG
individual,

Plaintiff, STIPULATION AND PROTECTIVE
v ORDER

ADVANCED SPORTS, INC., a
corporation; KAREN BLISS, an
individual, and DOES 1 through 100,
inclusive Complaint Filed: June 6, 2016

Defendants. Trial Date: August 8, 2017

Purposes and Limitations. Discovery in this action is likely to involvg
production of confidential, proprietary, and/or private information for wh
special protection from public disclags and from use for any purpose ot}

than prosecuting this litigation may bemwamted. Accordingly, the parties herel

DC. 17

\1%4

ich

fer

STIPULATION AND- PROTECTIVE ORDER

Dockets.Justi

0.Com


https://dockets.justia.com/docket/california/cacdce/8:2016cv01338/653436/
https://docs.justia.com/cases/federal/district-courts/california/cacdce/8:2016cv01338/653436/17/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

stipulate to and petition the Court totenthe following Stipulated Protective

Order. The parties acknowledge thiis Order does not confer blank
protections on all disclosures or responsediscovery and that the protection

affords from public disclosure and usdexnds only to the limed information or

items that are entitled to confidentiieatment under the applicable legal

principles. The parties further acknodige, as set forth below, that thjs

Stipulated Protective Order does not entilem to file confdential information
under seal; Civil Local Rule 79-5 sets fothe procedures that must be follow
and the standards that wile applied when a party seeks permission from

court to file material under seal.

Good Cause Statement. This action is likely to involve trade secrets,

competitively sensitive technical, marketifigancial, sales oother confidential

or proprietary busirses information, private oromfidential medical records,

personal or personnel information, infoation received in confidence from third

parties, or other information whicheahproducing party otlmevise believes in
good faith to be entitled tprotection under Rule 26)(1)(G) of the Federa
Rules of Civil Procedure. With respectttte foregoing, special protection fro

public disclosure and from use for any purpose other than prosecution ¢

action is warranted. Such confidentialdaproprietary materials and information

consist of, among other tlge, confidential business or financial informatign,

information regarding cordential business practices, or other confiden
research, development, ocommercial information (including informatio
implicating privacy rights of third paes), information otherwise general

unavailable to the public, or which may jmevileged or otherwise protected fro
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disclosure under state or federal statutesirt rules, case decisions, or commnon

law.
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Accordingly, to expedite the flow of inforation, to facilitate the prompt

resolution of disputes over confidentialitydiScovery materials, to adequately

protect information the parties are entitlecké®p confidential, to ensure that the

parties are permitted reasonable necessayg af such material in preparation

for and in the conduct of trial, to ddess their handling at the end of the

litigation, and serve the ends of justiegprotective order for such information fis

justified in this matter. It is the intewof the parties that information will not be

designated as confidential for tacticaasons and that nothing shall be |so

designated without a good faith beliefathit has been nmmatained in a
confidential, non-public manner, and thesegood cause why it should not b

part of the public record of this case.

IT IS HEREBY STIPULATED by andbetween Plaintiff EDWARD A.
HICKEY (“Plaintiff’) and DefendantADVANCED SPORTS, INC., a North

Carolina Corporation (“Defendant”), (named in lawsuit as ADVANCED

SPORTS INC., a New Jersdyorporation, the previous corporate entity) the

parties in the above-captied litigation (the‘Parties”), by and through their

respective counsel of record, that order to facilitate the exchange of

information and documents which may &gbject to confidentiality limitations
on disclosure due to federal laws, stdaws, and privacyights, the Parties

stipulate as follows:
1. In this Stipulation and Protective @ar, the words set forth below sha
have the following meanings:

a. “Proceeding” means the abovetiéled proceeding, 8:16-cv}
01338-JLS-JCG
b.  “Court” means the Hon. JosepkRih. Staton, and/or any othe

Magistrate Judge, District Cdujudge or judicial officer to
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2.

The Designating Party shall havéhe right to designate a

Designating Party in @pd faith believes tocontain non-public

which this Proceeding may besigned, including Court staf
participating in such proceedings.
“Confidential” means any infmation which is in the
possession of a Designating Bantho believes in good faitl

that such information is etled to confidential treatment

under applicable law.

“Confidential Materials” meas any Documents, Testimon
or Information as defined belodesignated as “Confidential
pursuant to the provisions of this Stipulation and Protec
Order.

“Designating Party” means thernpathat designates Materia
as “Confidential.”

“Disclose” or “Disclosed” or‘Disclosure” means to revea

divulge, give, or make available Maials, or any part thereof

or any information contained therein.

“‘Documents” means (i) any “Writing,” “Original,” ang
“Duplicate” as those terms ardefined within the Feders
Rule of Evidence 1001, whic have been produced i
discovery in this Proceedingy any person, and (ii) an
copies, reproductions, or summarsall or any part of the
foregoing.

“Information” means the content Documents or Testimony
“Testimony” means all depositis, declarations or othg
testimony taken or used in this Proceeding.

“Confidential” any Documents, B&mony or Information that the
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information that is entitled to cadkntial treatment under applicab
law.

The entry of this Stipulation and Rective Order does not alter, waiv
modify, or abridge any right, privilega protection otherwise availabl
to any Party with respect to thesdovery of matters, including but ng
limited to any Party’s right to assdtie attorney-client privilege, th
attorney work product doctrine, orhetr privileges, or any Party’s righ
to contest any such assertion.

Any Documents, Testimony or Inimation to be designated &
“Confidential” must beclearly so designated before the Documse
Testimony or Information is Disclodeor produced. The “Confidential

designation should not obseuor interfere with the legibility of the

designated Information.
a. For Documents (apart from tramgts of depositions or othe

pretrial or trial proceedings), éhDesignating Party must affix the

legend “Confidential” on each pagé any Document containing
such designated Confidential Material.

b. For Testimony given in depositie the Designating Party ma

either:

I identify on the record,before the close of thg

deposition, all “ConfidentialTestimony, by specifying

all portions of the Testimony that qualify 4

“Confidential;” or

. designate the entirety of the Testimony at 1

deposition as “Confidential” (before the deposition

concluded) with the right to identify more specific

portions of the Testimony as to which protection
sought within 30 daysfollowing receipt of the

-5-
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deposition transcript. In @umstances where portior
of the deposition Testimony are designated
protection, the transcript pages containi
“Confidential” Information m& be separately bound b
the court reporter, who musiffix to the top of each
page the legend “Confidential,” as instructed by
Designating Party.

c. For Information produced in some form other than Documsg
and for any other tangible items, including, without limitati
compact discs or DVDs, the Dgseating Party must affix in 4
prominent place on the exterior thfe container or containers i
which the Information or item s stored the lege
“Confidential.” If only portions of the Information or item
warrant protection, the Designating Party, to the ex
practicable, shall identify the “Confidential” portions.

The inadvertent production by amy the undersigned Parties or no
Parties to the Proceedings of any Document, Testimony or Inform
during discovery in this Poeeding without a “Confidential
designation, shall be without prejadito any claim that such item
“Confidential” and such Party shatiot be held to have waived ar
rights by such inadvertent productidn.the event that any Documer
Testimony or Information that is Bject to a “Confidential” designatiol
is inadvertently produced without such designation, the Party
inadvertently produced the document shall give written notice of ¢
inadvertent production within twent{20) days of discovery of th

inadvertent production, togetheritiv a further copy of the subjeg

Document, Testimony or Informatiaesignated as “Confidential” (th
“Inadvertent Production Notice”). Uporeceipt of such Inadverter
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Production Notice, the Party thegceived the inadvertently produce

Document, Testimony or Inforrtian shall promptly destroy thg
inadvertently produced Documernifiestimony or Information and a

copies thereof, or, at the expensetld producing Party, return sug

together with all copies of sudocument, Testimony or Information {
counsel for the producing Party asigall retain only the “Confidential

designated Materials. Should the rigoey Party choose to destroy su¢
inadvertently produced Documeniestimony or Information, the

receiving Party shall notify the producing Party in writing of su
destruction within ten (10) days of receipt of written notice of
inadvertent production. This provision is not intended to apply to
inadvertent production adny Information protected by attorney-clig
or work product privileges. In the ent that this provision conflicts

with any applicable law regardingaiver of confidentiality through the

inadvertent production of DocumeniBgstimony or Information, suc
law shall govern.

In the event that counsel for arBareceiving Documents, Testimony ¢
Information in discovery designatess “Confidential” objects to suc
designation with respect @ny or all of such items, said counsel sh
advise counsel for the Designating am writing, of such objections
the specific Documents, Testimonyr Information to which each
objection pertains, and the specifreasons and support for su

objections (the “Designation Obfeans”). Counsel for the DesignatinF
n

Party shall have thirty (30) dayiiom receipt of the written Designatio
Objections to either (a) agree writing to de-designate Document
Testimony or Information pursuamd any or all of the Designatio
Objections and/or (b) file a motn with the Court seeking to upho
any or all designations on Daments, Testimony or Informatio

-7 -
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addressed by the Designation Objaecs (the “Designation Motion”)
Pending a resolution of the Desigioa Motion by the Court, any an
all existing designations on the Documents, Testimony or Informa
at issue in such Motion shall reman place. The Designating Parf
shall have the burden on any DOp®tion Motion of establishing th
applicability of its “Confidential” dsignation. In the event that th
Designation Objections are neither timely agreed to nor tin
addressed in the Designation Motidinen such Documents, Testimof
or Information shall be de-dggiated in accordance with th
Designation Objection apphble to such material.

Access to and/or Disclosure of Confidential Materials designate
“Confidential” shallbe permitted only to the following persons:

a. the Court;

b. (1) Attorneys of record in thProceedings and their affiliatg
attorneys, paralegals, clericahd secretarial staff employg
by such attorneys who are actively involved in
Proceedings and are not employees of any Party. (2) In-h
counsel to the undersigned Pastend the paralegal, clerici
and secretarial staff employed by such counsel. Provi
however, that each non-lawygiven access to Confidentid
Materials shall be advised ah such Materials are bein
Disclosed pursuant to, and are subject to, the terms of

Stipulation and Protective Ondend that they may not be

Disclosed other than pursuant to its terms;

C. the Parties and those officediyectors, partners, member
employees, of all non-designating Parties that counsel
such Parties deems necessary to aid counsel in the prose
and defense of this Proceedimgpvided, however, that prio

-8-
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to the Disclosure of Confidential Materials to any sU
officer, director, partner, mereb, employee, counsel for th
Party making the Disclosure ah deliver a copy of thig

Stipulation and Protective Ord&y such person, shall explain

that such person is bound tdléev the terms of such Ordel
and shall secure the signaturesath person on a statement
the form attached hexeas Exhibit A;

d.  court reporters in this Proceeding (whether at depositi
hearings, or any other proceeding);

-Access to and/or Disclosure dfonfidential Materials designated 3

“Confidential” shall bepermitted only to the follwing persons upon thei

signature on Exhibit A:

e. any deposition, trial or hearing witness in the Proceeding

previously has had access tcee tonfidential Materials, or

who is currently or was prewsly an officer, director,
partner, member, employee of an entity that has had accg
the Confidential Materials;

f. any deposition or notrial hearing witness in the Proceedit
who previously did not have access to the Confiden
Materials; provided, howevethat each such witness give

access to Confidential Matersakhall be advised that sucg

Materials are being Disclosed guant to, and are subject t
the terms of this Stipulation and Protective Order and
they may not be Disclosed othtean pursuant to its terms;

-9-
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mock jury participants, provetl, however, that prior to th
Disclosure of Confidential Mat@ls to any such mock jury
participant, counsel for the Party making the Disclosure 9

deliver a copy of this Stipulimn and Protective Order to ea¢

such person, shall explain thathyerson is bound to follov
the terms of such Order, and Bls&cure the signature of sug
person on a statement in the foattached hereto as Exhib
A.

outside experts or expertonsultants consulted by th
undersigned Parties or theiounsel in connection with th
Proceeding, whether or not retained to testify at any

hearing; provided, however, that prior to the Disclosureg

Confidential Materials to any su@xpert or expert consultan,
counsel for the Party making the Disclosure shall delive

copy of this Stipulation and &tective Order to such perso
shall explain its terms to sugberson, and shall secure tl
signature of such person orsttement in the form attache

hereto as Exhibit A. It shall libe obligation of counsel, upon

learning of any breach or threaéehbreach of this Stipulatio
and Protective Order by any suekpert or expe consultant,
to promptly notify counsel for the Designating Party of s
breach or threatened breach; and

any other person that the Designating Party agrees ft
writing upon advanced notice.

Confidential Materials shall be useg the persons receiving them on
for the purposes of preparing foconducting, participating in thg
conduct of, and/or prosecuting andiefending the Proceeding, af
not for any business orlogr purpose whatsoever.

-10 -
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10.

11.

Any Party to the Proceeding (or othergmn subject to the terms of thjs
Stipulation and Protective Order) may ask the Court, after appropriate
notice to the other Parties to the &reding, to modify or grant religf
from any provision of this Siulation and Protective Order.
Entering into, agreeing to, and/orneplying with the terms of this
Stipulation and Protective Order shall not:

=

a. operate as an admission by apgrson that any particulg
Document, Testimony or Inforation marked “Confidential”
contains or reflects trade secrets, proprietary, confidential or
competitively sensitive businesgommercial, financial of
personal information; or

b. prejudice in any way the righaf any Party(or any other
person subject to the terms of this Stipulation and Protective
Order):
I to seek a determination by the Court of whether any

particular Confidential Material should be subject |to
protection as “Confidential'under the terms of thi

\v )

Stipulation and Protective Order; or
ii.  to seek relief from the @urt on appropriate notice to all
other Parties to the Proceaegl from any provision(s) of
this Stipulation and ProtectvOrder, either generally

~

or as to any particular Document, Material |or
Information.
Any Party to the Proceeding who has not executed this Stipulation and
Protective Order as of the time itpsesented to the Court for signature
may thereafter become a Party testBtipulation and Protective Order
by its counsel’'s signing and datiagcopy thereof and filing the same

-11 -
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12.

13.

with the Court, and serving copieésuch signedrad dated copy upor,
the other Parties to this Btilation and Protective Order.

Any Information that may be pduced by a non-Party witness

discovery in the Proceeding pursuémtsubpoena or otherwise may
designated by such non-Party as “Gdantial” under the terms of thi
Stipulation and Protective Ordeaind any such designation by a ng
Party shall have the same force afifitct, and create the same dut
and obligations, as if made by opé the undersigree Parties hereto
Any such designation shall also function as a consent by

producing Party to the authority dhe Court in the Proceeding t

in

U)

n-

es

such
0

resolve and conclusively deterreirany motion or other applicati]n

made by any person or awith respect to such designation, or
other matter otherwise arising umdihis Stipulation and Protectiv
Order.

If any person subiject to this Stiptibn and Protective Order who hj
custody of any Confidential Matergalreceives a subpna or other
process (“Subpoena”) from any goverent or other person or entif
demanding production of ConfidentidMaterials, the recipient of thg
Subpoena shall promptly give ni of the same by electronic mg
transmission, followed by either express mail or overnight deliver
counsel of record for the Designadi Party, and shall furnish suc
counsel with a copy of the Subpoetdpon receipt of this notice, th
Designating Party may, in its sole discretion and at its own cost, 1
to quash or limit the Subpoenatherwise oppose production of th
Confidential Materials, and/or seé#t obtain confidential treatment ¢
such Confidential Materials from é¢hsubpoenaing person or entity
the fullest extent available undemiaThe recipient of the Subpoer
may not produce any Documents, fli@®ny or Information pursuant tg

-12 -
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14.

15.

16.

17.

18.

the Subpoena prior to the daspecified for production on th
Subpoena.

Nothing in this Stipulation and Peattive Order shall be construed
preclude either Party from asBeg in good faith that certair
Confidential Materials require atfidnal protection. The Parties shg
meet and confer to agree upon the ®ohsuch additional protection.
If, after execution of this Stipation and Protective Order, an
Confidential Materials submitte by a Designating Party under tk
terms of this Stipulation and Reztive Order is Disclosed by a no
Designating Party to any person otlfegn in the manner authorized
this Stipulation and Protective Order, the non-Designating F
responsible for the Disclosure shhafing all pertinent facts relating t
the Disclosure of such Confidigs Materials to the immediats
attention of the Designating Party.

This Stipulation and Protective Orderentered into without prejudic
to the right of any Party to knomgly waive the applicability of thig

Stipulation and Protective Ordeto any Confidential Materials

designated by that Party. If the fdgnating Party uses Confidenti
Materials in a non-Confidential maer, then the Designating Par
shall advise that the dgsiation no longer applies.

Material produced and marked astorney’'s Eyes Only may be

disclosed only to outsal counsel for the receiving party and to st
other persons as counsel for the pradgi@arty agrees in advance or
Ordered by the Court.

If information which has been desidgad as Confidential or Attorney’
Eyes Only is included in any papéxs be filed with the Court, suc
papers shall be submitted for fijnwith the Court along with af

application and proposed order fde the papers under seal iIn

-13 -
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19.

20.

21.

compliance with Local Rule 79-5.1The application, proposed orde
and document(s) submitted for filing umaseal shall be directed to th
judge, pursuant to Local Rule 79-5.1. If only a portion of

document, memorandum, or filing is sealable, the submitting party

file non-confidential, redacted veoss of the document, memorandum

or other filing with the Court. If # application for sealing is denie
the submitting party may re-submit the document in a manner
conforms with the Court’'s ordeand the re-submitted documents 4
deemed filed as of the datesthwere originally lodged.

“The Parties shall meet and confegarding the procedures for use
Confidential Materials at trial and ath move the Court for entry of a
appropriate order. Neither party may remove the confident
designation attributed to a document for the purposes of trial or
other purpose prior to obtaining Court approval.

Nothing in this Stipulation and Protective Order shall affect

admissibility into evidence of Confidential Materials, or abridge

rights of any person to seek juditireview or to pursue othe
appropriate judicial action with respdotany ruling made by the Cou
concerning the issue of the siatof Protected Material.

This Stipulation and Protective Order shall continue to be binding

the conclusion of this Proceedingnd all subsequent proceedin

arising from this Proceeding, ex¢dpat a Party may seek the writte

permission of the Designating Paxdy may move the Court for relig
from the provisions of this Stipulan and Protective Order. To th
extent permitted by law, the Court fihetain jurisdiction to enforce
modify, or reconsider this Stipulan and Protective Order, even aft
the Proceeding is terminated.

-14 -
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22.

23.

24.

Upon written request madeithin thirty (30) das after the settlemen
or other termination of the Proceeg, the undersigned Parties sh
have thirty (30) days to either)(promptly return to counsel for eag
Designating Party all Confidential Materials and all copies the
(except that counsel for each Partyay maintain in its files, in
continuing compliance with the terro$ this Stipulation and Protectiv
Order, all work product, and onemy of each pleading filed with th
Court and one copy of each depasititogether with the exhibit
marked at the deposition), (b) agrwith counsel for the Designatin
Party upon appropriate methods andifieation of destruction or othe
disposition of such Confidential Matals, or (c) as to any Document
Testimony or other Information n@atddressed by sub-paragraphs

and (b), file a motion seeking Court order regarding prope

preservation of such Materials. To the extent permitted by law

Court shall retain continuing jurisdion to review and rule upon the

motion referred to in suparagraph (c) herein.

After this Stipulation and Protectiv@rder has been signed by coun:
for all Parties, it shall be presentidthe Court for entry. Counsel agrg
to be bound by the terms set forherein with regard to an
Confidential Materials that have é&e produced before the Court sig
this Stipulation andProtective Order.

The Parties and all signatories te t@ertification attached hereto

Exhibit A agree to be bound by th&ipulation and Protective Orde
pending its approval and entry by tGeurt. In the event that the Court

modifies this Stipulation and Protective Order, or in the event tha

t
Al
h
reof

D D

UJ

s

| the

Court enters a different Protectiveder, the Parties agree to be bound

by this Stipulation and Protective Order until such time as the C
may enter such a different Order. Ithe Parties’ intent to be bound [
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25.

the terms of this Stipulation andd®ective Order pending its entry so
to allow for immediate production @onfidential Materials under th
terms herein.

No information that is in the plib domain or which is already know

by the receiving party through prapmeans or which is or become

available to a party from a souragher than the party assertir
confidentiality, rightfully in poss&sion of such information on a noi
confidential basis, shall be deemed considered to be Confidenti
material under this Stipulation and Protective Order.

-CONTINUED ON NEXT PAGE-
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This Stipulation and Protective Ordmay be executed in counterparts.

DATED this 3rd day of KEITH A. FINK & ASSOCIATES
February, 2017. BY: /s/ Sarah E.Hernandez
Keith A. Fink
Sarah E. Hernandez
Attorneys for Defendant
ADVANCED SPORTS INC.

DATED this 1st day of LAW OFFICES OF
MICHAEL W. AYOTTE
February, 2017. /s Michael W. Ayotte

BY:

Michael W. Ayotte
Attorneys for Plaintiff
EDWARD E. HICKEY

ORDER
GOOD CAUSE APPEARING, the Court hereby approves th
Stipulation and Protective Order.

IT 1SSO ORDERED.

Dated: February 07, 2017

JAY C. GANDHI
UN ITIiSTATES—MAG ISTRATE.JUDGE
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EXHIBIT A
AGREEMENT TO BE BOUND BY PROTECTIVE ORDER

l , declare that:

| am currently employed by located

and my curreit gitle is .M

personal residence is located at

at

| have read and believe | understand tégrens of the Protective Order filed i
EDWARD E. HICKEY v. ADVANCED SPORTS INC ET AL, in the Unite
States District Court-Central Distriof California, Case No. 8:16-cv-01338-JL
JCG. | agree to comply with and beund by the provisions of the Protecti

Order. | understand that amplation of the Protective Order may subject me

sanctions by the Court, civil liability, crimal liability, or any combination of the

above. | submit myself to the jurisdictiai the Superior Court of the State

California for the County of Orange fdine purpose of enforcing or otherwis

providing relief relating tdhe Protective Order. | agree to abide by the terms
forth as follows:

| have been designated in accordanagh \Wwaragraphs 7(c), (g) or (h) ¢
the Protective Order to receive infaation designated as “CONFIDENTIAL.”
shall not divulge any materials, or cepiof materials, which are designat
“CONFIDENTIAL” obtained in accordance ith the Protective Order, or th
contents of such materials, to any perstmer than those specifically authoriz;
by the Protective Order. | shall not copy use such materials except for t
purposes of this Litigation and in accarmte with the terms of the Protecti
Order. As soon as is practical, but neetathan thirty (30) days after fing
termination of this litigation, | shalteturn any materials in my possessi
designated “CONFIDENTIAL” to the teorney from whom | received suc
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materials. | shall also return to thataaney, at that time, all copies, excerp

summaries, notes, digests, abstracts,iagides relating to such materials.

| declare under penalty of perjury undlee laws of the State of Californi

and the United States that the foregoing is true and correct.

Dated:

Signature:
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