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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

MOUNT TRUST #11261, GRE Case No. SACV 16-2167-CJC (KES)
DEVELOPMENT INC., AS
TRUSTEE,

ORDER REMANDING CASE

Plaintiff, TO STATE COURT

V.

JOSE N. CARMONA, GRACIELA
DEL CARMEN PEM, DOES 1- 5,

Defendant.

l.
BACKGROUND
On October 25, 2016, Plaintiff filedn unlawful detainer action agaif
Defendants in the Orange County Supe@murt. (Dkt. 1 at 21-23 [state col
complaint].) On Decembef, 2016, Defendant Jose Rarmona filed a Notice ¢
Removal of that action in this Court. (DKL) He also filed a request to proceeq
forma pauperis. (Dkt. 3.) The Court sua sponte REMANDS this action 1
California Superior Court for the County @range for lackof subject matte

jurisdiction, as set forth below.
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1.
DISCUSSION

“The right of removal is entirely a creme of statute and ‘a suit commenc

in a state court must remain there until @issshown for its transfer under some
of Congress.” _Syngenta Crop Protectidmg. v. Henson, 537 U.S. 28, 32 (20(
(quoting _Great Northern R. Co. v. Alexder, 246 U.S. 276, 280 (1918)). Wh

Congress has acted to createght of removal, those siates are strictly construe

against removal jurisdiction. Id.; Ned@a v. Bank of Am. Corp., 672 F.3d 661, €
(9th Cir. 2012); Gaus v. Mile$nc., 980 F.2d 564, 566 (9th Cir. 1992).

Unless otherwise expregsprovided by Congress, defendant may remoy

“any civil action brought in a State court which the district courts of the Unite
States have original jurisdiction.28 U.S.C. § 1441(a); Dennis v. Hart, 724 F
1249, 1252 (9th Cir. 2013). The removindetelant bears the burden of establish
federal jurisdiction. _Alego v. Dow Chemia Co., 443 F.3d 676, 682 (9th C
2006); Gaus, 980 F.2d at 566-67. “Undes fflain terms of § 1441(a), in org

properly to remove [an] acin pursuant to that provision, [the removing defend

must demonstrate that original subject-nrgtiesdiction lies in the federal courts.

Syngenta Crop Protection, 537 U.S. at 33iluFato do so requires that the case

remanded, as “[s]ubject matterrisdiction may not be waived, and . . . the dis

court must remand if it lacks jurisdictid Kelton Arms @ndo. Owners Ass’'n V.

Homestead Ins. Co., 346 F.3d 1190, 1192 (9thZD03). “If at anytime before fina
judgment it appears that the district cdatks subject matter jurisdiction, the c;
shall be remanded.” 28 U.S.€.1447(c). It is “elementary that the subject me

jurisdiction of the district court is not a wable matter and maye raised at anytim

by one of the parties, by motion or in tlesponsive pleadings, sua sponte by th

trial or reviewing court.”_Emrich vIouche Ross & Co846 F.2d 1190, 1194 n|

(9th Cir. 1988).
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A. Federal Question Jurisdiction.

The underlying action is an unlawful detar proceeding, arising under &

governed by the laws of the State of Cahfa. The state-court Complaint does
include any claim “arising under the Catgion, laws, or treaties of the Unitg
States.” 28 U.S.C. § 1331. Federal defemsdederal counterclaims do not prov
a basis to remove an action which doesatbéerwise establish federal jurisdictic
“[T]he existence of federal jurisdiction plends solely on the plaintiff's claims f

relief and not on anticipated defenseshimse claims.”_ARCnvtl. Remediation

L.L.C. v. Dept. of Healtrand Envtl. Quality, 213 Bd 1108, 1113 (9th Cir. 2000).

An “affirmative defense badeon federal law” does not “rendedh action brough
in state court removable.” Berg v. Leas32 F.3d 422, 426 (9th Cir. 1994). A “ci

may not be removed to fedécmurt on the basis of a feded defense ... even if th

defense is anticipated in the plaintiff's cdeapt, and even if both parties admit tl

the defense is the only question truly sgue in the case.Franchise Tax Bd. V.

Construction Laborers Vacation Trust, 463 ULS14 (1983). Tére is no basis fc

federal question jurisdiction.

B. Diversity Jurisdiction.

There is also no basis for diversity gdiction. Every defendant is not alleg
to be diverse from every plaintiff. 28.S.C. § 1332(a). The Complaint does
allege damages in excess of $75,08dd Defendant has not shown, by
preponderance of the evidence, that thewarhin controversy requirement has b
met. 1d.; Abreqgo, 443 F.3d at 683. ltalso apparent from éhstate-court record
that the underlying unlawful detainer actiis a limited civil action that does n
exceed $10,000. [Defendant alleges, I$HS NOT BASED on grounds of divers
of citizenship, amount in controversy incess of $75,000 does reqiply.”] (Dkt. #
[Notice of Removal] at 8.)] The actionnst removable on diversity grounds bec3s
Defendant appears to beiazen of California, where #haction was filed. 28 U.S.{

§ 1441(b)(2) (stating that removal is not aled if “any of the pdies in interes
3
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properly joined and served dsfendants is a citizen ofdlstate in which such action

is brought”).
C. Juriddiction under 28 U.S.C. 8 1443.

Section 1443(1) permits a defendansiate cases to remove the proceedings

to the federal district courts when a defant is “denied or cannot enforce in the

courts of such State a right under amy lproviding for the equal civil rights of

citizens in the United States.” In ordersuccessfully remove, the defendant must

satisfy a two-prong test: 1) the rights ghkelly denied must e under a federal law

providing for specific civil rights stated in terms of racial equality; and 2]

defendant must be denied or unable time® the rights in state courts. Johnson

the

V.

Mississippi, 421 U.S. 213, 219 (1975); Cdl Greenwood, Miss. v. Peacock, 384

U.S. 808, 827-28 (1966); Geoagv. Rachel, 384 U.S. 78092 (1966). Under the

first prong, constitutional or statutorygwisions of general applicability or under

statues not protecting against racial distation will not suffice. _Johnson, 421

U.S. at 219. Under the secomang, a defendantfederal rights are left to the state

courts except in rare situatie where it can be clearly predicted that those rights will

inevitably be denied by the very act of bringithe defendant to trial in state court.

Peacock, 384 U.S. at 828.

While a violation of 42 U.S.C. 88 19&ihd 1982 may satisfy the first prong

of this test, Defendant cannot satisfy teead. Defendant alleg¢hat he is being

discriminated against as a homeowner asén “Ethnic-Surname American,” an

d

the state court ignores him and refuses teaiciais requests for equitable relief. (Okt.

1 at5, 7-8.) He also assethat he will be unable to raise her federal claims in jstate

court because state courts “rubber-staalpiion-judicial foreclosures and summary

evictions. (Id. at 6, 11-13.)

These bare assertions are insufficiémtinvoke the Court's jurisdiction.

4

Defendant “must assert that the state towill not enforce [a specified federal]

right, and that allegation mstibe supported by reference to a state statute| or a

4
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constitutional provision that purports tmmmand the state courts to ignore
federal rights.” _Peoplef State of California vSandoval, 434 F.2d 635, 636 (4

Cir. 1970). Defendant has failed to identifyy specific state statute or constitutio

provision that commands the state codatisgnore her fedetaights. See HSB(
Bank USA v. Kubik, No. 13692, 2013 WL 1694670, at {€.D. Cal.Apr.16, 2013

(“Defendant Kubik does not, and cannotentify any California state law (

constitutional provision that commands stedeirts to ignore an amendment to

U.S. Constitution.”). Moreovethe allegations he does ksare entirely conclusor

in nature. Section 1443(lwill not provide jurisdition where allegations (

discrimination are conclusory and lackiregtfual basis._See Bogart v. Californi

355 F.2d 377, 380-81 (9th Cir. 1966)or3equently, removal is not proper undé
1443(1).
1.
CONCLUSION
This Court does not have subject maijteisdiction over this case. IT |
THEREFORE ORDERED thathmatter be REMANDED to the Superior Court

the State of California for the County of Orange.

DATED: December 8, 2016 / /
P

the
Dth

nal

S

of

CORMAC J. CARNEY /
UNITED STATES DISTRICT JUDGE

Presented by:

KAREN E. SCOTT
United States Magistrate Judge




