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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES — GENERAL

Case No. SA CV 16-2227-DOC (KESx) Date: March 3, 2017

Title: JAMES BARRY HAWKINS V.BIOTRONIK, INC. ET AL.

PRESENT:

THE HONORABLE DAVID O. CARTER, JUDGE

Deborah Goltz Not Present
Courtroom Clerk Court Reporter

ATTORNEYS PRESENT FOR ATTORNEYS PRESENT FOR
PLAINTIFF: DEFENDANT:

None Present None Present

PROCEEDINGS (IN CHAM BERS): ORDER GRANTING PLAINTIFF'S
MOTION TO REMAND [18];
DENYING DEFENDANT’S MOTION
TO TRANSFER [20]

Before the Court are Plaintiff's Mion to Remand (“MR”) (Dkt. 18) and
Defendant’s Motion to Transfer (“MTT'(Dkt. 20). The Court finds these matters
appropriate for resolutiowithout oral argumenSeefFed. R. Civ. P. 78; L.R. 7-15.
Having reviewed the moving papers andsidered the parties arguments, the Court
GRANTS Plaintiff's Motion toRemand and DENIES AS MOI Defendant’s Motion to

Transfer.
l. Background
A. Facts

The Court adopts the facts as setinwRlaintiff's First Amended Complaint
(“FAC”) (Dkt. 1-3).

Plaintiff James “Barry” Hawkins (“Plaintifj’is citizen of California and a former
employee of Defendant Biotronik, Inc. (“Bronik”). FAC { 1. Biotronik is a corporation
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incorporated in Delaware with itsipcipal place of business in Oregadd. § 2. On July
31, 2013, Plaintiff relocated fno Texas to California at the request of Biotronik for the
position of Senior Sales Representatide 7-8.

In May 2014, Biotronik retained thers&ces of Defendant Tyrone E. Myles
(“Myles”) and his compay, Keeping Pace, Intd. I 10. Myles is a citizen of California.
Id. T 3. In early 2015, “after the expiratiohan initial 18 month commission guarantee,”
Myles, rather than Biotronik, began to pay Plaintiff's commisdidbrf[{ 11-12.

However, Myles failed to pay Plaintiff tmmount owed under Plaintiff's compensation
plan.Id. 1 9, 11. Over the next year and #,Hlaintiff mademultiple complaints
regarding Biotronik and Mylegcollectively, “Defendants”) failure to pay all earned
commissions owetb Plaintiff. Id.  12. Ultimately, Biotronik fired Plaintiff on
September 23, 2016&1. T 14.

B. Procedural History

Plaintiff filed suit in the Superior Coufor the County of Cange on October 6,
2016 against Biotronik. Not. of RemovalKD1) | 2. Biotronik removed the action to
federal court on November 7, 2016. 9 4. Plaintiff dismissed the suit on November 17,
2016,seeNot. of Dismissal (Dkt. 1-2), and refddhe suit in the Superior Court for the
County of Orange on November 2816, adding Myles as a defenda®e generally
FAC. Biotronik agairremoved the action, invoking\arsity jurisdiction, on December
20, 2016 (Dkt. 1).

Plaintiff brings the following claims agast Defendants: (Miolations of the
California Labor Code 8§ 20&t seq. (2) wrongful terminatiorn violation of public
policy, (3) interference with contract,)(dhterference witlprospective economic
advantage, and (5) violation of tBesiness and Professions Code § 1720£kq.
("UCL"). See generallfFAC. Plaintiff filed the instanMotion to Remand on January 19,
2017. Bioktronik opposed dfebruary 13, 2017 (“MTR @position”) (Dkt. 25), and
Plaintiff replied on Felrary 17, 2017 (Dkt. 27).

Biotronik filed the instanMotion to Transfer on Febary 6, 2017. Plaintiff
opposed on February 13, 20¢®TT Opposition”) (Dkt. 24), and Biotronik replied on
February 17, 2017 (Dkt. 28pefendant Myles joined Biatnik’s Motion to Transfer on
February 16, 2017 (Dkt. 26).
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Il. Legal Standard

“If at any time before final judgment ippears that the district court lacks subject
matter jurisdiction, the case shall be remaht28 U.S.C. § 1447(c). Removal of a case
from state court to federal court is govermgd28 U.S.C. § 1441, which provides in
pertinent part that “any civil action broughtarState court of which the district courts of
the United States have originafisdiction, may be removed . . . to the district court of
the United States for the district and digisiembracing the place where such action is
pending.” Remand may be ordeifed lack of subject matter jisdiction or any defect in
the removal procedure. 28 U.S.C. § 1447(c).

A federal court has diversity jurisdion if: (1) the controversy is between
“citizens of different States,” and (2) the ammt in controversy exceeds the sum or value
of $75,000. 28 U.S.G8 1332(a). Section 1332(a) reqesrcomplete diversity, meaning
that no plaintiff can be from éhsame state as a defendaditrego Abrego v. The Dow
Chem. Cq.443 F.3d 676, 679 (9th CR006). Thus, a case ordinarily cannot be removed
to the federal court if a plaintiff and a deflant are citizens of the same state. However,

[rlemoval is proper despite the peese of a non-diverse defendant
where that defendant is a fraudulgroined or sham defendar@ee
Caterpillar, Inc. v. Lewis519 U.S. 61, 68 (1996). In the Ninth
Circuit, a non-diverse defendantisemed a sham defendant if, after
all disputed questions of faabé all ambiguities in the controlling
state law are resolved in the pldid favor, the plaintiff could not
possibly recover against the pavthose joinder is questioned.

Kruso v. Int'l Tel. & Tel. Corp.872 F.2d 1416, 1426 (9th Cir.

1989). The failure to ate a claim against the non-diverse defendant
must be “obvious according to tiaell-settled rules of the state.”
United Computer Sys. v. AT&T Cor@98 F.3d 756, 761 (9th Cir.
2002).

Padilla v. AT&T Corp, 697 F. Supp. 2d 115615859 (C.D. Cal. 2009).

There is a “general presumption” thag inclusion of a defendant residing in the
same state as the plaintiffnst for the sole purpose of defeating diversity jurisdiction.
Hamilton Materials, Inc. v. Dow Chemical Corg94 F.3d 1203,206 (9th Cir. 2007).
This presumption requires defendants to fisare than show thalhe complaint at the
time of removal fails to state a alaiagainst the non-diverse defendafadilla, 697 F.
Supp. 2d at 1159 (citations dted). Defendant must also shdlat, even if a plaintiff's
claims do not meet the necessary pleadingireaquents at the time sémoval, he “could
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not re-allege at least one of them to do Suélen v. Wells Fargo Bank, N.No. C-13-
002 MEJ, 2013 WL 132069@t *4 (N.D. Cal. Apr. 1, 2013). Framed another way, “a
plaintiff need only have ongotentially valid claim agast a non-diverse defendant to
survive a fraudulent joinder challeng®&ieger v. Wells Fargo Bank, Nat. Ass\D.
3:13-0749-JSC, 2013/L 1748045, at *3 (N.D. CalApr. 23, 2013) (citation omitted).
“[Rlemand must be granted unless the dedemdhows that the plaintiff would not be
afforded leave to amerids complaint to cure [the] purported deficiencigl”

[ll.  Analysis
A. Sequence of Motions

Biotronik requests that the Court rule Biotronik’s Motion to Transfer before
Plaintiff's Motion to Reénand. MTR Opp’n at 13.

Prior to ruling on any substantive nuti district courts must resolve any
outstanding questions regardisigbject matter jurisdictiorsee Steel Co. v. Citizens for a
Better Env’f 523 U.S. 83, 84 (1998) (“Without juristion the court cannot proceed at all
in any case. Jurisdiction is power to decliwelaw, and when it ceas to exist, the only
function remaining to the court is that ofnamuncing the fact and dismissing the cause.”
(citation and internal quotation marks omitted®okout v. Beck354 F.2d 823, 825 (9th
Cir. 1965) (holding subject matter jurisdiationust be found before the court reaches
guestions of venue). If jurisdiction is lackingndering a decision on the merits of a case
is inappropriateSee Steel Cp523 U.S. at 94.

However, the Supreme Court has determitied a decision regarding whether to
transfer a case, or dismiss for forum nonweniens, is not a decision on the merits.
Sinochem Int'l Co. v. Maigsia Int’|l Shipping Corp.549 U.S. 422, 435 (2007). It held
that “a court need not resolwhether it has authority to pdlicate the cause . . . if it
determines that, in any eveatforeign tribunal is plainly the more suitable arbiter of the
merits of the caseSee idat 425, 426-28. Therefore, distrcourts have discretion over
whether to hear a motion to transfer prior to a motion to renamde v. Purdue
Pharma Ca.No. C-04-594 SC, 2004 WL 11250%4,*1 (N.D. Cal. May 3, 2004).

Sinochendid not address the proper order in which to adjudicate simultaneaously
filed motions to transfer underleu1404(a) and motions to remaiske Bocock v.
Medventure Tech. CorpgNo. 4:13-CV-00108-SER013 WL 538309, at *2 (S.D. Ind.
Sept. 20, 2013) (noting th&inochenonly dealt with a motioto transfer out of the
federal courts entirely, but natith a motion to transfer todifferent federal court). Most
courts, when faced with concurrent motiemsemand and transfer, resolve the motion to
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remand prior to, and/or to the eusion of, the motion to transfe3ee, e.gLetbetter v.
Local 514, Transp. Workers Union of AiNo. 14-CV-00125-CTK-FHM, 2014 WL
4403521, at *1 (N.D. Okla. Sef, 2014) (finding “it prudent to rule on the Motion to
Remand before considering the Motion to Transf&rt),v. Ortho-McNeil Pharm., Inc.
602 F. Supp. 2d 1151, 1153 (N.D. Cal. 20@#8nying motion to remand based on lack
of diversity before assessing motion to transfemijth v. Mail Boxes, Etc. USA, In&91
F. Supp. 2d 1155, 115E.D. Cal. 2002) (finding that vdther the court has jurisdiction
is a preliminary issue that sHdwbe resolved at the outseByirse 2004 WL1125055, at
*1 (addressing transfer first, but acknowledygi‘an apparent practice within the Ninth
Circuit for courts to rule on remand motidnsfore deciding motions to transfer”).

Only in rare circumstanceshould motions to transfer be considered before
motions to remand—for exampli&, multi-district litigationwhere the “judicial economy
and consistency” of relatedszs will be aided by transfesithin the federal system or
where the case is related to bankeynd raises “difficult questionsSee, e.gBurse
2004 WL 1125055, at *1 (transferring tbase because the motions required fact-
intensive inquiry involwng patent eligibility);Pub. Employees’ Ret. Sys. of Mississippi V.
Stanley 605 F. Supp. 2d 1073, 1076.D. Cal. 2009) (transfeng to New York because
plaintiff “recently filed . . .a complaint ‘virtuallyidentical to the Complaint in this
action’). Based on this Court’s review of cassuch sequencing is the exception rather
than the rule.

In this case, assessing subject mattesgliction as a preliminary issue will not
burden parties with additional discoveBee Sinochen49 U.S. at 436. Nor will this
decision be particularly “difficult” in lighbf the parties’ straightforward arguments
regarding the California Labor Code. Furtheis ik not a novel issue of Oregon law such
that transfer to Oregon is proper. Thus, efficiency will not be served by transferring the
case prior to addressingetjurisdictional question.

Accordingly, the Court will firsaddress the Motion to Remand.
B. Motion to Remand

Biotronik removed this action on the gralthat Myles was a “sham” defendant
even though it is undisputed that Mylesii€alifornia citizen. Not. of Removal { 13.
Under the fraudulent joinder doctrine, thenjér of a party will be considered a sham,
and thus ignored for diversity purposeshgre is no possibility that a plaintiff could
state a claim against that parBee Rieger2013 WL 1748045, &8. Plaintiff moves to
remand this action back to the Superiou@ on the basis that Myles is a proper
defendant whose presemtestroys diversitySeeMTR at 1.
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In order to meet its burden to establismoval jurisdiction, Biotronik must show
that there is no possibility @ Plaintiff can state any of his claims against Myles.
Plaintiff's first cause of action against Myledds failure to pay wagein violation of the
California Labor Code. FAC 11 15-21. To pedy state a claim for violation of the
California Labor Code, an employer/ployee relationship must exiSee Naryan v.
EGL, Inc, 616 F.3d 895, 900 (9th Cir. 2010). Thet@s disagree as to whether Plaintiff
was Myles’s employe&SeeMTR at 8; MTR Opp’n at 6.

In Martinez v. Comhs49 Cal. 4th 35 (2010), the California Supreme Court
adopted the Industrial Welfare Commissiodédinition of “employet as “a person who
‘employs or exercises control over the wagsours, or working conditions of any
person.”ld. at 59. Here, Plaintiff pleads that fadants are joint employers and are both
liable for violations of the California Labor Code. FAC { 16. While Plaintiffs FAC does
not explain why he behes Defendants are joint emploggePlaintiff does allege that
Myles served as Plaintiff's supervisor ahét Plaintiff's commissions were paid by
Myles beginning in early 201%d. {9 10-11. This is sufficient &how that it is plausible
that Plaintiff may be able to @ve an employment relationship.

Biotronik disputes Plaintiff' £ontention that Myles was Plaintiff's supervisor by
arguing that Biotronik, not Myke terminated Plaintiff. MTROpp’n at 7. Botronik also
contends that Plaintiff workealongside Myles, not under him, and that Biotronik, not
Myles, controlled Plaintiff's workld. at 7—-8. However, “a person’s status as an
employee is a question of fact,” and may dmdy“determined as a matter of law if all
material facts are undisputedPiute v. Roadway Package Sys., Jid1 F. Supp. 2d
1005, 1009 (N.D. Cal. 2001Although there may be a question as to whether an
employment relationship does exist betweenrfifhand Myles, that question is resolved
in Plaintiff's favor at the pleading staggee Albi v. Street & Smith Publ;rist0 F.2d
310, 312 (9th Cir. 1944). Rdstng the question in favor of Plaintiff weighs against a
finding of federal jursdiction because Mylesould be liable under the Labor Code if an
employment relationship exists.

In short, while Biotronik disputes thelegance and existence of certain facts, it
falls short of demonstrating that it is abgely impossible for Plaitiff to state a claim
against Myles for violations of the California Labor Code. Although it appears that
Plaintiff added Myles as a defendant in ortedefeat diversity jurisdiction, joinder is
fraudulent only “[i]f the plaintiff fails tcstate a cause of action against a resident
defendant, and the failure is obvious adoag to the settled rules of the statkléCabe
v. Gen. Foods Corp811 F.2d 1336,339 (9th Cir. 1987).
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Because the Court finds that Plaintiff galausibly bring a claim for violations of
the California Labor Code against Myles, tbeurt need not decide whether Plaintiff’s
other causes of actions are plausible as berlhuse “a plaintiff need only have one
potentially valid claim against a non-divedefendant to survive a fraudulent joinder
challenge.’Rieger 2013 WL 1748045, at *3.

The Court finds Myles was not fraudutbnjoined and REMAIDS the case to
state court. Because the Court lacks jurisdiotieer this action, th#&lotion to Transfer is
DENIED AS MOOT.

C. Attorney’s Fees

Plaintiff requests the Court award him ateyis fees associatetith bringing the
instant Motion to Remand. MTR at 10. Theléeal removal statute allows the Court to
“require payment of just costs and any ak&xg@enses, including attorney fees, incurred
as a result of the removal.” 28 U.S.C. § 144.7Although the Courfinds that Biotronik
has not satisfied its burden of showing thigles is a “sham” defendant, the Court
concludes that Biotronik had an objectivebasonable basis for believing Plaintiff might
be attempting to frauduldg defeat diversitySee Martin v. Fraklin Capital Corp, 546
U.S. 132, 141 (2005) (“[A]bsent unusual cingstances, attorneyfees should not be
awarded when the removing party has ajedively reasonable basis for removal.”).
Therefore, the Court denies Pltiifs request for attorney’s fees.

IV. Disposition

For the foregoing reasons, the Court GRANPIaintiff's Motion to Remand. This
action is REMANDED to the Superior Cowtt California, County of Orange. The Court
DENIES Plaintiff's request for attorney’sds and costs associated with bringing the
motion to remand. The Court DENIES AMBOT Biotronik’s Motion to Transfer.

The Clerk shall serve this minute order on the parties.

MINUTES FORM 11 Initials of Deputy Clerk: djg
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