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8 UNITED STATES DISTRICT COURT

1?) CENTRAL DISTRICT OF CALIFORNIA

1 DAVID L. RIVARD, Case No.SA CV 17-00806-RA0O

12 Plaintiff,

12 V. | MEI\DAEIIQQANDUM OPINION AND

15 | Commiseloner of Spcial'Secury,

16 Defendant.

17

18 l. INTRODUCTION

19 Plaintiff David L. Rivard (“Plaintif”) challenges the Cmmissioner’s denia
20 of his application for a period of diséity and disability insurance benefits
21 (“DIB”). For the reasonsstated below, the decisioof the Canmissioner is
22 REVERSED and REMANDED.

23 . PROCEEDINGS BELOW
24 On April 16, 2014, Plaintiff apple for SSI alleging diability beginning
25 January 1, 2014. @ministrative Record“AR”) 130, 194.) His application was
26 denied initially on June 27, 2014, and up@consideration on October 7, 2014.
21 (AR 67, 73.) On October 9, 2014, Plaintiff filea written request for hearing, and a
28
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hearing was held on December 10, 201BR 24, 79.) Represented by couns
Plaintiff appeared and testified, along with an impartial vocational expert. (Al
46.) On February 10, 2016, the Adnsinative Law Judge (“ALJ”) found thg
Plaintiff had not been under a disabilipyrsuant to the Social Security Adtince
January 1, 2014. (AR 17.) The AL3dscision became the Commissioner’s fi
decision when the Appeals Council deniedififf's request for review. (AR 1.
Plaintiff filed this action on May 5, 2017. (Dkt. No. 1.)

The ALJ followed a five-step sequent&laluation process to assess whet
Plaintiff was disabled under the Social Security Aloester v. Chater81 F.3d 821
828 n.5 (9th Cir. 1995). Adtep one the ALJ found that Rintiff had not engage
in substantial gainful activity since nrlaary 1, 2014, the alleged onset d
(“AOD"). (AR 12.) At step twg the ALJ found that Plaintiff's chronic abdomin
pain and cervical spine radiculdpg are severe impairmentsld.) At step three
the ALJ found that Plaintiff “does not & an impairment or combination
impairments that meets or medically elgughe severity of one of the liste
impairments in 20 CFR Part 404, Sulifd, Appendix 1.” (AR 13.)

Before proceeding to step four, the ALJ found that Plaintiff has the res
functional capacity (“RFC”) to:

[Plerform the following: occasiofig lift and/or carry 50 pounds;
frequently lift and/or carry 25 poundstand and/or walk for 6 hours
in an 8-hour workday; sit for 6 hours in an 8-hour workday; and
frequently perform the postural activities.

(1d.)
Il
Il

! Persons are “disabled” for purposes edaiving Social Security benefits if th
are unable to engage imyasubstantial gainful activitpwing to a physical o
mental impairment expected to result in deatr which has lasted or is expected
last for a continuous period of at €42 months. 42 U.S.C. § 423(d)(1)(A).
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At step four, based on Plaintiff's RFC andelvocational expert’s testimon
the ALJ found that Plaintiff was capable pérforming past relevant work as
computer engineer and technical engimggmanager, and therefore the ALJ (
not proceed tstep five (AR 17.) Accordingly, the All determined that Plainti
has not been under a disability from the A@iDough the date of the decisiond.)
.  STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), a distrimburt may review the Commissionel

decision to deny benefits. A court must affiam ALJ’s findings of fact if they ar

supported by substantial evidence and & gmoper legal standadvere applied

Mayes v. MassangrR76 F.3d 453, 458-59 (9th C#001). “Substantial evidence

means more than a mere gitia, but less than a prepondeca; it is such relevar

evidence as a reasonable person might acceqteapiate to support a conclusiop.
Lingenfelter v. Astrues04 F.3d 1028, 10359 Cir. 2007) (citingRobbins v. Sog.
Sec. Admin.466 F.3d 880, 882 (9th Cir. 2006 jn ALJ can satisfy the substantial

evidence requirement “by setting out a dethand thorough summary of the fag
and conflicting clinical evidence, stagj his interpretation thereof, and maki
findings.” Reddick v. Chaterl57 F.3d 715, 725 (9tir. 1998) (citation omitted).
“[T]lhe Commissioner’'s decision cannbe affirmed simply by isolating
specific quantum of supporting evidend@ather, a court must consider the rec
as a whole, weighing both evidence teapports and evidence that detracts fr
the Secretary’s conclusion.Aukland v. Massanar257 F.3d 1033, 1035 (9th C
2001) (citations and internal quotationarks omitted). ‘Where evidence i
susceptible to more than one rational iptetation,” the ALJ’s decision should |
upheld.” Ryan v. Comm’r of Soc. Sg628 F.3d 1194, 1198 (9tir. 2008) (citing
Burch v. Barnhart 400 F.3d 676, 679 (9 Cir. 2005));see Robbins466 F.3d at
882 (“If the evidence can support eithaffirming or reversing the ALJ’
conclusion, we may not sufiste our judgment for that of the ALJ.”). The Col

may review only “the reasornmovided by the ALJ in the disability determinati
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and may not affirm the ALJ on a gmai upon which he did not rely."Orn v.
Astrue 495 F.3d 625, 630 {9 Cir. 2007) (citingConnett v. Barnhart340 F.3d
871, 874 (9th Cir. 2003)).

IV. DISCUSSION

Plaintiff raises the following issues for review: (1) whether the ALJ properly

considered the opinion of Plaintiff's tt@ag physician; and (2) whether the ALJ
properly considered Plaintiff's testimonyJS 3.) Plaintiff contends that the ALJ

failed to provide legally sufficient reas®ffior rejecting the opinion of his treating

physician and for finding Plairftiless than fully credible. SeelS 4-5, 11-13.) Th

D

Commissioner disagrees.SdeJS 6-9, 13-16.) For the reasons below, the Court

agrees with Plaintiff on the issue of his credibility and remands on that ground.

A. The ALJ's Credibility Det ermination Is Not Supported By

Substantial Evidence

Plaintiff argues that the ALJ failed to provide clear and convincing reasd
reject Plaintiff's testimony. (JS 11-13.) The Commissioner argues that the
credibility findings are supported Isyibstantial evidence. (JS 16.)

1. Plaintiff's Testimony

Plaintiff is 60 years old and has a colleggcation, with bachelor’'s degre
in physics and computer science. (AR 28)2Plaintiff last worked as a technic
manager and firmware engineer. (AR 29.)

Plaintiff testified that when he stoppevorking, his main medical issus
were daily headaches and severe chest upper abdominal pains. (AR 31-3

Plaintiff explained that the pain is in lekest area, but some doctors think that

a gastrointestinal issue and refer itoas “upper abdominal” pain. (AR 31

Plaintiff's daily abdominal pain fluctuas between a four and an eight on a {
point scale, depending on how much codelre has taken. (AR 37.) Plaint
stated that his pain starts out at a high level, but it comes ddwia medication

(Id.) His pain is the same whether heaitsing, standing, or lying down. (AR 38.)
4

NS t(
ALJ’

€S

al

)

tis

en-
ff




© 00 N OO O b~ W N P

N NN DN DNDNDNNNERRRRR R R R R R
W N o 0~ WNPFPF O © 0N O O W N PP O

Plaintiff also suffers from dizziness, wh is worsened when he takes his

pain medication. (AR 32.) Plaintiff ®aa specialist for his dizziness, who dig

thorough examination and diagnosed PI#intith a vestibular problem in his lef

inner ear. Id.) Plaintiff explained that this idifferent from a benign form @

vertigo that some people occasionallyffeu from; his diagnosis is a medicgl

problem that had flared up. (AR 32-33.)

Plaintiff testified that his headaches, dizziness, and chest pain are his
debilitating” medical conditions(AR 33.) Plaintiff stated that his other conditig
are “somewhat annoying but not enough litmit [his] functionality,” but in
combination, they “make it thauch more difficult.” [d.) Plaintiff explained tha
he was “very diligent” in trying to finthe cause of his symptoms, and he provi
a list of at least 20 specialists who hadmined him. (AR 34.) Plaintiff state
that his doctors have told him that they have run out of ideas about what othg
they can run. (AR 36.)

Plaintiff currently takes codeine for iparelief. (AR 35.) He also take
Ambien to help him sleep aridet through the pain.” Id.) Plaintiff explained tha
the codeine sometimes gives him headacland contributes to his dizzine
depending on how much he takg®R 36.) Plaintiff stated that he gets “caught
the middle” between the side effects anddeigere pain, and he tries to balance

alternate “to get some\el of functionality.” (d.)
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Plaintiff testified that he could ocaasally lift about 50 pounds, and he has

no problems with sitting. (AR 38.) Plaintstated that on a typical day, he tries
do laundry or dishes, prepare meals, eaarclup, and take caod his persona
hygiene. [d.) Occasionally, he pays bills and goes to the grocery store
medical appointment, but “it takes all daydo those things” when he is in pain
dizzy. (AR 38-39.) Plaintiff stated thatreetimes he “can’t do anything at all” ¢
has to wait an hour or two before he carsdmething. (AR 39.) Plaintiff testifie

that the amount of physical effort required to clean his house is “just beyong

5

to

or c
or
DI
d
j [his




© 00 N OO O b~ W N P

N NN DN DNDNDNNNERRRRR R R R R R
W N o 0~ WNPFPF O © 0N O O W N PP O

capability,” and he pays for a privateeahing company to come once a mor
(AR 39-40.) Plaintiff also tries to read, taometimes he has to give up due to
headaches and dizziness. (AR 39.) Rifhiexplained that he has hobby magazii
that have stacked up for several montheabhge he has not been able to keey
with reading them. I¢.)

Plaintiff was diagnosed with sleegpnea a few years ago, but CP|
machines did not improve his symptoms. (AR 40.) Plaintiff explained thg
machines caused a lot of lupgin and woke him up ithe middle of the night, s
he stopped using them “because thetineat was worse than the problemld.)

Plaintiff testified that, although he aimed that he became disabled
January 2014, it has been “a continuipgpblem” for at least 15 years.Id|)
Plaintiff stated that his condition has become progressively wolicé. (

2.  Applicable Legal Standards

“In assessing the credibility of a alaant’'s testimony regarding subjecti
pain or the intensity of symptoms, tA&J engages in a two-step analysiddolina
v. Astrue 674 F.3d 1104, 1112 (9thir. 2012) (citingVasquez v. Astru&72 F.3d
586, 591 (9th Cir. 2009)). “First, the Alodust determine whether the claimant |
presented objective medical evidenceaof underlying impairment which cou
reasonably be expected to produceghm or other symptoms allegedTreichler
v. Comm’r of Soc. Sec. Admiry75 F.3d 1090, 1102 (9tGir. 2014) (quoting
Lingenfelter 504 F.3d at 1036) (internal quotatiorarks omitted). If so, and if th
ALJ does not find evidence of malingeringe ALJ must provide specific, cle;
and convincing reasons for rejecting a mlant’s testimony regarding the sever
of his symptoms. Id. The ALJ must identifjwhat testimony was found n(
credible and explain what evidence undermines that testimoHwplohan v.
Massanarj 246 F.3d 1195, 1208 (9th Cir. 2001). “General findings
insufficient.” Lester 81 F.3d at 834.
I
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3. Discussion

“After careful consideration of the mlence,” the ALJ found that Plaintiff’
“medically determinable impairments cduteasonably be expected to cause
alleged symptoms,” but found that Plaifii “statements concerning the intensi
persistence and limiting effecbf these symptoms are not entirely credible.” (
16.) The ALJ relied on the followingeasons: (1) routine and conservat
treatment; (2) activities of daily living; dn(3) lack of objectie medical evidenc
to support the alleged &erity of symptoms. (AR 14, 16.) No malingeri
allegation was made, and etlefore, the ALJ’'s reasonmust be “clear ant
convincing.”

a. Reason No. 1: Routine and Conservative Treatment

The ALJ found that Plaintiff's treatmehtis been “essentially routine and
conservative in nature (except for ijeas).” (AR 16.) An ALJ may discount
claimant’s credibility based on roné and conservative treatmengee Parra v
Astrue 481 F.3d 742, 750-51 (9tlCir. 2007) (“[E]vidence of ‘conservativ,
treatment’ is sufficient to discount a cfant’s testimony regarding severity of
impairment.”); see also Meanel v. Apfel72 F.3d 1111, ¥4 (9th Cir. 1999)
(rejecting a plaintiff's complaint “that shexperienced pain approaching the high
level imaginable” as “inconsistent withe ‘minimal, conservative treatment’ th
she received”).

The ALJ noted that the record reflectgrsficant gaps in Plaintiff's treatme
history and relatively infrequent doctor visfte his allegedly disabling symptom
(AR 16.) However, the medical recordsrfrd’laintiff's treating physician contai
notations that are separated by onliew weeks, from the AOD of January 20
through November 2015. SéeAR 672-80.) Plaintiffalso underwent additiong
tests and treatment with other ¢ttwrs during this time period.Sge, e.g.AR 200-
03, 206-16 (March 2014); AR 217-2232, 849 (April 2014); AR 196-99, 20
(May 2014); AR 755-57 (December 2014); AR 759-68, 850-60 (January 2015

v

U)

the

Y,
AR

ve

D

or

a

Aan

est

at

L

4
); AF




© 00 N OO O b~ W N P

N NN DN DNDNDNNNERRRRR R R R R R
W N o 0~ WNPFPF O © 0N O O W N PP O

773-76 (April 2015); AR 777-87 (May 2015); AR 788-93 (June 2015).)
The ALJ also observed that Plaintiff's treatment was conservative ang
Plaintiff's use of medications “does n&iggest the presence of impairments wh

[are] more limiting than found in thisedision.” (AR 16.) However, treatme

records reveal a long history of praptions for codeine, a narcotic pajn

medication, from at least January 201Z%iluat least November 2015. (AR 30
669-680.) See Childress v. Colvi2014 WL 4629593, at *12 (N.D. Cal. Sept. !
2014) (“It is not obvious whether the consmtese of such a neotic (for severa
years) is ‘conservative’ or in conflict witRlaintiff's pain testimony, and therefo

requires further explanation.”). Plaintifflso received epidural steroid injectior

which yielded “no change in pain.” (AR 1%eeAR 232, 402.) The ALJ correctly

acknowledged that the injections i@enot routine and conservativ&ee Garrison
v. Colvin 759 F.3d 995, 1015 n.20 (9th Ci014) (“[W]e doubt that epidurs
steroid shots to the neck and loweack qualify as ‘conservative’ medic
treatment.”). But the ALJ'general, conclusory findingthat Plaintiff's use of
medications did not suggesiore limiting impairments, and that his treatment \
“routine and/or conservative mature” are insufficientSee Lester81 F.3d at 834.

Finally, although the ALJ stated thatRitiff “has not generally received tf

type of medical treatment one would expfmta totally disabled individual” (AR

16), Plaintiff has seen numerous specialgl® have run out ofests to perforn
while trying to identify a treatable causé Plaintiff's symptoms (AR 34, 3Gee
AR 861-62). “A claimant cannot bediscredited for failing to pursue no
conservative treatment optis where none exist.Lapeirre—Gutt v. Astrue382 F.
App’x 662, 664 (9th Cir. 2010xee alsdCarmickle v. Comm’r of Soc. Sec. Adm
533 F.3d 1155, 1162 (9th Cir. 2008) (“[C]onservative course of treatment . . .
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a proper basis for rejecting the claimardtsdibility where the claimant has a gopd

reason for not seeking more aggressive treatment.”).
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The Court finds that this reason mt a clear and convincing reasq

supported by substantial evidencediscount Plaintiff's credibility.
b. Reason No. 2: Activities of Daily Living

The ALJ noted that Plaintiff has “engad in a somewhat normal level
daily activity and interaction.” (AR 1p. Specifically, the ALJ observed th
Plaintiff admitted to going to the grocesyore and to doctor appointments, drivif
laundry, washing dishes, preparing mealganing up, maintaining his persor
hygiene, and paying bills.Id)

As part of the credibility detenmation, the ALJ may conside
inconsistencies between the claimant&itaony and his other statements, cond
and daily activities. See Light v. Soc. Sec. Admihl9 F.3d 789, 792 (9th Ci
1997); Tonapetyan v. Halter242 F.3d 1144, 1148 (9thiCR001). Inconsistencie
between symptom allegatioasd daily activities may aets a clear and convincin

reason to discount a claimant’s credibilitfsee Tommasetti v. Astrug33 F.3d

1035, 1039 (9th Cir. 2008Bunnell v. Sullivan947 F.2d 341, 346 (9th Cir. 1991).

But a claimant need not be utierhcapacitated to obtain benefitfair v. Bowen
885 F.2d 597, 603 (9th Cir. 1989). “If a claimhas able to spend a substantial p
of his day engaged in pursuits involving therformance of physical functions t
are transferable to a work setting, a spedifiding as to this fact may be sufficie
to discredit a claimant’s allegationsMorgan v. Comm’r of Soc. Sec. Admib69
F.3d 595, 600 (9tiCir. 1999);accordVertigan v. Haltey 260 F.3d 1044, 1050 (9t
Cir. 2001).

The fact that Plaintiff performs sondaily activities does not detract from I

overall credibility, as the record does not show that this consumes a substant

of Plaintiff's day. AlthoughPlaintiff testified that it “akes all day” to do some

activities, he explained that is becausesh®owed down by his pain and dizzine

e r

LICt,

N

S

g

art

at

h

1S

ial pi

SS.

(AR 38-39.) Further, the mere ability fmerform some tasks is not necess

ily

indicative of an ability to perform wk activities because “many home activities
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are not easily transferabte what may be the momgrueling environment of th
workplace, where it might be impossible geriodically rest otake medication.’
Fair, 885 F.2d at 603%ee also Molina674 F.3d at 1112-13hg ALJ may discredi

a claimant who “participatpd in everyday activitiesndicating capacities that ar

transferable to a work setting”). Tlozitical difference between such activiti
“and activities in a full-time job are thatpe@rson has more flexibility in schedulir
the former . . ., can get helpm other persons . . . pais not held to a minimun
standard of performance, aseswould be by an employer.Bjornson v. Astrue
671 F.3d 640, 647 (7th Cir022) (cited with approval itGarrison, 759 F.3d at

1016). Indeed, Plaintiff testified that Isemetimes needs to wait an hour or t

before doing things, and there are timeewlhe “just can't do anything at all|

(AR 38-39;seeAR 162.)
The Court finds that this reason mt a clear and convincing reas

supported by substantial evidencediscount Plaintiff's credibility.
c. Reason No. 3: Lack ofSupporting Objective Medical

Evidence

The remaining reason for discountinguiitiff's subjective testimony—Ilac
of supporting objective evidence—cannot form the sole basis for discounting
testimony. See Burch400 F.3d at 681 (“Although lack of medical evidence car
form the sole basis for discounting paastimony, it is a factor that the ALJ c;i

consider in his credibility analysis.”).

D
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The ALJ did not give clear and conving reasons, supported by substantial

evidence, for discounting &htiff's subjective testimony.Accordingly, remand i$

warranted on this issue.

B. The Court Declines To Address Plaintiff's Remaining Arguments

Having found that remand is warrantetthe Court declines to addre
Plaintiff's remaining argument that th&LJ improperly rejected the opinion (
Plaintiff's treating physician.See Hiler v. Astrue687 F.3d 1208, 1212 (9th C
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2012) (“Because we remand the case toAhé for the reasons stated, we decl

to reach [plaintiff's] alterative ground for remand.”)see also Augustine ex rel.

Ramirez v. Astrueb36 F. Supp. 2d 1147, 1153 fCG.D. Cal. 2008) (“[The] Cour
need not address the other claims pifiimaises, none of which would provid
plaintiff with any further relief than gramd, and all of whiks can be addressed
remand.”).

C. Remand For Further Administrative Proceedings

Because further administrative review could remedy the ALJ's er
remand for further administrative proceedinggher than an award of benefits,
warranted here.See Brown-Hunter v. Colvirf806 F.3d 487, 495 (9th Cir. 201
(remanding for an award of benefits is ayprate in rare ciamstances). Befor
ordering remand for an award of benefitgege requirements must be met: (1)
Court must conclude that the ALJ failéal provide legally sufficient reasons f
rejecting evidence; (2) the Court musinclude that the record has been fU
developed and further administrative predings would serve no useful purpo
and (3) the Court must cdnde that if the impropeyl discredited evidence wel
credited as true, the ALJ would be regd to find the claimant disabled g
remand. Id. (citations omitted). Even if all tke requirements are met, the Cqg
retains flexibility to remad for further proceedings “when the record as a wi
creates serious doubt as to whether tlan@nt is, in fact, disabled within th
meaning of the Social Security Actld. (citation omitted).

Here, remand for further administratiy@oceedings is appropriate. T
Court finds that the ALJ failed to prale clear and conviieg reasons supporte
by substantial evidence to discolfaintiff's subjective testimony.

On remand, the ALJ shall reassess Pldissubjective allegions in light of
SSR 16-3p — Evaluation of Symptoms in Disability Claims, 2016 WL 111¢
(Mar. 16, 2016), which wodl apply upon remand. Th&LJ shall then reasses

Plaintiffs RFC in light ofthe reassessment of Plaifit subjective allegations and

11

ne

D

e

e

urt

nole

e

d

D029

bS




© 00 N OO O b~ W N P

N NN DN DNDNDNNNERRRRR R R R R R
W N o 0~ WNPFPF O © 0N O O W N PP O

proceed through step four and step fifejecessary, to determine what work,
any, Plaintiff is capable of performing.
V. CONCLUSION

IT IS ORDERED that Judgment shall batered REVERSING the decisic
of the Commissioner denying benefits)d REMANDING the matter for furthg

proceedings consistent with this Order.

IT IS FURTHER ORDERED that the Cledt the Court serve copies of this

Order and the Judgment oounsel for both parties.

ROZELLA A. OLIVER
UNITEDSTATESMAGISTRATE JUDGE

DATED: February, 2018

NOTICE

THIS DECISION IS NOT INTENDED FOR PUBLICATION IN WESTLAW,
LEXIS/NEXIS, OR ANY OTHER LEGAL DATABASE.
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