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8 UNITED STATES DISTRICT COURT

9 CENTRAL DISTRICT OF CALIFORNIA
10
11| STEPHEN MARTINEZ, ANA Case No. SACV 17-00861-AG (KES)
12 MARTINEZ,
13 Plaintiffs, ORDER REMANDING CASE

V. TO STATE COURT
i: CAROLYN MARIE SOLTON,
16 Defendant.
17 .
18 BACKGROUND
19 On April 5, 2017, Plaintiffs filed an unlawful detainer action against Defendant
20 | in the Orange County Superior Couttase No. 30-2017-00912924-CL-UD-HNB.
21 | (Dkt. 1 at 6-8 [state court complaintPn May 5, 2017, Defedant Carolyn Mari¢
22 | Solton filed a Notice of Removal of thattion in this Court, accompanied by a
23 | request to proceed in fornpauperis (“IFP”). See Steph&fartinez, et al. v. Carolyn
24 | Marie Solton, 8:17-cv-00805-DC-JDE. Defendant’s requesir IFP was denied at
25 | the matter remanded taagt court on May 9, 2017. (Id. at Dkts. 6, 7.)
26 On May 16, 2017, Plaintiff filed thBotice of Removal and IFP request now
27 | before this Court, seeking againremove Case No. 30-2017-00912924-CL-UD-
28 | HNB. (Dkts. 1, 3.) The Court agaisua sponte REMANDS this action to the
1
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California Superior Court for the County @range for lackof subject matte
jurisdiction, as set forth below.
.
DISCUSSION

“The right of removal is entirely a creme of statute and ‘a suit commenc

in a state court must remain there until @issshown for its transfer under some

of Congress.”_Syngent@&rop Protection, Inc. v. Henson, 537 U.S. 28, 32 (2

-

ed
act
D02)

(quoting _Great Northern R. Co. v. Alexder, 246 U.S. 276, 280 (1918)). Where

Congress has acted to createght of removal, those siates are strictly construe
against removal jurisdiction. Id.; Neda v. Bank of Am. Corp., 672 F.3d 661, €
(9th Cir. 2012); Gaus v. Mile$nc., 980 F.2d 564, 566 (9th Cir. 1992).

Unless otherwise expregsprovided by Congress, defendant may remoy

“any civil action brought in a State court which the district courts of the Unite
States have original jurisdiction.” 28.S.C. § 1441(a); Dennis v. Hart, 724 F
1249, 1252 (9th Cir. 2013). €removing defendant bearg thurden of establishir]

federal jurisdiction. Abrege. Dow Chemical Co., 448.3d 676, 682 (9th Cir. 2006);

Gaus, 980 F.2d at 566-67. “Under the pkainms of § 1441(a), in order properly

remove [an] action pursuant to thatopwision, [the remowig defendant] mus

demonstrate that original subject-matfarisdiction lies in tle federal courts.

Syngenta Crop Protection, 537 U.S. at 33. Faito do so requires that the case

remanded, as “[s]ubject matterrisdiction may not be waived, and . . . the dis
court must remand if it lacks jurisdiction.” Kelton Arms Condo. Owners AsS
Homestead Ins. Co., 346 F.3d 1190, 1192 (9thZDB3). “If at any time before fin;
judgment it appears that the district cdatks subject matter jurisdiction, the c;
shall be remanded.” 28 U.S.€.1447(c). It is “elementarthat the subject matts

jurisdiction of the district court is not a wable matter and maye raised at anytim
by one of the parties, by motion or in tlesponsive pleadings, sua sponte by th

trial or reviewing court.” Emrich vIouche Ross & Co., 846 F.2d 1190, 1194
2
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(9th Cir. 1988).
A. Federal Question Jurisdiction.

The underlying action is an unlawful detar proceeding, arising under &

governed by the laws of the State of Galiia. The state-court Complaint does
include any claim “arising under the Catgion, laws, or treaties of the Unitg
States.” 28 U.S.C. § 1331. Fedkedefenses or federabenterclaims do not provig
a basis to remove an action which doesatberwise establish federal jurisdictic
“[T]he existence of federal jurisdiction plends solely on the plaintiff's claims f
relief and not on anticipated defenseshose claims.” ARCO Envtl. Remediatig
L.L.C. v. Dept. of Helth and Envtl. Quality, 21%.3d 1108, 1113 (9th Cir. 200(
An “affirmative defense badeon federal law” does not “rendedh action brough
in state court removableBerg v. Leason, 32 F.3d 42226 (9th Cir. 1994). A “cas

may not be removed to fedécmurt on the basis of a faeded defense ... even if th

defense is anticipated in the plaintiff's cdeapt, and even if both parties admit tl
the defense is the only question trulyisgue in the case.” Franchise Tax Bd
Construction Laborers Vacation Trust, 4835. 1, 14 (1983). There is no basis

federal question jurisdiction.

B. Diversity Jurisdiction.

There is also no basis for diversity gdiction. Every defendant is not alleg
to be diverse from every plaintiff. 28.S.C. § 1332(a). Indeed, although Defenc
claims that diversity is a basis for fedkjurisdiction, she alleges that both
Plaintiffs and Defendant reside @range County. (Dkt. 1-1 at 2.)

Defendant also alleges that the amount in controversy “includes up to,
not limited to, an actuary egeding $75,000[.]" (Dkt. 1 &-3.) Here, the complail
does not allege damages in excess of $75,000; to the contrary, it is a limit

action in which the amount in controverdges not exceed $10,000. (Id. at 6.)
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amount in controversy in an unlawful de&imction is determined by the amount of

damages sought in the complaint. B Bank USA v. Kubik, No. 13-3257, 20!
3
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WL 12155693, at *1 (C.D. Cal. June 31B) (citing_Evans v. Superior Court,
Cal. App. 3d 162, 170 (1977)).
C. Jurigdiction under 28 U.S.C. 8 1443

Section 1443(1) permits a defendansiate cases to remove the proceed

to the federal district courts when a defant is “denied or cannot enforce in
courts of such State a right under anwy laroviding for the equal civil rights ¢
citizens in the United States.” In orderdoccessfully remove, the defendant
satisfy a two-prong test: 1) the rights ghkelly denied must e under a federal la
providing for specific civil rights stated in terms of racial equality; and 2]
defendant must be denied or unable tmee the rights in state courts. Johnso
Mississippi, 421 U.S. 213, 219 (1975); Cdf Greenwood, Miss. v. Peacock, 3
U.S. 808, 827-28 (1966); Georgia v. Rekt884 U.S. 780, 792 (1966). Under

first prong, constitutional or statutorygwisions of general applicability or ung

statues not protecting against racial discrimination will not suffice. Johnson, 42
at 219. Under the second prong, a defendardarée rights are left to the state cot
except in rare situations where it can dearly predicted that those rights v
inevitably be denied by the very act of brimgithe defendant to trial in state col
Peacock, 384 U.S. at 828. A defendant “masgert that the state courts will 1

enforce [a specified federal] right, an@tlallegation must b&upported by refereng

to a state statute or a constitutionab\psion that purports to command the sj
courts to ignore the federaghts.” People of State dfalifornia v. Sandoval, 43
F.2d 635, 636 (9th Cir. 1970).

Defendant invokes Section 1314y alleging that Plaintiffs have violated “t

[California] rules of evidence and ciyrocedure,” specifically California Code

Civil Procedure § 1287 by failing to authenticate evidence or provide prc

! California Code of Civil Procedure 28.7, in most respects identical
Federal Rule of Civil Procedairl1, provides that when an attorney or unrepresg
party presents pleadings to the court, hela is certifying that the pleading is |
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certification as to the complaint’s legal and factual merits. (Dkt. 1 at 3.) Defgndan

claims that “Plaintiff's counsel ... has ustir knowledge of the law in attemptipng

to prevent Defendant fromlfy and accurately preseng her case” in violation of

“her due process right and equal protattmder the 14th Amendment to protect her

tenancy.” (Dkt. 1 at 4.)

Defendant’s bare assertions do not saestiyer prong of the Section 1443 test.

First, Defendant does not allege the deafadny specific federal civil rights stated

in terms of alleged racial discriminatiddecond, Defendant hé&sled to identify any
specific state statute or constitutionabysion that commands the state courts
ignore her federal rightSee HSBC Bank USA v. bik, No. 13-1692, 2013 WL

1694670, at *3 (C.D. Cal.Apl6, 2013) (“Defendant ... does not, and cannot,

identify any California state law or cdrigtional provision that commands state

courts to ignore an amendment to th& UConstitution.”). Defendant’s claim that

Plaintiffs are somehow violating state evitlary and procedural tes is insufficient

Moreover, the allegations she does maleeatirely conclusory in nature. Sectijon

U

1443(1) will not provide jusdiction where allegation®f discrimination arg
conclusory and lacking factual basis. Begart v. California355 F.2d 377, 380-§1
(9th Cir. 1966). Consequently, removal is not proper under § 1443(1).
D. Federal Ruleof Civil Procedure1l.

Defendant, although proceeding pro sestil$ subject to the requirements|of

Federal Rule of Civil Procedarll. Rule 11(b) states, “By presenting to the court a

pleading, written motion, or bér paper ... [an] unrepresented party certifies that to

the best of the person’s knowledge, infatran, and belief, foned after inquiry

reasonable under the circumstances ... fHatual contentions have evidentiary

support.” Defendant’s repredation that the amount ioatroversy in the underlying

being presented for an inguer purpose, raises non-frieols issues, and that the

factual contentions in the pleadi have evidentiary support.
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action exceeds $75,000 is contradicted byrfifés’ complaint, which clearly state

that they filed a limited civil action witdamages not to exa$&10,000. (Dkt. 1 g

6.) This Court has the power to impose $@ams for violating Rile 11. Fed.R.Civ.R.

11(c)(3). In any future fgal pleadings, Defendant@uld refrain from making
representations that laelkidentiary support.

Further, the Court notes that this isf@®lant’s second attempt to remove
action to federal court. $eMartinez v. Solton, 8:1@v-00805-DOC-JDE. Rule 1

also bars a party from filing pleadings tlaaé presented to cause unnecessary f

Q.

his
1
lelay

in any court proceedings and from raisingiicis that the party has repeatedly been

informed are not warranted by existing law. Fed.R.Civ.P 11(b)(2). Defendant i

forewarned that future attempts to ramadhis action on the same grounds prese

here and in her previousmeval action may result in samans for violating Rule 11,.

[1.
CONCLUSION
This Court does not have subject maijteisdiction over this case. IT |
THEREFORE ORDERED thathmatter be REMANDED to the Superior Court

the State of California for the County of Orange.

DATED: May 19, 2017 %‘%é’“’
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of

ANDREW J. GUILFORD
UNITED STATES DISTRICT JUDGE
Presented by:

KAREN E. SCOTT
United States Magistrate Judge




