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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES — GENERAL

Case No.: 8:17-cv-01399-JLS-DFM Date: November 16, 2017
Title: Gary Rachner et &l Network Funding, L.P., et al

Present:Honorable JOSEPHINE L. STATON, UNITED STATES DISTRICT JUDGE

Terry Guerrero N/A
Deputy Clerk Court Reporter

ATTORNEYS PRESENT FOR PLAINTIFF: ATTORNEYS PRESENT FOR DEFENDANT:

Not Present NotPresent

PROCEEDINGS: (IN CHAMBERS) ORDER DENYING PLAINTIFFS’
MOTION TO REMAND (Doc. 12)

Before the Court is a Motion to Remanddilby Plaintiffs Gary Rachner and Nick
Green. (Mot., Doc. 1) Defendant Network Funding, L.P. opposed the Motion, and
Plaintiff did not file a reply. (Opp., Doc. )6The Court finds this matter appropriate for
decision without oral argument. Fed. R. Giv.78(b); C.D. Cal. R. 7-15. Accordingly,
the hearing set for Novembgr, 2017, at 2:30 p.m., VSACATED. Having read and
considered the parties’ briefs, tBeurt DENIES Plaintiffs’ Motion.

.  BACKGROUND

! Prior to filing this motion, Plaintiffs failetb satisfy their meeand confer obligations
under Local Rule 7-3 and this Court’s Initistlanding Order. C.D. Cal. R. 7-3.; 1SO |
8(b), Doc. 9. Because thioGrt has the obligation to inquineto its own subject matter
jurisdiction, it decides thiMotion on the merits. Howeveahe Court notes that if the
parties had met and conferred, Defendantadtcbalve pointed out the computational errors
in Plaintiffs’ damages spreadsheet, and lizgfendant and the Cauvould not have had
to spend needless time addragghis issue. Any future ifare to meet and confer in
accordance with the loal Rule 7-3 may result in the pasition of sanctions on the non-
compliant party.
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A. Allegations in the First Amended Complaint

Whether removal is proper is determinetégoon the basis of the pleadings filed
in state court, and any post-removal amendmtertise pleadings do not affect whether a
case was removabl&Villiams v. Costco Wholesale Carg71 F.3d 975, 976 (9th Cir.
2006) (per curiam). Accordgty, the following factual allegations are taken from the
first amended complaint (“FAC”) fileth state court. (FAC, Doc. 1-5.)

Plaintiffs seek to represent a classmafividuals employed by Defendant Network
Funding during the four years prito the filing of the instanComplaint. (Id. 1 4, 8.)
Plaintiffs and the proposeaaflass were non-exempt empl@geentitled to minimum wage
and overtime compensation under the IndaistVelfare Commission Order and the
California Labor Code. (Id. 11 18-20.) Dedeant failed to pay Plaintiffs and the
proposed class the minimum wage forrallrs worked and overtime wages by “(a)
failing to use the correct ‘regular ratepey’ to calculate the applicable overtime
premium due each Plaintiff afpdass] members; (b) failintp record and pay Plaintiff
and [class] members for all mandatory off thack work time spent responding to emails
and telephone calls on their personal cell@sy and (c) failing to record and pay each
Plaintiff and [class] members for all hoursnked in the office.” (Id. § 24.)

On May 9, 2017, Plaintiffs filed the stant action in Orange County Superior
Court against Defendant. (Compl., Doc. 1-@) June 19, 2017, Priffs filed the FAC
alleging (1) failure to pay overtime wagesvinlation of California Labor Code sections
510 and 1194, (2) failure toineburse expenses in violatiaf Labor Code section 2802;
(3) failure to pay waiting time penalties in \atibn of Labor Code s#ions 201 and 202;
(4) failure to provide accurate itemized wagatements in vioteon of Labor Code
section 226(a); (5) failure to pay minimum wageviolation of LaborCode section 1197;
and (6) violation of the California Unfa@ompetition Law (UCL). (Id. 1 17-53.)
Neither the original Complaimor the FAC stated the amount of damages sought. On
August 14, 2017, Defendant removed the adiotinis Court on thgrounds of diversity
jurisdiction. (Notice of Removal, Doc. 1.)
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Plaintiffs now move to remand to state court.

B. Defendant’sCalculationsin the Notice of Removal

In its Notice of Removal, Defendant sdtthat the amount-in-controversy for at
least one of the named Plaintiffs excetasjurisdictional mimmum. (Notice of
Removal 1 28.) This determination was lilhge communications between the parties in
preparation for a mediation that was shied to take place on August 4, 2G17d. 11
31-33.) Specifically, Plaiiifs’ Counsel sent a spreadstt to Defendant’s Counsel
stating the amount of damages claimed by efi¢the named Plaintiffs. (Hart Decl. Ex.
A, Doc. 16-1.) Plaintiffs’ Cansel also sent a later emiailresponse to Defendant’s
Counsel’'s inquiry, estimating that Plaifgi attorneys’ “feedrom inception to get
through mediation and claapproval” were approximately $150,000 “without any
Lodestar multiplier.” (Baker Decl. Ex. A, [8012-2.) The email further estimated that
fees through trial “could bep to $500000.” (Id.)

Plaintiffs’ spreadsheet calculated PtdirRachner's compensatory damages as
follows: 1) unpaid overtime wages at $35,969.89 unreimbursed business expenses at

2 Notwithstanding the evidentiaprivilege that typically applies to offers of settlement,
“a settlement letter is relevant evidencela amount in controversy if it appears to
reflect a reasonable estimatiethe plaintiff's claim.” Cohn v. Petsmart, Inc281 F.3d

837, 840, n.3 (9th Cir. 200Xee also Wilson v. Belig0 F.3d 644, 651 n. 8 (5th Cir.
1994) (considering a letter that plaintiffeunsel sent to the defendants stating the
amount in controversy). Although the efeand spreadsheets may not alone be
determinative of the amount in controvergyese communications may be considered to
determine whether removal is prop&urber v. Reliance Nat. Indem. Cb10 F. Supp.

2d 1227, 1231 (N.D. Cal. 20Q0)

3 The spreadsheet has a computation erra@intff Rachner’s “Overtime Pay” for 2016

totals to $12,024, but Plaintiffs miscalculated thtal as $3,840. (Hart Decl. Ex. A at 7.)
When the correct figure of $12,024 is usedatculate unpaid overtime wages, they total
to $35,969.85. (Id. at5.)
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$1,040; 3) waiting time penalteat $22,168.39; and 4) ga statement penalties at
$1,600. (Id.) Inthe Notice of Removal, feedant calculated that Rachner would be
entitled to additional liqguidated damagegher amount of $8,460 for unpaid minimum
wages based on his allegedt8®urs of unpaid overtime. (Notice of Removal { 39.)
Plaintiffs did not contest Defendant’s cdkion of the liquidated damages in their
Memorandum. (Mem., Doc. 12-1.) Thus, Dedant calculates Plaintiff Rachner’s total
damages, exclusive of atteys’ fees, at $69,238.24(Opp. at 21-22.)

Based on the calculations and estimatdbese communications, Defendant
removed the case to this Court. (Notice of Removal | 32.)

II. LEGAL STANDARD

Generally, subject matter jurisdictionbased on the presence of a federal
guestionsee28 U.S.C. § 1331, or compledeversity between the partiesze28 U.S.C.
§ 1332. Thus, “[a] defendant may removeaation to federal court based on federal
guestion jurisdiction or gersity jurisdiction.” Hunter v. Philip Morris USA582 F.3d
1039, 1042 (9th Cir. 2009). #&deral court has diversityrisdiction under 28 U.S.C. 8§
1332 if the amount in controversy exce&d%,000 and the parties to the action are
citizens of different statesSee28 U.S.C. § 1332(a). Section 1332 “requires complete

4 In its Opposition, but not ithe Notice of Removal, Defendant adds $30,090 to Plaintiff
Rachner’'s compensatory dages for minimum wage for all draws against commission,
which are contemplated (but not calculatedplaintiffs’ spreadsheet. (Opp. at 17.) To
arrive at $30,090, Defendant used theltotember of hours that Plaintiff Rachner

worked and multiplied it by theinimum wage of $10/hour(ld.) However, Defendant
does not provide any support for the assuompthat Plaintiff Rachner would be entitled

to these damages for all of the 3,009 houra/bked. Therefore, it inot clear that this
estimate is reasonable for purposes of fyaig the jurisdictional minimum, and the

Court disregards itSee Ibarra v. Manheim Investments, |7@5 F.3d 1193, 1197 (9th
Cir. 2015).
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diversity of citizenship; each of the plaintifisust be a citizen of a different state than
each of the defendantsMorris v. Princess Cruises, In236 F.3d 1061, 1067 (9th Cir.
2001).

Whether removal is proper is determinetésoon the basis of the pleadings filed
in state court, and any post-removal amendmtertise pleadings do not affect whether a
case was removabl&Villiams, 471 F.3d at 976. Once a edsas been properly removed,
the district court has jurisdiction over it atl grounds apparent fro the complaint, not
just those cited in the removal notidel. at 977.

However, “[i]t is to be presumed thatcause lies outside the limited jurisdiction
of the federal courts and the burden d&bBshing the contrary rests upon the party
asserting jurisdiction."Hunter v. Philip Morris USA582 F.3d 10391042 (9th Cir.

2009) (quotingAbrego Abrego v. Dow Chem. Cd43 F.3d 676, 684 (9th Cir. 2006)
(quotation marks omitted)). Cdar“strictly construe the reoval statute against removal
jurisdiction,” and “the defendant always ttae burden of estabheng that removal is
proper.” Gaus v. Miles, In¢.980 F.2d 564, 566 (9th Cir992). Where removal is on the
basis of diversity jurisdiction and “the mmplaint does not demand a dollar amount, the
removing defendant bears the burden of prg\wiy a preponderance efidence that the
amount in controversy exceeds $[75],008foske v. U.S. Bank Corpi32 F.3d 976,

980 (9th Cir. 2005) (quotinginger v. State Farmlut. Auto. Ins. C9.116 F.3d 373, 376
(9th Cir. 1997) (quotation marks omittedjge als®28 U.S.C. § 1446(c)(2)(B).
Conclusory allegations as to the amomntontroversy are insufficieniMatheson v.
Progressive Specialty Ins. C819 F.3d 1089, 109(®th Cir. 2003). Nor can a defendant
establish the amount in controversy‘byere speculation and conjecturdiarra v.
Manheim Investments, In@.75 F.3d 1193, 1197 (9th CR015). Rather, the defendant
should “submit evidenceutside the complaint, including affidavits or declarations, or
other summary-judgment-type evidence relevarthe amount in controversy at the time
of removal.” See id(quotingSinger 116 F.3d at 377) (quotation marks omitted).

. DISCUSSION
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The parties disagree about whetherahmunt-in-controversy requirement is met
for purposes of diversity jurisdiction Specifically, they dispute whether and in what
amount attorneys’ fees should be includethe amount-in-controversy for the named
Plaintiffs’ claims.

A. Aggregation of Claims

“Multiple plaintiffs who assert separasad distinct claims are precluded from
aggregating them to satisfy the amobin controversy requirementUrbino v. Orkin
Servs. of California, In¢.726 F.3d 1118, 1122 (9th C#013). “Only where the claims
can strictly ‘be asserted by pluraliséintities as such,’ or,ated differently, the
defendant ‘owes an obligation to the gradplaintiffs as a group and not to the
individuals severally,” will a commoand undivided interest existld. Moreover, only
the claims of named class membersex@mined for purposes of the amount-in-
controversy requirementibson v. Chrysler Corp261 F.3d 927, 94(®th Cir. 2001),
holding modified by Exxon Mol@lorp. v. Allapattah Servs., In&45 U.S. 546 (2005).
However, federal courts do have supplerakpirisdiction “over the jurisdictionally
insufficient claims of unnamed class membetbéf named plaintiffs in the action have
claims that satisfy the amoumt-controversy requirement.d. at 943.

In the instant case, Plaintiffs have atese claims “to vindicate their employers’
breaches of California’s Labor CodeUrbino, 726 F.3d at 1122. These rights are held
individually because each @hoyee has suffered a unique injuhat “can be redressed
without the invdvement of other employeesld. Accordingly, Plaintiffs may not
aggregate their claims to sdyishe jurisdictional threshold. At least one of the named
Plaintiffs, Rachner or Green, must asstatms for which the amount-in-controversy

®> The parties do not contest colete diversity of citizenshipThe named Plaintiffs are
citizens of the state of California, and Defantlis a limited partnership organized in the
state of Texas. (FAC 11 1-2.) Defendant®rms are all citizens of Texas. (Notice of
Removal at 1 5.)
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exceeds $75,000 in ordir this Court to exercise subjematter jurisdiction over this
case. Because the parties agree that the whlBlaintiff Rachner's compensatory claims
Is higher than that of Plaintiff Greenthie Court focuses exclusively on Plaintiff
Rachner’s claims.

B. Attorneys’ Fees

“[W]here an underlying statute authorizesaamard of attorneys’ fees, either with
mandatory or discretionaryriguage, such fees may beluded in the amount in
controversy.” Galt G/S v. JSS Scandinaviai2 F.3d 1150, 115@th Cir. 1998).
“[Clourts are split as to whethenly attorneys’ fees théave accrued at the time of
removal should be considered in calculating @imount in controversy, or whether the
calculation should take into @aunt fees likely to accrusver the life of the case.”
Hernandez v. Towne Park, Lt@012 WL 2373372, at *19 (C.D. Cal. June 22, 2012).
Compare Simmons v. PCR Te@Q9 F.Supp.2d 1029, 1034—3%.D. Cal. 2002) (“Such
fees necessarily accrue until the action islkesb Thus, the Ninth Circuit must have
anticipated that district courtsonld project feebeyond removal.”)Sasso v. Noble Utah
Long Beach, LLC2015 WL 898468, at *§C.D. Cal. Mar. 3, 2015) (“The Court believes
that, when authorized by amderlying statute, the better view is to consider post-
removal attorneys’ fees because theypame of the total ‘amount at stake.”gndBrady
V. Mercedes-Benz USA, In243 F. Supp. 2d 1004, 1011 (N.D. Cal. 2002h Faulkner
v. Astro—Med, In¢.1999 WL 820198, *4 (ND. Cal. Oct. 4, 1999) (“When estimating
attorney’s fees for the purpasef establishing jurisdictiornihe only fees that can be
considered are those incurred as of the date of remov@arylynski-Leschuck v. Ford
Motor Co, 142 F.3d 955, 95@th Cir. 1998).

The statutes on which Plaintiffs’ clairase based provide for the recovery of
attorneys’ feesseeCal Lab. C. 88 218.5ja1194(a), and Plaintiffs seek an award of
reasonable attorneys’ fees (FACayer for Relief §§ C, D, F). Thus, it is clear that
attorneys’ fees may be includedthe amount-in-controversysee Galt G/S142 F.3d at
1156. As discussed above, Defendant hadywred evidence that Plaintiff Rachner’s

CIVIL MINUTES — GENERAL 7



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES — GENERAL

Case No.: 8:17-cv-01399-JLS-DFM Date: November 16, 2017
Title: Gary Rachner et &l Network Funding, L.P., et al

compensatory claims reasonably could tot®,$88.24. Thus, whether or not this Court
considers prospective attorrgyees in calculating the amount-in-controversy, Plaintiff
Rachner’s claims can satisfy the jurisdictiomanimum if, at the time of removal, his
attorneys’ fees exceeded $5,761.76. It is not unreasonable to attribute to Plaintiff
Rachner’s claims $5,761.76 of fees acdrbg August 14, 2017By that point,

Plaintiffs’ Counsel hadnter alia, drafted and filed the original Complaint, amended the
Complaint and filed a Firdsmended Complaint, and gpared for and attended
mediation. Indeed, $5,761.76 in attorsefges would amount to only an 8.3%
contingency of the value of these clainccordingly, Defendant has shown by a
preponderance of the evidenthat the amount-in-contrawy for Plaintiff Rachner’s
claims is likelyto exceed $75,000.

V. CONCLUSION

For the foregoing reasons, Plaintifigotion to Remand is DENIED.

Initials of Preparer: tg
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