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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

ROBERT HACKWORTH, CASE NO. 1:06-cv-00773-RC
Plaintiff,
ORDER
V.
G. TORRES, et al.,

Defendants.

Pending before the Court is Defendants’tdo for Judgment on the Pleadings (Doc. 8
The motion has been fully briefed, and counsel advised the Court that oral argume
unnecessary. Having considered the parties’ pleadings, the exhibits related thereto, as w
applicable law, the Court now enters its ruling.
l. Background

Plaintiff filed a complaint on June 19, 2006, gltgg civil rights violations pursuant to th
Firstand Eighth Amendments to the U.S. ConsuttutPlaintiff claims Defendants retaliated agai
him and used excessive force to restrain hinr &fteexpressed his disagreement with the pris
shooting policy. The case is set for trial on August 13, 2013.

On June 10, 2013, Defendantsdile Request for Leave to File a Motion for Judgmen

Doc. 113

5).
nt was

bl as the

nst

bN’'s

[ on

the Pleadings. (Doc. 84). Defendants acknowledigattheir request was made only two monghs

prior to trial, but stated that there was a géaith basis that the motion would resolve the c
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without the necessity for trial. After receivingaRitiff's opposition to Defendants’ request to file

the motion and Defendants’ reply, the Court allowed Defendants to file the Motion for Jud
on the Pleadings.

In their Motion (Doc. 85), Defendants argue judgmon the pleadingsagppropriate for twg

gment

reasons. One, Defendants allege Plaintiff failexktwaust his administrative remedies prior to filing

suit. Two, Defendants allegedtitiff's claims are barred bileck v. Humphrey512 U.S. 477
(1994) andedwards v. Balisak502 U.S. 641 (1997), “because success in this lawsuit w

ould

invalidate the prison disciplinary finding of guilt for [attempted] battery on a peace officer

concerning the same incident.” (Doc. 85 at 1).

Plaintiff filed a response to the motion, cardeng that Defendants’ motion is untimely, th
the defenses in the motion have been waived or forfeited, and that the motion cannot succe
merits of the defenses alleged. Plaintiff assiwds$ he did not fail to exhaust his administrat

remedies. Plaintiff also acknowledges his prison disciplinary finding for attempted batter

at
ed on the
ve

y on a

peace officer, but argues the disciplinary findingsioet bar his First Amendment retaliation clajm

and Eighth Amendment excessive force claim.
. Standard of Review

“After the pleadings are closed, but within stiche as not to delay the trial, any party m
move for judgment on the pleadings.” Fed. Rv. P. 12(c). Judgment on the pleadings
appropriate “when the moving party clearly estdiasson the face of the pleadings that no matg
issue of fact remains to be resolved andithaentitled to judgmeras a matter of lawHal Roach
Studios, Inc. v. Richard Feiner & Co., In896 F.2d 1542, 1550 <ir. 1989).
11, Exhaustion

A. Legal Standard

Pursuant to the Prison Litigation ReformtAPLRA”), “[n]o action shall be brought with

ay
is

brial

respect to prison conditions under section 1983 of this title, or any other Federal law,” u]less all

available administrative remedies have beenestea. 42 U.S.C. § 1997e(a). Exhaustionis req
for all suits about prison lif&Qorter v. Nusslgs34 U.S. 516, 532 (2002), regardless of the typ
relief offered through the administrative procdasoth v. Churner532 U.S. 731, 741 (2001).
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Exhaustion is an affirmative defense, and “inmates are not required to specially p
demonstrate exhaustion in their complainisries v. Bogkb49 U.S. 199, 216 (200&ee also Lira
v. Herrera 427 F.3d 1164, 1171Zir. 2005) (exhaustion “is nofjarisdictional requirement tha
the plaintiff must plead and establish”). Théetwlant bears the burden of raising and proving
absence of exhaustiowyatt v. Terhune315 F.3d 1108, 1119{Xir. 2003), and the defense
waived if the defendant does not raiselLita, 427 F.3d at 1171. Further, in some cases
plaintiff's obligation to exhaust administrative remedies may be excused when it is clear
further relief is availableBrown v. Valoff422 F.3d 926, 935 {(Cir. 2005)(citingBooth 532 U.S.
731, and cases from th& 27", and 16 circuits).

To satisfy exhaustion, an inmate must exhaust the grievance procedures establishq

prison in which the inmate is housddnes 549 U.S. at 218Jnder California law, inmates ma

ead or

—

the
is
the

that no

d by the
y

appeal “any departmental decision, action, condition, or policy which they can demonstrate as

having an adverse effect upon their welfare.l. Cade Regs. Tit. 15, 8 3084.1(a). The Califor
Department of Corrections (“CDC”) grievance process is comprised of a four-tier hie&aeGgl.

Code Regs. Tit. 15 8 3084.5. An inmate must compléteur levels of the appeal process to sati
the PLRA'’s exhaustion requirement. Further, thevgince must alert prison officials to the clai
the plaintiff has included in his complaiftorter, 534 U.S. at 525.

Because exhaustion is a matter of abatemeart imenumerated Rule 12(b) motion, a cq

may look beyond the pleadings to decide disputed issues oWgett 315 F.3d at 1119-2Q.

nia

sty

ns

urt

Further, a court has broad discretion as to théhadketo be used in resolving the factual dispuite.

Ritza v. Int'l Longshoremen's & Warehousemen's Un838y F.2d 365, 369 (9th Cir.198
(quotation omitted).

B. Parties’ Arguments

B)

Defendants argue that Plaintiff's claimsexicessive force and first amendment retaliation

should be dismisse@bause Plaintiff failed to exhaust his administrative remedies before filing

suit.

To support their position, Defendants point to the cagfiesnate appeal forms attached by Plainfiff

to his original complaint. Defendants do not pdevany additional evidence in the form of app|

records or declarations from CDC appeals personnel.
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Based on their analysis of the inmate appeals forms provided by Plaintiff, Defe
conclude that of the three appeals filed by PIjrdanly one went to the final director’s level

review. Defendants further state that even thoughgarticular appeal completed the required f

hdants
Df

pur

levels of review, the appeal did not state a clahavant to this lawsuit. Specifically, Defendants

note that Plaintiff’'s appeal form listed a comptaegarding the prison’s alleged refusal to all
Plaintiff to appear at the Rdé/iolation Report (“RVR”) hearing and defend himself against
charge of attempted battery on a peace offidensT Defendants conclutieat even though one ¢
Plaintiff's appeals did complete all required lewalseview, none of Plairffis appeals state a clair
for excessive force or retaliation.

In response to Defendants’ allegations, mi#i affrms he “did not fail to exhaus

DW
the
f

n

t

administrative remedies, but he complained and attempted on multiple occasions to obtgfin relief

from the hands of his abusers.” Doc. 95 at 1.

C. Analysis

In considering Defendants’ motion for judgnt on the pleadings, the Court accepts all of

Plaintiff's allegations of fact as true, whil# &llegations of the mowvig party which have bee
denied are taken as falséustad v. U.$.386 F.2d 147, 149 (1967gen. Conference Corp. ¢
Seventh-Day Adventists v. Seventh-Day Adventist Congregational C3Rirdh2d 228, 230 (9t
Cir. 1989)(all reasonable inferences drawn fromalaesfare construed in Ri@iff's favor). Plaintiff
alleges he has complied with the prison’s grievance procedures. See Docs. 1, 95. De
contend Plaintiff has not filed any appeals relevarihe claims at issue in this case, and hag

exhausted the appeals process for any grievaetmsnt to the claims at issue here. Howe

n
Df

N

fendants
not

er,

Defendants base their argumentdiominmate appeals forms attached by Plaintiff to his original

complaint, and offer no additional evidencestpport their claim of failure to exhauSee Wyajt
315 F.3d at 1120 (Court found documents producedebgndants were inadequate to estab
failure to exhaust where affidavit from prison oféil did not state whether or not appeals proq
was exhausted, and “appeal record” was ambiganuts face, was not authenticated, and did
stated whether it was a complete accounting of inmate appeals filed by plaintiff).

The Court will not speculate as to otheidewce that may or may not exist to pro

4

ish
ess

not

ve




© 00 N o o b~ w N P

N NN RN N NN NN R B P R R R R R R R
o N o O~ W N P O © 0 N o 0o M W N B O

Plaintiff's compliance with the PLRA’s exhaustioequirement, or lack #reof. Exhaustion is a
affirmative defenses that must be proven by bBeémts— Plaintiff has no bden to affirmatively
plead that he did exhaust the inmate appealsgss, and the Court will not impose such a bur

on him now.See Wyajt315 F.3d at 111&ones549 U.S. at 216. Judgment on the pleadings §

Defendants’ exhaustion defensemdy appropriate if Defendants clgashow that no material issue

den

S to

of fact remains as to whether Plaintiff exhadshis administrative remedies, and Defendants have

not met that burden here.

Furthermore, the Court notes that thisechas been pending since 2006. In its previo
issued scheduling order (Doc. 29), the Couttlse deadline for filing unenumerated Rule 12
motions for October 27, 2008, and the deadline for filing dispositive motions for June 29,
Despite Defendants’ urging that their failur¢itoely file the present motion should be excused
to frequent changes in counsel, the Court cafimdgood cause to allow Defendants to proceeg
a failure to exhaust defense astbxtremely late juncture. Accordingly, on this record, the C
finds Defendants have waived tgiirmative defense of failure to exhaust administrative remeg
Further, there is no right to a jury determinaton exhaustion; rather glissue should be decidg
early in litigation Cockcroft v. Kirklang548 F.Supp.2d 767, 772 (N.D.C2008). In sum, the Coult
determines that by failing to assert the affitivadefense of nonexhaustion within the time pen
set by the Court, Defendants waived the defense and it may not be renewed at trial.

V. Heck v. Humphrey Bar

A. Legal Standard

In Heck v. Humphreyp12 U.S. 477 (1994), the Supreme Cabettl “that in order to recove
damages for allegedly unconstitutional conviction or imprisonment, or for other harm cau
actions whose unlawfulness would render a cdionr sentence invalid, a § 1983 plaintiff my
prove that the conviction or sentence has been [overturnédht 486-87. The court further state

that “the district court must consider wheth@rdgment in favor of the plaintiff would necessar

imply the invalidity of his conviction or sentengeit would, the complaint must be dismissed|.

Id. at 487. However, “if the district court determirikat the plaintiff's action, even if successf

will not demonstrate the invalidity of any outstanding criminal judgment ... the action sho
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allowed to proceedId. (emphasis in originalsmith v. City of Hemge894 F.3d 689, 699 {Cir.
2005)(a 8 1983 claim will be barred only where “it is clear from the record that its sucg
prosecution wouldiecessarilymply or demonstrate that theconviction was invalid.”)(emphas
in original). Thus, “[ijn evaluating whether claims are barredHbgk an important touchstone
whether a 8§ 1983 plaintiff could praivonly by negating an elementtbie offense of which he h3
been convicted.Cunninghamv. Gate812 F.3d 1148, 1154 (2002) (imef quotations and citatio
omitted).

In Edwards v. Balisak520 U.S. 641 (1997), the Supreme Court extemtbakto § 1983
claims challenging the validity of prison proceesiused to deprive inmates of good-time creq
In Edwards the plaintiff claimed he was deniecetbpportunity to put on a defense during
hearing that resulted in loss of his good-time credits, and that the denial was due to bia
hearing officer.Edwards 520 U.S. at 646-47. Although the plaintiff was not challenging
conviction itself, the court held that the plaffisi claim for declaratory relief and money damag
was not cognizable under 8 1983 because it would “necessarily imply the invalidity
punishment imposedId. at 647.

B. Analysis

Plaintiff was charged with and found guilty attempted battery under Cal.Code Regs.
15, § 3005(d) for attempting to spit at Defendant Torres. Section 3005(d)(1) states: “Inmat
not willfully commit or assist another persortie commission of assault or battery to any per
or persons, nor attempt or threaten the u$eroé or violence upon another person.” The elem
of “attempted battery,” then, are that Plaintiff (1) willfully (2) attempted (3) the use of for
violence (3) upon another person. Thus, a findingDe&ndants responded to Plaintiff's attemp
battery with excessive force would not negate any of the elements of attempted battery.

Despite Defendants’ claim that Plaintiff's ajkgions, if proven true, would necessarily imf

the invalidity of the adjudication of the RVR@resultant deprivation of good-time credits, th

essful
S
S
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tit.
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are in fact a number of cases holding tHatkdoes not necessarily bar a 8§ 1983 excessive force

claim even when the claim stems from the saroglént that resulted in the inmate’s discipling
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adjudicationt See, e.g., Shelton v. Chorle3011 WL 1253655 (E.D. Cal. March 31, 2011)

(Excessive force claim néteckbarred where Plaintiff was convicted of attempted battery

peace officer because “it is possible that Pltiattempted to batter Dafidant and that Defendait

used excessive force in subduing Plaintiff;” attésddoattery and excessive force are not mutu

exclusive);Hooper v. County of San Dieg629 F.3d 1127, 1134 %Cir. 2011) (Conviction for

DN a

@ally

resisting arrest does not bar a 8§ 1983 excessige faim if the conviction and § 1983 claim gre

based on different actions occurrighgring one continuous transactioneadows v. Porter2009
WL 3233902, *2 (E.D. Cal. Oct. 2, 2009) (Plaintiff's § 1983 claim Hetkbarred because

finding that the officer “responded toe [plaintiff's] attempted battg with excessive force woul

not negate any of the elements of attempattiery. And although the two incidents are closely

related and occurred one right after the other, they are separate and distinct eventsa);

Cunningham312 F.3d at 1154 (Plaintiff's excessivedeclaim was barred because his “convict
for felony murder required the jury to find threg intentionally provoked the deadly police respo
... [therefore] any civil claim th@plaintiff] was not the provocateueressary fails as a result of t
jury verdict.”).

Moreover, the Ninth Circuit has considered this very issue in another case fil

Hackworth. InHackworth v. Rangel482 Fed.Appx. 299 (2012), the Ninth Circuit vacated

on
nse

ne

ed by
the

district court’'s summary judgment against Hackworth, noting that “success on the marits of

Hackworth’s excessive force claim does not necédgsmply the invalidity of his rule-violation
conviction.”

While Defendants argue that a favorablenglfor Plaintiff on his excessive force clai
would necessarily invalidate the RVR finding agaiisintiff for attempted battery, the Court fin
no basis in the law to support such a concludiothe present action, Plaintiff does not challer

his conviction for attempted battery on a peace officer, nor does he challenge his loss of gg

Plaintiff citesMcCoy v. Stratton et al2012 WL 3204197 (E.D. Cal. Aug. 3, 2012), which cites a numi
of cases finding a plaintiff’'s excessive force claim isietkbarred based on the plaintiff's conviction for
attempted battery on a peace officer or willfully resistingeace officer, because a ruling in plaintiff's favor woul
not necessarily negate the plaintiff's disciplinary conviction. The Court will not reiterate all of the cases cited
McCoyhere, but notes that it does find the cases relevdiaiotiff’s argument that his Eight Amendment claim i
not Heckbarred. Plaintiff cites several additional cases in his response, all of which support his argument th3
excessive force claim should not be barredHbgk See Doc. 95 at 5.
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credits. Plaintiff asserts claims for First Amendiretaliation and excessive force, and as Plaintiff

notes in his response, the actions underlyingetistms could have occurred prior to, during,

after Plaintiff's attempted battery. Even if the Qauites in favor of Plaitiff on both of Plaintiff’'s

claims, such a ruling would not require a negatiocaoélement of the offese of attempted battery.

Defendants further argue that Pi#if’s case is different frorother cases in which the courts

found 8§ 1983 claims were néteckbarred, because in those cases the plaintiffs admitte

conduct resulting in their conviction, whereas Hackworth denies he attempted to spit at De

or

] the

fendant

Torres. The Court finds this argument both incoraact irrelevant. There are in fact cases in which

the courts have found plaintiffs’ 8 1983 claims are not barrelddnk and where the plaintiff$

denied the conduct resulting in their convictiee, e.gEl-Shaddai v. Wheelg2011 WL 1332044
(E.D. Cal. April 5, 2011)Meadows v. Porte2009 WL 3233902 (E.D. Cal. Oct. 2, 200S)mpson
v. Thomas2009 WL 1327147 (E.D. Cal. Md 2, 2009)(plaintiff claimed he only battered defend

ant

in self-defense)Gipbsin v. Kernan2011 WL 533701 (E.D. Cal. Feb. 11, 2011)(same). More

importantly, whether or not Hackworth admits hi2 apDefendant Torres is irrelevant to the iss

in this case. Again, Hackworttoes not contest the RVR findiagainst him or his loss of good-

time credits. This suit is not about whether orti@tkworth admits or denies the attempted batt
As noted above, a favorable ruling on Plaintitflaims for excessive force and First Amendm
retaliation would not invalidate Plaintiff’'s corotion for attempted battery, because a favora
ruling would not negate any of the essential elémehthe crime. Thus, whether or not Plaint
admits the attempted battery has no bearing on this case.

C. Conclusion

Based on the foregoing analysis of the facissaate and relevant case law, the Court fi
that Plaintiff's claims under § 1983 are not barredHagk or Edwardsbecause a judgment fq
plaintiff on either of his claims would not nesarily imply the invalidity of his disciplinan
conviction for attempted battery.

V. Conclusion

ITISHEREBY ORDERED Defendants’ Motion for Judgmean the Pleadings (Doc. 8%

is denied.
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ITISFURTHER ORDERED because the Court finds Defentiahave waived the defen
of failure to exhaust administrative remedies, Defendants may not raise it at trial, ng
Defendants introduce evidence regarding whethentifdiled grievances related to his First
Eighth Amendment claims for impeachment or credibility purposes.

IT ISFURTHER ORDERED because the Court finds Plaifis claims are not barred b
Heckor Edwards Defendants may not raise this issue at trial.

DATED this 229 day of July, 2013.

h —

5 Raner C. Collins
United States District Judge
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