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IN THE UNITED STATES DISTRICT COURT FOR THE

EASTERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,    )
)

Plaintiff, )
)

v. )
)

CHARLES WAYNE UPTERGROVE, )
et al., )

)
Defendants )

____________________________________)

NO. 1: 06-CV-01630-AWI-GSA

AMENDED MEMORANDUM
OPINION AND ORDER GRANTING
PLAINTIFF’S MOTION TO VACATE

[Document # 157]

BACKGROUND

On November 14, 2006, Plaintiff United States of America filed a complaint to reduce

federal tax assessments to judgments and foreclose on property. 

On October 31, 2007, Defendants filed a motion to dismiss the complaint for lack of

legislative jurisdiction.  On December 6, 2007, the court denied Defendants’ motion to dismiss,

and the court found that United States v. Butler, 297 U.S. 1 (1936) allows taxation by the federal

government.  The court further found it had jurisdiction over this action pursuant to 28 U.S.C. §

1340, which allows jurisdiction over any civil action arising under any Act of Congress

providing for internal revenue, and 28 U.S.C. § 1345, which allows for jurisdiction over suits

commenced by the United States.

On February 1, 2008, the United States filed a motion for discovery sanctions based on

Defendants’ failure to appear at their scheduled January 10, 2008 depositions.  The Magistrate
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Judge determined that Defendants’ conduct in this matter warranted sanctions and struck

Defendants’ answer as a sanction.   The Magistrate Judge pointed to “an extensive history

regarding the Defendants’ failure to comply with the discovery process, as well as this court’s

orders . . .” in this matter.  The Magistrate Judge recounted numerous failures by Defendants to

appear at hearings, appear scheduling conferences and depositions ordered by the court, respond

to timely filed written discovery requests, and accept mail from the United States or the court.

On April 9, 2008, the United States filed a motion for default judgment against

Defendants.  On August 13, 2008, the Magistrate Judge entered Findings and Recommendations

that recommended the United States’s motion for default judgment be granted.  On September

24, 2008, the court adopted the Findings and Recommendations and granted the United States’s

motion for default judgment.  The court ordered as follows:

1.  Defendant Charles W. Uptergrove is indebted to the United States for
unpaid assessed balances of federal taxes for the periods ending March 31, 1988,
through and including June 30, 1989, plus interest and statutory additions
accruing after the dates of assessment pursuant to 26 U.S.C. §§ 6601, 6621 and
6622, and 27 U.S.C. § 1961(c) until paid.  Defendant Charles W. Uptergrove is
also indebted to the United States for unpaid sanctions entered by the court on
February 1, 2008 and March 10, 2008.  On September 23, 2008, the court entered
judgment in favor of the United States and against Defendant Charles W.
Uptergrove for his federal tax liabilities for the periods ending March 31, 1988,
through and including June 30, 1989, calculated through March 31, 2008, in the
amount of $385,879.94, plus such additional statutory additions, including
interest, as continue to accrue until paid in full, and for his unpaid, court imposed
sanctions in the amount of $1,597.81, and in the amount of $308.56.  

2.   Defendant Martha G. F. Uptergrove is indebted to the United States for
unpaid assessed balances of federal taxes for the periods ending March 31, 2001,
through and including March 31, 2002, plus interest and statutory additions
accruing after the dates of assessment pursuant to 26 U.S.C. §§ 6601, 6621 and
6622, and 28 U.S.C. § 1961(c) until paid.  Defendant Martha G. F. Uptergrove is
also indebted to the United States for unpaid sanctions entered by the court on
February 1, 2008 and March 10, 2008.  On September 23, 2008, the court entered
judgment in favor of the United States and against Defendant Martha G. F.
Uptergrove for her federal tax liabilities for the periods ending March 31, 2001,
through and including March 31, 2002, calculated through March 31, 2008, in the
amount of $227,716.49, plus such additional statutory additions, including
interest, as continue to accrue until paid in full, and for her unpaid court imposed
sanctions in the amount of $1,597.81, and in the amount of $308.56.

3.   The Subject Property upon which foreclosure is sought is as follows:
           The real property located at 26662 Road 23, Chowchilla, California, 93613,

legally described as follows:
Real property in the unincorporated area of the County of MADERA, 
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State of California, described as follows:

THE NORTH ¾ OF THE NORTH ½ OF THE
SOUTHEAST ¼ OF THE NORTHEAST¼ OF SECTION
20, TOWNSHIP 9 SOUTH, RANGE 17 EAST, MOUNT
DIABLO BASE AND MERIDIAN, ACCORDING TO
THE OFFICIAL PLAT THEREOF.  APN: 030-120-013.

4. On March 19, 1996, a duly authorized delegate of the Secretary of
Treasury made assessments for a Trust Fund Recovery Penalty against defendant
Charles W. Uptergrove for the tax for the periods ending March 31, 1988, through
and including June 30, 1989.

5.         The United States has valid and subsisting tax liens on all property
and rights to property of Defendant Charles W. Uptergrove, including the Subject
Property, arising from the above-described assessments, which tax liens are
effective as of the dates of those assessments.

6.         26 U.S.C. § 7403 entitles the United States to enforce its liens
against the Subject Property in order to apply the proceeds towards the tax
liabilities of Defendant Charles W. Uptergrove.

7.         On October 21, 2002, a duly authorized delegate of the Secretary
of Treasury made assessments for unpaid federal employer’s quarterly payroll
(Form 941) taxes against Defendant Martha G. F. Uptergrove for the tax periods
ending March 31, 2001, through and including December 31, 2001.

8.        On October 28, 2002, a duly authorized delegate of the Secretary of
Treasury made assessments for unpaid federal employer’s annual unemployment
(Form 940) taxes against Defendant Martha G. F. Uptergrove for the tax period
ending December 31, 2001.

9.         On September 13, 2004, a duly authorized delegate of the Secretary
of Treasury made assessments for a failure to file penalty under 26 U.S.C. § 6721
against Defendant Martha G. F. Uptergrove for the tax period ending December
31, 2001.

10.       On October 14, 2002, a duly authorized delegate of the Secretary
of Treasury made assessments for unpaid federal employer’s quarterly payroll
(Form 941) taxes against Defendant Martha G. F. Uptergrove for the tax period
ending March 31, 2002.

11.       The United States has valid and subsisting tax liens on all property
and rights to property of Defendant Martha G. F. Uptergrove, including the
Subject Property, arising from the above-described assessments, which tax liens
are effective as of the dates of those assessments.

12.      26 U.S.C. § 7403 entitles the United States to enforce its liens
against the Subject Property in order to apply the proceeds towards the tax
liabilities of Defendant Martha G. F. Uptergrove.

13.      The United States’ liens against the Subject Property are hereby
foreclosed.

14.      The United States Marshal for the Eastern District of California, his
or her representative, or an Internal Revenue Service Property Appraisal and
Liquidation Specialist (“PALS”), is authorized and directed under 28 U.S.C. §§
2001 and 2002 to offer for public sale and to sell the Subject Property.  The
United States may choose either the United States Marshal or a PALS to carry out
the sale of the Subject Property under this Order and shall make the arrangements
for any sale as set forth in this Order.

15.       The Marshal, his or her representative, or a PALS representative is
authorized to have free access to the Subject Property and to take all actions
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necessary to preserve the Subject Property, including, but not limited to, retaining
locksmiths or other persons to change or install locks or other security devices on
any part of the Subject Property, until the Subject Property is delivered to the
ultimate purchasers.

16.        The terms and conditions of the sale of the Subject Property (or
any of them) are as follows:

a. The sale of the Subject Property shall be free and clear of the
interests of all parties to this lawsuit;

b. The sale of the Subject Property shall be subject to building lines,
if established, all laws, ordinances, and governmental regulations
(including building and zoning ordinances) affecting the Subject
Property, and easements and restrictions of record, if any;

c. The sale of the Subject Property shall be held at the courthouse of
the county or city in which the Subject Property is located, on the
premises of the Subject Property, or at any other place in
accordance with the provisions of 28 U.S.C. 2001 and 2002;

d. The date and time for the sale of the Subject Property is to be
announced by the United States Marshal, his or her representative,
or a PALS;

e. Notice of the sale of the Subject Property shall be published once a
week for at least four consecutive weeks before the sale in at least
one newspaper regularly issued and of general circulation in the
county in which the Subject Property is located, and, at the
discretion of the Marshal, his or her representative, or a PALS, by
any other notice deemed appropriate.  Each notice shall contain a
description of the Subject Property for sale and shall contain the
terms and conditions of sale in this order of sale;

f. Minimum bids will be set by the Internal Revenue Service.  If the
minimum bid is not met or exceeded, the Marshal, his or her
representative, or a PALS may, without further permission of this
Court, and under the terms and conditions of this order of sale,
hold a new public sale, if necessary, and reduce the minimum bid
or sell to second highest bidder;

g. The successful bidder shall be required to deposit at the time of the
sale with the Marshal, his or her representative, or a PALS, a
minimum of ten percent of the bid, with the deposit to be made by
certified or cashier’s check payable to the United States District
Court for the Eastern District of California;

h. Before being permitted to bid at the sale of the Subject Property,
bidders shall display to the Marshal, his or her representative, or a
PALS, proof that they are able to comply with this requirement. 
No bids will be received from any person who has not presented
proof that, if they are the successful bidders, they can make the
deposit required by this Order;

i. The balance of the purchase price for the Subject Property is to be
paid to the United States Marshal or a PALS (whichever is
conducting the sale) within 20 days after the date the bid is
accepted, by a certified or cashier’s check payable to the United
States District Court for the Eastern District of California.  If a
bidder fails to fulfill this requirement, the deposit shall be forfeited
and shall be applied to cover the expenses of the sale, including
commissions due under 28 U.S.C. § 1921 (c), with any amount
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remaining to be distributed in accordance with numbered
paragraph 19, below.  The Subject Property shall be again offered
for sale under the terms and conditions of this Order;

j. The sale of the Subject Property shall be subject to confirmation by this
Court.  The Marshal or a PALS shall file a report of sale with the Court,
together with a proposed order of confirmation of sale and proposed deed,
within 20 days from the date of receipt of the balance of the purchase price
for the Subject Property;

k. On confirmation of the sale of the Subject Property, the Internal Revenue
Service shall execute and deliver a deed of judicial sale conveying the
Subject Property sold to purchaser;

l. On confirmation of the sale of the Subject Property, all interests in, liens
against, or claims to, the Subject Property that are held or asserted by any
party to this action are discharged and extinguished;

m. The sale of the Subject Property is ordered pursuant to 28 U.S.C. § 2001,
and is made without rights of redemption.

17.       Until the Subject Property is sold, Defendants Charles W.
Uptergrove and Martha G. F. Uptergrove shall take all reasonable steps necessary
to preserve the Subject Property (including all buildings, improvements, fixtures
and appurtenances on the Subject Property) in its current condition including,
without limitation, maintaining a fire and casualty insurance policy on the Subject
Property.  They shall neither commit waste against the Subject Property nor cause
or permit anyone else to do so.  They shall neither do anything that tends to reduce
the value or marketability of the Subject Property nor cause or permit anyone else
to do so.  They shall not record any instruments, publish any notice, or take any
other action (such as running newspaper advertisements or posting signs) that may
directly or indirectly tend to adversely affect the value of the Subject Property or
that may tend to deter or discourage potential bidders from participating in the
public auctions, nor shall they cause or permit anyone else to do so.

18.       All persons occupying the Subject Property shall leave and vacate
the Subject Property permanently within 60 days of the service of a copy of this
Order on any such persons, each taking with them his or her personal property
(but leaving all improvements, buildings, fixtures, and appurtenances to the
Properties).  If any person fails or refuses to leave and vacate the Subject Property
by the time specified in this Order, the United States Marshal’s Office, alone, is
authorized to take whatever action it deems appropriate to remove such person
from the premises, whether or not the sale of such Subject Property is being
conducted by a PALS.  If any person fails or refuses to remove his or her personal
property from the Subject Property by the time specified herein, the personal
property remaining on the Subject Property thereafter is deemed forfeited and
abandoned, and the United States Marshal’s Office is authorized to remove it and
to dispose of it in any manner it deems appropriate, including sale, in which case
the proceeds of the sale are to be applied first to the expenses of the sale and the
balance to be paid into the Court for further distribution.

19.       The proceeds arising from the sale are to be paid to the Clerk of
this Court and applied as far as they shall be sufficient to the following items, in
the order specified:

a. To the United States Marshal or the PALS (whichever conducted
the sale as arranged by the United States) for the costs of the sale;

b. Then to all taxes unpaid and matured that are owed (to county,
borough or school district) for real property taxes on the Subject
Property);  
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c. Then to Home Eq Servicing Corp. to the extent of Home Eq’s
secured lien, including principal and interest in an amount
according to proof at that time;

d. Then to the United States and the State of California Employment
Development Department equally to the extent of their respective
liens including principal and interest in an amount according to
proof at that time;

e. Then to Copeland Lumber Company to the extent of its liens,
including principal, interests to the date of distribution, and
reasonable attorney’s fees pursuant to 26 U.S.C. § 6323(e), in an
amount according to proof at that time.

On October 16, 2008 and December 29, 2008, Defendants filed motions to set aside the

court’s final order and judgment.  The court denied Defendants’ motions.  The court found that it

could not consider Defendants’ new arguments and evidence in a post judgment motion because

this evidence and these arguments had not been presented earlier.

On November 20, 2008, Defendants filed a notice of appeal.  On September 21, 2009, the

Ninth Circuit dismissed the appeal for failure to file an opening brief on appeal.

On September 23, 2009, Plaintiff filed a motion for an order to vacate the property.   The

United States seeks an order from the court ordering that Defendants and all parties acting in

concert with them or residing at the property vacate and depart by12:00 o’clock noon on

December 1, 2009.

On November 2, 2009, the court held a hearing on Plaintiff’s motion to vacate the

property.    Counsel for Plaintiff appeared.   Neither Defendants nor any representative appeared

on behalf of Defendants.

LEGAL STANDARD

Title 26 U.S.C. § 7402(a) provides that:

The district courts of the United States at the instance of the United States shall
have such jurisdiction to make and issue in civil actions, writs and orders of
injunction, and of ne exeat republica, orders appointing receivers, and such other
orders and processes, and to render such judgments and decrees as may be
necessary or appropriate for the enforcement of the internal revenue laws. The
remedies hereby provided are in addition to and not exclusive of any and all other
remedies of the United States in such courts or otherwise to enforce such laws.

“There is no doubt the district court has jurisdiction in a civil action to render any judgment
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necessary to enforce the internal revenue laws.”   Miller & Miller Auctioneers, Inc. v. G. W.

Murphy Industries, Inc., 472 F.2d 893, 895 (9  Cir. 1973).  For example, in United States v.th

Verni,  2005 WL 4069748 (E.D.Cal. 2005), the United States filed an action to reduce to

judgment an outstanding federal tax liability and to foreclose on federal tax liens against the

defendant’s residential property.  Id. at *1.   The court authorized the IRS, with or without the

assistance of the United States Marshal, to take all actions reasonably necessary to evict any

person occupying the property or refusing to leave the property within thirty days after entry of

the final judgment and order of judicial sale.   Id. at *2.   In Matter of Gerwig, 461 F.Supp. 449

(C.D.Cal.  1978), the district court entered an order authorizing IRS agents entry into a taxpayer’s

premises to seize property in satisfaction of unpaid federal taxes pursuant to 26 U.S.C. § 7402(a). 

 See Matter of Gerwig, 461 F.Supp. at 450.  In United States v. McNulty, 446 F.Supp. 90

(C.D.Cal. 1978), the defendant had won a sweepstakes and deposited most of his winnings in

secret bank account on Island of Jersey.   The United States prevailed in subsequent civil action

for collection of taxes and the district court ordered the defendant to repatriate his assets from

Island of Jersey pursuant to 26 U.S.C. §7402(a).   See McNulty, 446 F.Supp. at 91-92.   These

cases show the district court’s broad authority to issue orders to enforce judgments based on

internal revenue laws.

DISCUSSION

In this action, the court’s final order directed sale of Defendants’ property in satisfaction

of unpaid federal taxes.   This court has denied Defendants’ motions for reconsideration.   The

Ninth Circuit has dismissed Defendants’ appeal.   Defendants can take no further reasonable

action to further litigate this action. The United States has provided evidence that Defendants

continue to occupy the property.  Based on the broad powers given by Section7402(a), the court

may order the United States Marshal to remove Defendants and any other persons from the

property.    Thus, the court will grant the United State’s motion and order Defendants and anyone

residing in the property to depart on or before 12:00 o’clock noon on December 1, 2009 and
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authorize the United States Marshal to enforce this order.

ORDER

Accordingly, the United States’ motion for an order to vacate is GRANTED.   The order

to vacate accompanies this order.

IT IS SO ORDERED.

Dated:      November 17, 2009                         /s/ Anthony W. Ishii                     
0m8i78 CHIEF UNITED STATES DISTRICT JUDGE


