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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA
FRESNO DIVISION

John James I, No. CV 07-880-TUC-RCC
Plaintiff, ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT
VS.
A.K. Scribner, et al.,

Defendants.

Pending before the Court is Defendant’s Motion for Summary Judgment.
reviewing the parties briefings, exhibits, and relevant case law, the Court will
Defendant’s Motion.

STANDARD OF REVIEW

Summary judgment is appropriate when it is demonstrated that there exists no ¢
dispute as to any material fact, and that the moving party is entitled to judgment as &
of law. Fed.R.Civ.P. 56(a). Under summary judgment practice, the moving party
always bears the initial responsibility of informing the district court of the basis f
motion, and identifying those portions of “the pleadings, depositions, answg
interrogatories, and admissions on file, together with the affidavits, if any,” which it be

demonstrate the absence of a genuine issue of materiaClalcitex Corp. v. Catretd 77
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U.S. 317, 323, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). “[W]here the nonmoving party wil
bear the burden of proof at trial on apmhsitive issue, a summary judgment motion may
properly be made in reliance solely on the ‘pleadings, depositions, answers to interrogatoric
and admissions on file.'ld. at 324. Indeed, summary judgment should be entered, |after
adequate time for discovery and upon motion, against a party who fails to make a showi
sufficient to establish the existence of an element essential to that party's case, and ¢n wk
that party will bear the burden of proof at tril. at 322. “[A] complete failure of proof
concerning an essential element of the nonmoving party's case necessarily renders|all ot
facts immaterial.1d. In such a circumstance, summary judgment should be granted, “sp lon
as whatever is before the district court dastrates that the standard for entry of summary
judgment, as set forth in Rule 56(c), is satisfied."at 323.
If the moving party meets its initial responsibility, the burden then shifts t¢ the

St.

opposing party to establish that a genuine despstto any material fact actually does ex
Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586, 106 S.Ct. 1348,|89
L.Ed.2d 538 (1986).
In attempting to establish the existence of this factual dispute, the opposing pafty me
not rely upon the denials of its pleadings, but is required to tender evidence of specific fac
in the form of affidavits, and/or admissible discovery material, in support of its contentior
that the dispute exists. Fed.R.Civ.P. 56tsushita475 U.S. at 586 n. 11. The opposing
party must demonstrate that the fact in contention is material, i.e., a fact that might affect ti
outcome of the suit under the governing lawgderson v. Liberty Lobby, Inel77 U.S. 242
248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (198@)ifty Oil Co. v. Bank of Am. Nat'l Trust &
Sav. Ass'n322 F.3d 1039, 1046 (9th Cir.2004),W. Elec. Serv., Inc. v. Pacific Eldc.
Contractors Ass'm809 F.2d 626, 630 (9th Cir.1987), and that the dispute is genuine, i.e., th
evidence is such that a reasonable junyl@ return a verdict for the nonmoving pattgng
v. County of Los Angelge442 F.3d 1178, 1185 (9th Cir.200@)pol v. Tandem Computers
Inc., 818 F.2d 1433, 1436 (9th Cir.1987).

In the endeavor to establish the existarfeefactual dispute, the opposing party n¢ed
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not establish a material issue of fact conclusivelis favor. It is sufficient that “the claime)
factual dispute be shown to require a juryualge to resolve the parties' differing versic
of the truth at trial."T.W. Elec. Sery809 F.2d at 631. Thus, the “purpose of summ
judgment is to ‘pierce the pleadings and to assess the proof in order to see whethel
a genuine need for trial.’Matsushita475 U .S. at 587 (quoting former Rule 56(e) advis
committee's note on 1963 amendments).

In resolving a motion for summary judgment, the court examines the plea
depositions, answers to interrogatories, and admissions on file, together with the aff
if any. Fed.R.Civ.P. 56(c). The evidence of the opposing party is to be bekexdtson
477 U.S. at 255, and all reasonable inferences that may be drawn from the facts place
the court must be drawn in favor of the opposing pMgtsushita 475 U.S. at 587c(ting
United States v. Diebold, In69 U.S. 654, 655, 82 S.Ct. 993, 8 L.Ed.2d 176 (1962)
curiam)). Nevertheless, inferences are not draut of the air, and it is the opposing part
obligation to produce a factual predicate from which an inference may be @Revards
v. Nielsen Freight Line$02 F.Supp. 1224, 1244-45 (E.D.Cal.198%)d, 810 F.2d 898
902 (9th Cir.1987).

Finally, to demonstrate a genuine dispute, the opposing party “must do mor
simply show that there is some metaphysical doubt as to the material facts....Wnh

record taken as a whole could not leadi@nal trier of fact to find for the nonmoving part

there is no ‘genuine issue for trial. Matsushita 475 U.S. at 586—-87 (citations omitted).

UNDISPUTED FACTS

At all times relevant to this action, Plaintiff John James was a state prisoner

custody of the California Department of Cotrens and Rehabilitation (CDCR) at California

State Prison, Corcoran (CSP-COR).

On June 20, 2005 the following CSP-COR employees were on duty during s
watch: Correctional Officer Athey (control booth officer of bldg. 3C-01); Correcti
Officer Barron (floor officer of bldg. 3C-01); Correctional Officer Edmonds (floor offi
of bldg. 3C-01); Correctional Officer Valdez (facility 3C search and escort); Correc
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Officer Swaim (floor office of bldg. 3C-01); Sergeant Correia (facility 3C serge
Lieutenant Melo (facility 3C lieutenant); Medical Technical Assistant (MTA) Hernalt
(facility 3C MTA); Resident Nurse (RN) Melendez (facility 3C RN); Sergeant Gal
(facility 3C sergeant).

On Monday, June 20, 2005, at approximately 9:45 AM, in Building 3C-0
Corcoran Prison, Officer Athey released James from his cell so he could report to
work exchange to be escorted to the Acute Care Hospital for scheduled medical tre
James was on his way to a physical therapy appointment for his shoulder, which he &
approximately twice per week. Officer Athey knew James was on his way to a m
appointment.

After James exited his cell, Athey observed James was not in compliance with
grooming standards. Athey believed James’ hair clearly and conspicuously violated
grooming standards. On June 20, 2005, 88@D62 of Title 15 of the California Code

Regulations stated: “An inmate’s hair shalldean, neatly styled, and groomed . . . wk
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[he] is away from the immediate area of [his] quarters . . . [and] [a] male inmate’s hair sha

not be longer than three inches and shall not extend over the eyebrows or below th
the shirt collar while standing upright.”

Athey stopped James and informed him that he needed to remove his braids to
with grooming standards. James refused atitbaipoint Athey ordered James to returr
his cell until she could contact a supervisor to resolve the situation. James refused
order to return to his cell. Athey then argld James to return to his cell for a second t
and James again refused. Athey then requested the assistance of Officer's Edmg
Barron, who were the floor officers in the area at the time. Edmonds and Barron appi
James and ordered him to return to his cell, which he refused. Edmonds ordered J
return to his cell three more times, and James refused all three times. Prior to this i

Edmonds knew that James had previously received a rules violation report for violer
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disobedience stemming from a physical altercation with his cellmate. James had be

sprayed with pepper spray during this incident.
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After James’ last refusal of the Officers’ orders, he made a movement that Ed
interpreted as combative. Edmonds then dispensed a single two second burst from

issued OC Pepper Spray into James’ face. After Edmonds sprayed James, Athey

her personal alarm and advised staff of the situation by way of the institutional radig

The spray temporarily blinded James and caing® to move in such a way that t
officers were convinced that the spraydlshocked and disoriented him. James did
comply with Edmond’s request that he go down to the ground, so Edmonds put bottf
on James’ shirt and pulled James down to a prone position to gain control of him.
claims Edmonds slammed his head into the ground multiple times. Edmonds then
James to put his hands behind his back and grabbed his right hand and held it be
back. Barron grabbed James’ left hand to BEglponds gain control over James. This \
the only physical contact Barron had with James. Edmonds then put mechanical re
on James’ hands. At this time, James was approximately 25 yards away from his G

Officers Swaim and Valdez and Sergeants Correia and Galaviz responded to 4
alarm. Edwards informed the responding officers that James had attempted to as
officer. The responding officers knew James had been sprayed with pepper spray
of the strong smell of pepper spray in the air. The Officers involved in James’ peppe
decontamination understood the procedure to be: (1) remove the inmate frg
contaminated area; (2) provide the inmate with decontamination with either air or wa
take the inmate to the medical clinic for adwal evaluations and treatment of any poten
injuries; and (4) provide the inmate additional decontamination if necessary. Accor(
the CSP-COR Procedure Manual, “[i]f Oleoresin Capsicum [pepper spray] is used on
inmate, the inmate needs to the decontaminated. Fresh air and/or running W

recommended prior to rehousing the contaminated inmate. The inmate shall be

monc
his s
s0uUN!
.
ne
not

1 han
Jam
brder
hind
vas
strai
ell.
A\they
sault
pecal
I spr
m tf
er; (¢
tial
ling t
a SH
ater

offer

access to fresh water, unless alternate means of decontamination is ordered by a physic

Once sprayed and restrained the inmate wiltdmoved from the area of exposure. 1
inmate will be evaluated by the on-site Medical Technical Assistant.”

Officers Swaim and Valdez relieved Barron and Edmonds of custody over J
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Sergeant Correia ordered Swaim and Valdez to take James to the 3C medical clinic fol

medical evaluation. Swaim and Valdez took James outside of the building to get him aws

from the lingering pepper spray, and to take tarthe 3C medical clinic, as ordered by Sgt.

Correia. Swaim was familiar with the decontamination instructions on his cannister

of O

Pepper Spray. Those instructions said to first remove the sprayed inmate from tt

contaminated area, then provide the innaat®r water decontamination. Swaim belieed

it was better to remove James from the contaminated area by taking him outside the
because there was a lingering residue of pegipay in the building and the exit was near

When Swaim and Valdez took James outside, 3dragan to complain that his eyes w

puildi

py.
Bre

burning and he needed medical attention. James remained outside decontaminating w

fresh air anywhere from five to thirty minutes.

After allowing him to decontaminate with air, Swaim and Valdez then escorted Jame

to the 3C medica building for a medical evaluation. Swaim does not remember Jarnies e\

saying he had front-cuff chrono. However, if James had told him, Swaim stated he

woul

not have acted differently because Swaim believed that James had just assaulted gn offi

and he would not have risked removing his handcuffs or cuffing him in the front withgut ar

order from a doctor or superior officer to do so.

When they arrived at the 3C medical building, Swaim and Valdez placed Jam
holding cell to wait for medical personnel to evaluate and potentially treat him.
Hernandez was in the medical clinic at theetimSeveral prisoners were already in
medical clinic waiting for medical treatment before James got there. At some point
he was in the holding cell in the clinic, James complained that his eye was burning
wanted water decontamination.

Swaim and Valdez removed James from the holding cell and escorted him

building 3C02 showers for water decontamination. When they arrived at the Building

Fs in
MTA
the
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and |

to th
3C0

showers, Swaim and Valdez put James in the shower and turned on the water for hi

According to James, it had been approximately thirty minutes since Edmonds had {

him. After two to five minutes, one of the officers removed James’ handcuffs so he
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decontaminate more easily.

After approximately four to ten minutes, James became hysterical and yelled
was blind and that the officers had maimea.hHe told Swaim and Valdez that he wol
sue them. He looked at Swaim’s nametag and spelled his name out, letter for letter
was standing approximately thirty feet away from James at the time. James then Ig
Valdez’'s nametag and spelled out his name, letter for letter. Valdez was st
approximately ten to fifteen feet away from James at the time.

Swaim and Valdez ordered James to cuff up, or submit to handcuffs and €
shower. James refused to comply. Instbadjemanded that the officers bring a sergg
and an MTA to the showers. The officers requested medical assistance from S
Correia and the 3C medical clinic. Sergeant Correia and MTA Hernandez responde
3C02 shower. For at least fifteen minutes, Sergeant Correia attempted to persuade
cuff up and exit the shower. James refused Correia’s orders. James complained

Hernandez that he could not see, and she advised him to put his face in thq
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continuously for four to five minutes. Jamestends that his actions were justified because

the officers were refusing to give him the medical treatment he demanded.

One of the officers requested additional assistance and Sergeant Galaviz res
to the 3C02 shower. James complained to athat his head was injured. Sgt. Gala
successfully persuaded James to cuff up and exit the shower. James has been in th
for more than thirty minutes. After James exited the shower, Officers Swaim and \
escorted him to the holding cell in the progratfice and provided him with a clean chan
of clothing.

Atapproximately 11:00 AM, MTA Hernandez evaluated James in the program g
Based on the evaluation, she filled out a 7219 injury form documenting James’ con
She noted the time she performed the evaloan the form. Hernandez observed Jaf
from outside his holding cell while performing the evaluation, and she was no mor
three feet away from James when she evailata. She noted on the 7219 form that Ja

had been exposed to pepper spray, that he had been decontaminated, and that |

-7 -

sponc
iz
e she

/alde
ge

pffice.
ditior
nes
e tha
mes

e ha




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

injuries. James claims Hernandez falsified the medical report and failed to document h

visible injuries.

At approximately 1:20 PM that afternoon, Sgt. Galaviz conducted a video inte
with James regarding the incident. During thisrview, James requested a pencil and p{
so he could file a grievance against the ofBogho he felt had violated his rights that d

At approximately 1:00 AM on June 21, 2005, James received additional m
treatment on his eye.

James did file a grievance, dated Junel5, 2005, against Barron, Edmonds, anc
other officers concerning events that took place on June 14, 2005. However, Athey’
was not included in the grievance. Athegs not at work on Tuesday, June 14, 2005.

or before June 20, 2005, Janaéd not say anything to any of the defendants in this
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hper
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indicating that he had filed a grievance ageinem. None of the Defendants said anything

to James indicating that they knew he had filed a grievance against any of them.

By June 20, 2005, James had filed approximately one hundred and forty jnmat

appeals. After June 20, 2005, he filed apprately two hundred inmate appeals, threg
four of which were related to the eventslahe 20th. Before June 20th, officer had pef
sprayed James at least three times. They sprayed him once in 2000, once in 2003
of 2005, and in 2008.

Dr. Ighinosa, Medical Director and Pleasant Valley State Prison, reviewed J
medical records and provided a declaration in connection with this suit. According
Ighinosa, the officers provided James with medically sufficient decontamination follg

his exposure to pepper spray on June 20, 2005. Dr. Igbinosa opined that providing ai

Xols
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AMmes
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decontamination with air or water immediately after removing him from the contaminatec

area is a medically appropriate course of treatment. If the inmate continues to feel g
discomfort after receiving opesir decontamination, it is medically appropriate for
officers to provide him with wiar decontamination as well, if practicable to do so.
Ighinosa also stated that a thirty minute delay in providing an inmate water decontan

does not expose the inmate to an increased risk of injury, especially after he had alrea

-8-

ain a
the
Dr.
inatic

dy b




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

provided air decontamination.

DISCUSSION

A. Eighth Amendment Excessive Force Claim Against Officers Barron and
Edmonds

The unnecessary and wanton infliction of pain violates the Cruel and Un

Punishments Clause of the Eighth AmendmElnidson v. McMillian 503 U.S. 1, 5, 112

S.Ct. 995, 117 L.Ed.2d 156 (1992) (citations omitted). When a prison security mea
undertaken in response to an incident, the question of whether the measure taken
unnecessary and wanton pain and suffering depends on “whether force was applied i
faith effort to maintain or restore discipline or maliciously and sadistically for the
purpose of causing harmld. at 6.

The infliction of pain in the course of a prison security measure “does not amg

cruel and unusual punishment simply becauseytapgear in retrospect that the degreé

force authorized or applied was unreasonable, and hence unnecas#atiey v. Albers
475 U.S. 312, 319, 106 S.Ct. 1078, 89 L.Ed.2d 251 (1886)also Hudsqgmb03 U.S. at 1
Prison administrators “should be accorded wide-ranging deference in the adopti
execution of policies and practices that in their judgment are needed to preserve
order and discipline and to maintain institutional securliytitley, 475 U.S. at 321-32
(quoting Bell v. Wolfisn441 U.S. 520, 547, 99 S.Ct. 1861, 60 L.Ed.2d 447 (1970)).
Moreover, not “every malevolent touch by a prison guard gives rise to a federa
of action,” Hudson 503 U.S. at 9. “The Eighth Amendment's prohibition of cruel
unusual punishments necessarily excludes from constitutional recognition de minim
of physical force, provided that the use of force is not of a sort ‘repugnant to the cons
of mankind.’ ”1d. at 9-10 (internal quotations marks and citations omitted). Althoug
minimis uses of force do not violate the Constitution, the malicious and sadistic use ¢
to caused harm always violates the Eighth Amendnhgnisee also Oliver v. Kelle289
F.3d 623, 628 (9th Cir.2002) (Eighth Amendment excessive force standard exam

minimis uses of force, not de minimis injuries)).
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Factors such as the need for the application of force, the relationship between t
and amount of force that was used, and thiendof injury inficted are relevant to th
ultimate determination as to whether force used by prison personnel was excessiv
these factors, inferences may be drawn as to whether the use of force could plausi
been thought necessary, or instead evinced such wantonness with respect to the uli
infliction of harm as is tantamount to a knowing willingness that it occur. “Equally relq
are such factors as the extent of the threthdesafety of staff and inmates, as reason
perceived by the responsible officials on the basis of facts known to them, and any,
made to temper the severity of a forceful respona#nitley, 475 U.S. at 321.

The evidence before the Court, construed in the light most favorable to Plaintif
to raise a genuine issue of material fact with respect to his Eighth Amendment ex
force claim against Officers Barron and Edmonétere, James has failed to present
evidence at all to support an excessive force claim against Officer Barron. Officer B:
only physical interaction with James occurred when he assisted Officer Edmond
putting James’ hands behind his back in order to put restraints on him. James m
allegations nor presents any evidence that Office Barron committed any acts beyond
would support a jury verdict in this favor. Ascussed below, James also fails to rais
triable issue of material fact to support Gxcessive force claim against Officer Edmon

therefore, summary judgment for Defendants on this claim is appropriate.
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Here, James alleges that Officer Edmonds used excessive force against him wh

spraying him with pepper spray and then forcing him to the ground. Plaintiff doe
dispute the facts surrounding the precipitating event—that although Officer Edmonds ¢
Plaintiff to return to his cell four times, &htiff failed to comply. In addition, Office
Edmonds was aware of the undisputed fact that Plaintiff had previously received

violation report for violence and disobedience stemming from a physical altercation w
cellmate. In this context, Officer Edmonds reasonably perceived Plaintiff's actig
threatening, and it was not unreasonable for higptay Plaintiff with pepper spray. It wi

equally reasonable for Officer Edmonds to force Plaintiff to the ground immed
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following the infliction of pepper spray as part of his efforts to maintain or restore discipline

to the situation. Plaintiff dogsot attempt to dispute the fabiat he failed to comply with

the Officers’ order, but merely posits thas$ refusal was justified under the circumstan

because Officers did not have a valid reason for ordering him to return to his ¢

violating prison grooming standards.

ces

ell fo

In order for an Eighth Amendment excessive force case to go to the jury, the eviidenc

must go “beyond a mere dispute over the reasonableness of a particular use of for¢e or

existence of arguably superior alternatives” to support “a reliable inference of want

in the infliction of pain.” Whitley, 475 U.S. at 322. Here, in addition to the undisputed

DNNEe:

fact

that Plaintiff refused to comply with the Officers’ orders, Defendants have pregentet

evidence that Plaintiff was involved in at letisee other altercations that required the

of pepper spray. Plaintiff does not dispute this fact. Officers Edmonds was aware of

one of the previous pepper spray incidenthatime of the June 20, 2005 incident. He

a jury could not reasonably conclude that Officer Edmonds’ application of force

unnecessarily excessive under the circumstances and not undertaken in a good fa

to restore discipline and order. Thus, summary judgment is appropriate.

B. First Amendment Retaliation Claim Against Officers Athey, Barron, and
Edmonds

Allegations of retaliation against a prisoner's First Amendment rights to speec

petition the government may support a § 1983 cl&imzo v. Dawsqrv78 F.2d 527, 53!

(9th Cir.1985)see also Valandingham v. Bojorqu8&6 F.2d 1135 (9th Cir.198®ratt v.
Rowland 65 F.3d 802, 807 (9th Cir.1995). “Within the prison context, a viable claim of
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Amendment retaliation entails five basic elements: (1) An assertion that a state actor tot

some adverse action against an inmate é2abse of (3) that prisoner's protected conduct,

and that such action (4) chilled the inmate's exercise of his First Amendment rights,
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the action did not reasonably advance a legitimate correctional gtiabdes v. Robinsor
408 F.3d 559, 567-68 (9th Cir.2005). In additioplaantiff must “show that the protectgd
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conduct was a ‘substantial’ or ‘motivating’ factor in the defendant's decision. At that
the burden shifts to the defendant to establish that it would have reached the same
even in the absence of the protected cond&aranno's Gasco, Inc. v. Morgadi’4 F.2d
1310, 1314 (9th Cir.1989).

point

decis

James alleges that Officer Athey stopped him on the way to his physical therap

appointment for violating grooming standards in retaliation for him filing a pris

pner

grievance a few days beforehand. However, Defendants’ evidence speaks to the gontre

First, the grievance that James had filddva days for the June 20, 2005 incidents did

include Officer Athey’s name anywhere. Thisviated any incentive for Officer Athey {o

stop James on the way to his appointment. In addition, James does not dispute tha

was not in compliance with prison groomwi standard at the time Athey stopped h

not

[ his |

im,

therefore, James cannot show that Athey’s act of stopping him did not advance a legitime

correctional goal. Accordingly, James’ claim against Athey fails and Defendants are entitle

to summary judgment with respect to it.

James alleges that Officers Barron and Edmonds retaliated against him for filing

grievance against them. As Defendants highlight in their motion, Officers Barro
Edmonds were called to assist Officer Athey after James had refused to follow her o

return to his cell. Barron and Edmonds’ involvement in the situation was a direct re

N anc
rders

Sult c

James’ noncompliance. Furthermore, any use of force exhibited by Barron and Edmon

was warranted based on James’ refusal to follow their orders and return to his cell. £/

discussed above, Defendants’ evidence demonstrates that Edmond’s act of sprayir
with pepper spray served a legitimate correctional goal given James’ refusal to comg

multiple orders to return to his cell and in light of his previous involvement in altercg

g Jar
ly wi
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that required officers to use pepper spray. As such, even assuming Barron and Edmpnds

have a retaliatory motive, they had a valid reason for their conduct even in the abs

James filing a grievance against them a fkays before. Therefore, the Court gra
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Defendants’ motion as to all of James’ retaliation claims.

C. Eilghth Amendment Deliberate Indifference to a Serious Medical Nee
Claim

James alleges that Officers Swaim, Valdez, Athey, Barron, Correia, Edmonds
MTA Hernandez; and RN Melendez violated his Eighth Amendment right to ade
medical care by failing to properly handle his decontamination after being spraye
pepper spray.

In order to state a § 1983 claim for violation of the Eighth Amendment bas
inadequate medical care, plaintiff must allege “acts or omissions sufficiently harn
evidence deliberate indifference to serious medical needgetle v. Gambled29 U.S. 97,
106, 97 S.Ct. 285, 292, 50 L.Ed.2d 251 (1976). To pirguaintiff must show both that hi
medical needs were objectively serious, and that the defendant possessed a su
culpable state of mindVilson v. Seiter501 U.S. 294, 299, 111 S.Ct. 2321, 2324,

L.Ed.2d 271 (1991 McKinney v. Andersqrd59 F.2d 853 (9th Cir.1992) (on remand). T

requisite state of mind for a medical claim is “deliberate indifferemtedson v. McMillian
503 U.S. 1,4, 112 S.Ct. 995, 998, 117 L.Ed.2d 156 (1992).
A serious medical need exists if the faduo treat a prisoner's condition could res

in further significant injury or the unnecessary and wanton infliction of pain. Indication

a prisoner has a serious need for medical treatment are the following: the existen¢

injury that a reasonable doctor or patiewiNd find important and worthy of comment
treatment; the presence of a medical condition that significantly affects an individual'
activities; or the existence of chronic and substantial [&e, e.g., Wood v. Housewrig
900 F.2d 1332, 1337-41 (9th Cir.1990) (citing cadésjit v. Dental Dept.865 F.2d 198
200-01 (9th Cir.1989)McGuckin v. Smith974 F.2d 1050, 1059-60 (9th Cir.199
overruled on other grounds, WMX Technologies v. Milléd F.3d 1133 (9th Cir.1997) (e
banc).

In Farmer v. Brennan511 U.S. 825, 114 S.Ct. 1970, 128 L.Ed.2d 811 (1994

Supreme Court defined a very strict standard Whiplaintiff must meet in order to establi
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“deliberate indifference.” Of course, negligence is insufficieatmer, 511 U.S. at 835, 11

S.Ct. at 1978. However, even civil recklessneshi(&ato act in the face of an unjustifiably

high risk of harm which is so obvious that it should be known) is insuffidekrat 836-37,
114 S.Ct. at 1979. Neither is it sufficient thaieasonable person would have known of
risk or that a defendant should have known of the hislat 842, 114 S.Ct. at 1981.

A prison official acts with “deliberate indifference ... only if the [prison offic

knows of and disregards an excessive risk to inmate health and saibgoh v. County of

Washoe, Nevad290 F.3d 1175, 1187 (9th Cir.2002) (citation and internal quotation n
omitted). Under this standard, the prison official must not only “be aware of facts from
the inference could be drawn that a substansklof serious harm exists,” but that pers
“must also draw the inferencé&zarmer v. Brennayb11 U.S. 825, 837, 114 S.Ct. 1970, 1
L.Ed.2d 811 (1994). “If a [prison official] should have been aware of the risk, but wa
then the [official] has not violated the Eighth Amendment, no matter how severe the
Gibson, 290 F.3d at 1188 (citation omitted). This “subjective approach” focuses on
what a defendant's mental attitude actually wigarimer, 511 U.S. at 839, 114 S.Ct. 197

1=

the

al]

narks
whick
on
28
S not
risk.
ly “or
0,

128 L.Ed.2d 811. “Mere negligence in diagnosing or treating a medical condition, withou

more, does not violate a prisoner's Eighth Amendment riglitsGuckin 974 F.2d at 1054
(alteration and citation omitted).

Additionally, mere delay in medical treatment without more is insufficient to st
claim of deliberate medical indifferenc&hapley v. Nevada Bd. of State Prison Cqriiéé
F.2d 404, 408 (9th Cir.1985). Although the delay in medical treatment must be harmfu
IS no requirement that the delay cause “substantial” hisicuckin 974 F.2d at 1060
citing Wood v. Housewrigh®00 F.2d 1332, 1339-1340 (9th Cir.1990) &huison 112
S.Ct. at 998-1000. A finding that an inmate was seriously harmed by the defendant’
or inaction tends to provide additional support for a claim of deliberate indiffer
however, it does not end the inquicGuckin 974 F.2d 1050, 1060 (9th Cir.1992).
summary, “the more serious the medical neédlse prisoner, and the more unwarranted

defendant's actions in light of those needs, the more likely it is that a plaintiff has estal
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deliberate indifference on the part of the defendavitGuckin 974 F.2d at 1061.
Superimposed on these Eighth Amendment standards is the fact that in
involving complex medical issues where plaintiff contests the type of treatment he req

expert opinion will almost always be necesdargstablish the necessary level of delibel

cas
ceive

ate

indifference Hutchinson v. United State®38 F.2d 390 (9th Cir.1988). Thus, although there

may be subsidiary issues of fact in dispute, unless plaintiff can provide expert evider

1Ice th

the treatment he received equated with deliberate indifference thereby creating a mater

issue of fact, summary judgment should be entered for the defendant. The disy
guestion on this summary judgment motion is ultimately not what was the most appr
course of treatment for plaintiff, but whether the failure to timely give a certain ty
treatment constituted deliberate indifference.

This Court, in analyzing James’ claim, is cognizant that pepper-spraying “[o]rdir
... does not create a serious medical need because it causes only temporary disq
Heilmanv. FryNo. CV-08-2478-JLQ, 2009 WA287734, at *5 (ED.Cal.2009)¢f. Britton
v. Lowndes County Sheriff's DephNo. 1:04 CV 160-P-D, 2005 WL 311525, at
(M.D.Miss.2006) (“the nature of pepper spray is to cause pain that dissipates without (
serious injury”) (action by pretrial detainee, not prisoner). Moreover, the failure to tre
effects of pepper spray suffered by an inmat@¥@r an hour has been determined not tq
a constitutional violationGibson v. Woodford2010 U.S. Dist. LEXIS 12979, 11-1
(E.D.Cal. Feb. 12, 2010). The Court held, “On the facts of this case, this relatively brie
did not amount to deliberate indifference ... [.] Similar or longer delays are often encou
In emergency rooms across the country under comparable circumstéhdesovencia v.
VazquezNo. 1:07-CV-00069 AWIJLT, 2010 WL 2490937, at *9 (E.D.Cal.2010).

Viewing the facts in the light most favorable to the nonmoving party, Plaintiff ha
shown evidence that precludes summary judgment. Even assuming that the effects @
spray result in a “serious medical need,” Plaintiff fails to present any evidenc
defendants possessed the requisite state of mind for deliberate indifference. At I

Plaintiff can show is that the decontaminatprocess did not happen as quickly as he w
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have liked, not that he wasrded decontamination altogetharthat the decontaminatig
provided resulted in serious injury. The undisputed facts are that James was (1) r
from the contaminated area after being sprayed; (2) placed outside around fresh «
period of time of at most 30 minutes; (3) taken to the medical clinic and placed in a i
cell while other inmates were being tedt (4) taken to the showers for wa
decontamination and allowed to stay in the shower for over 30 minutes; and (5) reg
additional medical treatment the following day. Furthermore, Plaintiff has present
evidence to dispute Defendants’ contention that any discomfort was only a de minimis
typical of the temporary discomfort caused by pepper spray. The fact that defe
removed Plaintiff from the contaminated arescorted him to the medical clinic, and th
allowed water decontamination, indicates that they were aware of the conditions P
faced and took steps to prevent unnecessary injury. All defendants named in thi
participated in James’ decontamination process at various stages. As stated in theil
affidavits, they were aware of the protocol for providing decontamination and the undi

facts show that their actions comported with the established practice of the prison.

n
B MOV
hir fo
oldin
er

ceive
ed ni
injun
ndar
en

lainti
5 clai
vari
Spute

n Sul

Plaintiff provides no evidence to infer that Defendants knew that he faced a substantial ri

of harm and disregarded that risk by failing to take reasonable steps to abatmgr, 511
U.S. at 837. Accordingly, Defendants’ motion for summary judgment as to Plaintiff's
of deliberate indifference is granted.

D. Qualified Immunity

As an alternative grounds to avoid liability, Defendants assert that they are €
to summary judgment on qualified immunity grounds. Given that the Court has ds

Plaintiff's claims on the merits, a prolonged discussion of qualified immunity is unnece

Claim

ntitle
bcide

Ssary

There is no need to consider the defense of qualified immunity with respect to the claims th

the Court has resolved in Defendants favor on summary judgiWékie v. Robbins551
U.S. 537, 567, 127 S.Ct. 2588, 168 L.Ed.2d 389 (2007).

Accordingly,IT IS HEREBY ORDERED that Defendants’ Motion for Summa
Judgment (Doc. 92) igranted.
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IT IS FURTHER ORDERED that all pending motions remaining on the docket
denied as moat

IT IS FURTHER ORDERED that Clerk of the Court shall enter judgment
Defendants and close this case.

DATED this 26th day of August, 2011.

h —

5 Raner C. Collins
United States District Judge
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