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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRECT OF CALIFORNIA
FRESNO DIVISION

Michael Lenoir Smith, No. 07-cv-1547 SRB (PC)
Plaintiff, ORDER

V.

Arnold Schwarzenegger, et al.,

Defendants.

The Court now considers Defendankdbtion for Summary Judgment (“Defs.
MSJ") (Doc. 149).
l. BACKGROUND

This lawsuit stems from events occogiwhen Plaintiff was incarcerated &
Pleasant Valley State Prison (“PVSP”) in Goga, California, which is located in Sat
Joaquin Valley, an endemic area for valley fev&egqDoc. 149-4, Defs.” Separatq
Statement of Undisputed FactsSapp. of MSJ (“DSOF”) 11 1-2.From March 2006 to
October 2008, Plaintiff was assigned to PVEPSOF { 1-2; Doc. 179, Pl.’s Decl. ii

Opp’n to Defs.” MSJ (“PSOF”) { £)Plaintiff alleges that he was not infected with

coccidioidomycosis (“valley fever”) prior to $itransfer to PVSP. (PSOF { 2.) On AugJ

! Plaintiff's assigned place of incarcéom is at Corcoran State Prison i
Corcoran, California. (Doc. 94otice of Change of Address.)

> Pages 1-4 of Plaintif’s Oppositi to Defendants’ Motion for _Summar?
Judgment are Plaintiff's Statement of Factd anll be cited to byparagraph instead o
page numbers.
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3, 2006, the California Department of Corrections issued a memorandum addressi
increased rates of valley fever infectioms the endemic aa. (DSOF § 20.) The
memorandum required that inmates with certaiedical conditions be transferred, th
inmates and staff be educated about valleyerfeand that prison officials consider an
implement protective nasures. (DSOF { 20.)

On October 27, 2007, Plaintiff submitted an administrative grievance specif
his concerns about contracting valley fever. (DSOF § 12; PSOF 5.) Plaintiff's griev
was denied and he submitted it to the sedendl of review. (DSOF § 13; PSOF | 6
Plaintiff's grievance was not reviewed at thed level. (DSOF { 14; PSOF { 7.) Plaintif

alleges that while he mailed the grievancedahird level review, it was not processe

because Defendant Martinez did not replyhet second level. (PSOF § 7.) During thi

time, Plaintiff suffered flu-lile symptoms. (DSOF { 9; PSQE.) In 2012, Plaintiff was
informed that he had been @tted with valley fever thoughblood analysis revealed thi
in 2011. (DSOF § 7; PSOF | 6.) Plaintifishaever been treated for valley fever. (DSC

1 8; PSOF 17.) Defendants argue, among dthegs, that Plaintiff has failed to exhaus

his administrative remedies before bringing thction and that Defendants are entitled
qualified immunity. (MSJ at 1-2.)
[I. LEGAL STANDARD AND ANALYSIS

Under Federal Rule of Civil Procedure, S&mmary judgment igroperly granted

when: (1) there is no genuine dispute asng material fact; and (2) after viewing th]e
I

evidence most favorably togmon-moving party, gfnmovant is clearly entitled to preva
as a matter of law. e R. Civ. P. 56(a)Celotex Corp. v. Catretd77 U.S. 317, 322-23
(1986);Eisenberg v. Ins. Co. of N. Am815 F.2d 1285, 1288-89 (9@ir. 1987). A fact is
“material” when, under the gox@ng substantive law, it could affect the outcome of t
case.Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (19864 genuine dispute of
material fact arises if “the @ence is such that a reasoleajury could return a verdict

for the nonmoving party.fd. In considering a motion for summary judgment, the co
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must regard as true the non-moving party’slence if it is supportk by affidavits or

other evidentiary material, and “all inferen@@e to be drawn in the light most favorab
to the non-moving party Eisenberg 815 F.2d at 128%ee also Celotext77 U.S. at 324.
However, the non-moving party may not nigreest on its pleadings; it must produc

some significant probative evidence tendingaatradict the movingarty’s allegations,

thereby creating a mataliquestion of factAnderson 477 U.S. at 256-57 (holding that

the plaintiff must presentffemative evidence to defeat properly supported motion for

summary judgment)First Nat'l Bank of Ariz. v. Cities Serv. Ca391 U.S. 253, 289
(1968).

A. Exhaustion of Administrative Remedies

Defendants argue that Plaintiff's case must be dismissed because the P
Litigation Reform Act of 1995*“PLRA") prohibits inmate from bringing 42 U.S.C.
§ 1983 actions until they hawxhausted all available adnmstrative remedies. (Defs.’
MSJ at 4.) Defendants specifically argue tR&intiff did not file an official grievance
form until after he filed his Complaintld; at 5.) Plaintiff argues that he submitted

grievance form but could not completeettadministrative review process becau

Defendant Martinez screened dus complaint at the second/éd of the appeal process.

(Doc. 179, Pl’'s Resp. to MSJ (“Resp.”) aB2-Plaintiff also agues that because hi
Fourth Amended Complaint wéiged after his claim was effectively exhausted, his cla
is timely. (d. at 3.)

Under the PLRA, “[n]o action shall bedught with respect to prison condition
under . . . [42 U.S.C. § 1983], or any other Fablaw, by a prisoneronfined in any jail,
prison, or other correctional facility until sue@ministrative remedies as are availal
are exhausted.” 42 U.S.C. § 1997e&#e also Woodfood v. Ng#8 U.S. 81, 93 (2006)

(“[T]he PLRA exhaustion requirement reqgs proper exhaustion.”). Accordingly, “a

prisoner must complete the administrativeview process in accordance with th

applicable procedural rules, including dixaels, as a preconditioto bringing suit in
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federal court.”"Woodford 548 U.S. at 88. Exhaustion mandatory under the reviseq
PLRA, not left to the disict court’s discretionld. at 84. The exhaustion requiremer
applies to all claims related to prisonelithat do not implicat the duration of the
prisoner’'s sentenceéee, e.g.Porter v. Nussle534 U.S. 516, 524-32 (200ZRoles v.
Maddox 439 F.3d 1016, 1018 (9t@ir. 2006). Failure to »haust is an affirmative
defense that defendants must raise and pi$ee.Jones v. Bock49 U.S. 99, 212-17
(2007) (explaining that inmates are not regdito plead specdally or demonstrate
exhaustion in their complaintdf the court concludes that administrative remedies h;
not been exhausted, the proper remedyigmissal of the claim without prejudicélyatt
v. Terhune315 F.3d 1108, 1120 (9th Cir. 2003).

Under California law, inmates “may agpeany departmental decision, actiot
condition, or policy which thegan demonstrate as having adverse effect upon thei
welfare.” Cal. Code Regs., tit. 15 § 3084)1(007). Sections 3084through 3084.7 of

nt

Ve

—

Title 15 of the California Code of Regulations lay out the administrative procedures

prisoners must follow. FourVels of appeal are involved, the informal level followed |
three formal review levelsld. 8 3084.5. The pmrcess is initiated by submitting 4
California Department of Corrections Form 602.8 3084.2(a). An inmate must subm
an appeal within fifteen daysf the event or decision bgrgrieved, using the requireq
form and “describ[ing] the pblem or action requestedid. 88 3084.2(a), (a)(1), (b),
3084.6(c). The administrative remedy is exhedsfter completion of the third levéd.

§ 3084.1(a).

Defendants have presented evidenedyich Plaintiff does not contravene
demonstrating that Plaintiff's first Form 6@2bmission was on @uber 29, 2007. (Doc.
149-3, Decl. of J. Morgan in Supp. of M$*Morgan Decl.”), Ex A at 8.) Plaintiff
initiated this lawsuit on September 7, 200Ge¢Doc. 1, Compl.) Plaintiff argues that hi
claim was exhausted by the time his Fouthended Complaint waied because after

his second level appeal, he was informed tigatould not appedlecause he had not ye

-4 -

Dy
il

t
!

UJ

~—+




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

contracted Valley Fever and, thereforee was effectively deed exhaustion of
administrative remedies on March 11, 200Resp. at 3, 8.) Defendants respond

stating that a “screen prior tine third level” des not effectively exhaust Plaintiff's
claim. (Doc. 183, Reply in Supp. of MSIREply”) at 7.) “[llmproper screening of ar
inmate’s administrative grievances remsl administrative remedies ‘effectivel
unavailable’ such that exhausti@not required under the PLRASapp v. Kimbre)l623

F.3d 813, 823 (9th Ci2010). To fall withinthis exception, an inmate must establish “(
that he actually filed a grievance or grievesdhat, if pursued through all levels ¢

administrative appeals, would have sufficecextaust the claim that he seeks to purs

in federal court, and (2) thatrison officials screened sigrievance or grievances for

reasons inconsistent with or upgwrted by applicdb regulations.1d. at 823-24.

There is no dispute that Plaintiff's valley fever complaint did not reach a t
level review. No party disputes that if puesuthrough all levelsRlaintiff’'s complaint
would have exhausted admimeive remedies. Considering the second prong, it apps
that Plaintiff argues that Defendant Mae's conclusion that he was “appealing 4
action or decision that has not yet occutraetshd that he couldot “appeal on an
anticipated action” reasonably led him toliéee that further appeal was effectivel
unavailable. $eeMorgan Decl., Ex. B at 18; Resp. at 3.) Defendants make no mentig
whether Martinez's screen was proper othemtho say that Plaiiff still could have
appealed. (Reply at 6-7.) @ Ninth Circuit has found thawhen a Plaintiff makes &
showing that administrative remedies wer@uailable because of Bandant’s failure to
permit an appeal, summary judgment forfédelant on the issue of exhaustion
improper.See William v. Param&75 F.3d 1182, 1192 (9th Cir. 2015) (concluding th
“Iif prison officials inform prisoner that he aot file a grievance” the prisoner has m
their burden of production). ¥wing facts in the light modtvorable to Plaintiff, the
Court cannot conclude that there is no genusseie of materiafact as to whether

Plaintiff exhausted his administregi remedies prior to filing suit.
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B. Qualified Immunity
Defendants argue that they did not atel the Eighth Amendment because th

9)
<

were not deliberately indifferent to the righat Plaintiff could ontract valley fever.
(Defs.” MSJ at 8-16.) Alternatively, Defeadts argue that any constitutional violatign
was not clearly established at the time ofdlleged misconduct and, therefore, they are
entitled to qualified immunity. Id. at 16-25.) “The doctrineof qualified immunity
protects government officialérom liability for civil damages insofar as their conduc
does not violate clearly established statutory or constitutional rights of whigh
reasonable person wauhave known.”Pearson v. Callahgns55 U.S. 223, 231 (2009
(quoting Harlow v. Fitzgerald 457 U.S. 800, 818 (1982 The qualified immunity
analysis proceeds in two steps. A courtsindetermine “whethef(1)]'the officer’s
conduct violated a constitutional right'né whether [(2)]'the right was clearly
established’ at the time of the alleged rorsduct,” such that a reasonable officer would
have known that he or she was acting unlawfudligton v. Read663 F.3d1094, 1098
(9th Cir. 2011) (quotingaucier v. Katz533 U.S. 194, 201 (2091 If the answer to both
inquiries is yes, then the officexr not entitled to qualified immunityavis v. City of Las
Vegas 478 F.3d 1048, 1053 (9th Cir. 2007). If eittanswer is no, then the officer is
entitled to qualified immunitySee Hopkins v. Bonvicind73 F.3d 752, 762 (9th Cir
2009).

Plaintiff argues that when igon officials disregard agk that a prisoner is likely
to develop an infectious disegghis conduct constitutes ablation the prisoner’s Eighth
Amendment rights. (Resp. at 10 (citiktll v. Marshall, 962 F.2d 1209, 1213-14 (6th
Cir. 1992) (concluding that the plaintiff hgorovided sufficient evidence demonstrating
that the defendants violated his Eighth Ah@ent rights by, among other things, failing
to reduce his risk of dewgbing tuberculosis)).) Even assing that Defendants violated
Plaintiff's Eighth Amendment ght, the Court cannot conclutleat the right at issue was
clearly established at the tim8eeJackson v. BrownNo. 1:13-cv-01055-LJO-SAB,
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2015 WL 5732826, at5 (E.D. Cal. Sept. 28, 2015n@ting the disagreement amon
judges in the district abowhether and under what aintstances inmates housed
prisons in the endemic area may stat&mith Amendment claim for being exposed
valley fever spores)jones v. Hartley2015 WL 12767084 (E.D. Cal. Mar. 19, 2015)

(noting that “no courts have found exposuto Valley Fever spores at the levg

experienced by the communitylatge presents an ‘excessivek’ to inmate health.”).

Plaintiff was assigned to PVSP in Mar2006 and was transferred to another
prison in October 2008. (DSOF 1 2.) On AugB8s®006, the California Department @

Corrections created and disseminated polagdressing the risk of valley fever to the

endemic area, which included PVSP. (Doc9-14 Decl. of Def. Yates in Supp. of MS

(“Yates Decl.”), Ex. A at 10.) The Califoia Department of Corrections’ policy

identified six categories of patients who contit be housed in thendemic area and had

to be transferred within 12 days$d.(at 11.) The listed categories did not include race

tuberculosis. |Ifl.) Defendants argue that they actecaatordance with the knowledge at

the time and that their behavior cannot bended to be “deliberately indifferent” to thg
risk to the Plaintiff. (MSJ al2-13.) Defendants provided affidavit stating that they

tried to decrease every prisoiseexposure to valley fever within budget constrairits) (

Plaintiff argues that Defendant Yates’ deon to pursue soil stabilization instead of

ground cover to limit the exposure to valley fiegbow that his failuréo do so was in

deliberate indifference to his rights. (Regp.15-16.) Plaintiff argues that choosing the

less costly option put a price on the 5,0@Mates that were housed at PV3A. &t 15.)

Plaintiff also argues that the California f2etment of Correatins’ decision to not

incorporate race into its clinical criteria sh®a deliberate indifference to the risk of gn

African American contracting valley feveldd( at 12-14.) Even iPlaintiff's argument
was viable against the California Departrneof Corrections, it has no bearing o
Defendants’ defense that it was followitlge policy the California Department o

Corrections, its superior, implemented. f@wlants acted in aordance with the
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California Department of Corragons policy at the time andtampted to mitigate the risk
to inmates and employeesSeeYates Decl. 11 6-7, 11Ex. A at 11 (requiring the
transportation of inmates with certain ai@al conditions); Yates Decl. Y 37, 49-&X,

A at 13 (noting that Defendéa Yates considered grourambver, and after consultatior
with an expert that stated “PVSP is mangeof hardpan soil, [and valley fever] spores 3
unlikely to be released unless the soil istutbed by digging ofarming,” and decided
that the digging required fadant vegetation was unfeasipleThe policy did not include
a racial exclusion.See idEx. A at 11.). Based on thisidence, Defendants did not hav|
“fair and clear warning” that their exclusion @ce from the clinicatriteria or a failure
to pursue ground cover was unlawf@eeJackson 2015 WL 5732826at *5 n.5, 6

(comparing cases where judges found exclusiom “race factor” or certain health risk
insufficient to proceed on d&ighth Amendment claim witthose which allowed the cast

to proceed). The Court concludes thatfddelants are entitled to qualified immunit

because Plaintiff has not demonstrated thatendants violated a clearly establishe

constitutional right.
[11.  CONCLUSION

Because the Court concludes that Defergldid not violate a clearly establishe
constitutional right, Defendants are entitled doalified immunity The Court grants
Defendants’ Motion for Summary Judgment.

IT 1S ORDERED granting Defendants’ Motiofior Summary Judgment (Doc
149).

IT ISFURTHER ORDERED denying as mooPlaintiff's Motion for Summary
Judgment (Doc. 155).

IT ISFURTHER ORDERED denying as moad®laintiff's Motion of Disposition
of Mailed Objection/Opposition to DefendahMMotion for Summary Judgment a an
Reply to Defendants’ Obption and Opposition to Platiff's Correspondence and

Motion to Return Douments (Doc. 175).
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IT ISFURTHER ORDERED denying as moot Plaifffs Motion of Disposition
of Mailed Objection/Opposition to Deidants’ Motion for Summary Judgment and
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Motion to Return Documents (Doc. 182).

IT IS FURTHER ORDERED denying as moot Plaiff's Second Motion and
Request for Court Appoiad Expert (Doc. 185).
IT ISFURTHER ORDERED directing the Clerk to ear judgment in favor of

Defendants.

Dated this 25th day of February, 2016.

;Am R bathon__

Susan R. Bolton
United States District Judge




