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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

RICHARD L. MEANS, No. C 08-00827 CRB

Petitioner, ORDER GRANTING PETITION FOR
WRIT OF HABEAS CORPUS

V.

ROBERT HOREL, Warden,
Respondent.

Petitioner Richard Lee Means seeks a writ of habeas corpus based on various ¢
including his trial counsel’s repeated and inexplicable failure to object to highly
incriminating hearsay testimony that the trial court had previously ruled was inadmissil
The state court’s determination that such conduct was not ineffective assistance of co
contrary to, or an unreasonable application of, the clearly established federal law artic

in Strickland v. Washingtgrt66 U.S. 668 (1984). Accordingly, after carefully considerir

the parties’ arguments and the entire record, the Court GRANTS the petition.
l. BACKGROUND AND PROCEDURAL HISTORY
This case stems from an April 25, 2005 shooting at an apartment complex wher

Petitioner lived with his family. Pet. Supp. Br. at 4. The victim, Damon Pearson, was

complex attending a family party when he was shotatl®é. When the police arrived at the

scene following the shooting, bystanders told police that “Richard” or the person in
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apartment 103, was the shooter. dtl6.
A. The Motion in Limine
Prior to the commencement of trial, the State sought to admit the statements thg
police officers heard when they arrived on the scene of the shooting. (RT 36-40). In
particular, at the pretrial evidentiary hearing, Officer Wallace testified that after he arriv
the scene he was approached by an unidentified male who was on the verge of tears.
48). The officer asked who had done the shooting, and the unidentified male respond
a description of the alleged shooter, the shooter’s first name, and that the shooter had
departed the scene in a brown ‘88 four-door Delta. (RT 47-49). The Officer did not ge
unidentified male’s name, and did not know whether he had personally witnessed the
shooting. (RT 50).
Officer Latham testified that when he arrived at the scene, there were approxim

30 to 40 people standing outside Apartment 107. (RT 55). Other officers had already

on the scene and were tending to the victim. Qdficer Latham overheard someone in the

crowd “shout that the man who did this lived down there,” pointing toward apartment 1
(where Petitioner lived). (RT 56). The officer also testified that later he learned throug
officer radio broadcasts that the shooter’'s name was Richard Means and that he lived
apartment 103. (RT 58).

Although the officers’ statements of what they heard are hearsay, the State
nonetheless sought to admit them under the “spontaneous declaration” exception to th
hearsay rule. That rule provides:

Evidence of a statement is not made inadmissible by the hearsay rule if the

statement: . _ N _

(a) Purports to narrate, describe, or explain an act, condition, or event perceiveq

by the declarant; and _

(b) Was made spontaneously while the declarant was under the stress of

excitement caused by such perception.
Cal. Evid. Code § 1240.

The trial jJudge denied the State’s motion, finding that the statements were
inadmissible because, although the statements were made in the context of an excitin

there was insufficient evidence that the declarants had personally “perceived” the shog
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that they were “not simply repeating what somebody else had told him or her.” (RT 71
The trial court excluded “any mention of either of these statements that these officers
overheard . . . unless and until the court rules that it's otherwise admissible.” (RT 75).
B. The Trial Testimony
At the hospital shortly after the shooting, Pearson told the police that he had bes

by an unknown man when he tried to intervene in a domestic dispute. (RT 363-64). H

76
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described the clothing allegedly worn by the man and the woman who were arguing, gnd

stated that he had never before seen the man who had shot hiAt. tdidl, however,
Pearson testified that it was Petitioner who had shot him, in the course of a fight about

volume of music at the party Pearson was attending. (RT 199-211). Pearson testified

the
tha

Petitioner was someone he had “seen around” the apartment complex before, and thaf he
knew his name was “Rich, Richard.” (RT 207). There was no evidence of gunshot residu
on Petitioner, no fingerprints or DNA, no confession or incriminating admissions. No dthe!
eyewitnesses testified that Petitioner interacted with Pearson, let alone that Petitioner was
shooter. Nonetheless, Pearson’s trial testimony identifying Petitioner as the shooter was
bolstered by the testimony of three police officers.

Despite the trial court’s pretrial ruling that “any mention of” the bystander statentent:
identifying Petitioner as the shooter was impermissible, at trial the State asked Officer
Latham:

Q Did you hear any radio broadcasts concerning the identity of a possible

shooter?

A Yes, | did. _

Q What do you remember hearing? _ o

A | remember hearing that the possible shooter in the incident was a suspegt by

the name of Richard. _ _ _

Q Okay. Do you recall if you heard any information broadcast over the polige

radio regarding the whereabouts of Richard? _ _ _

A There was a broadcast made that an officer had received information that

Richard had fled the scene in a brown vehicle. _ _ _
Q Did you hear any information broadcast over your police radio regarding the
residence or home address of this Richard? _ o
A A broadcast was made with information saying that Richard lived in Apartmer
103 at this location.
(RT 294-95). Trial counsel lodged no objection, nor did he move to strike the inadmissible
testimony.
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The State elicited similar information from Officer Wallace:

Q \[()o you recall any radio traffic regarding identity of possible shooters?
€s.
What do you recall hearing? N _
That there was a suspect vehicle —not so much specifics on the air as far
person, but the suspect vehicle being a brown Delta.

>0 >

(RT 309). Again, trial counsel lodged no objection, nor did he move to strike the
inadmissible testimony.

Finally, in response to questions from the State, Officer Iriye testified that when
arrived on the scene he began a search for an individual whose name “was given to n
scene.” (RT 422). He testified further: “We were advised that he [the individual] was
possibly living in Apartment 103 at that same address.Tlds time, too, trial counsel
lodged no objection, nor did he move to strike the inadmissible testimony.

C. Closing Arguments and Jury Deliberations

The State then specifically emphasized the hearsay testimony in its closing argu
The prosecution acknowledged that “the argument of identification” was “important” in
case. (RT 432). The prosecution identified Pearson’s credibility as a central issue,
acknowledging that the first version of events “was [that] someone else . . . possibly
committed these crimes.” (RT 433). And the prosecution then tried to convince the ju
Pearson’s second version of events, which implicated Petitioner, was the truth, arguin
“the version that [Pearson] gives in which the Defendant shot him . . . is supported by

witnesses, supported by the police officestgoported by the Defendant’s neighbors,

supported by the Defendant’s friends who testified.” (RT 433-35) (emphasis added).
prosecution concluded: “It's an ID case. And the ID is very clear by the person who w
shot. It's also corroboratéd(RT 451) (emphasis added).

The jury deliberated from February 27 at 3:25 pm until March 1 at 10:41 am. (R
138, 188). During those deliberations, they requested a read-back of Pearson’s testin
(RT 187). The jury then convicted Petitioner of attempted murder, assault and related
charges. (RT 497-99).
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D. The New Trial Motion

After the verdict, Petitioner's mother wrote to the trial judge to complain about the

performance of trial counsel. (RT 535-38). In particular, she reported that trial counsel or

visited her son in jail after Petitioner wrote to the bar association to complain; when co

uns

did visit, he told Petitioner that he would lose and nothing he could say would help hin. Ic

The trial court appointed an attorney to determine if Petitioner had a colorable claim of

ineffective assistance of counsel, and on May 2, 2006, after finding that such a coloralp

e

claim existed, the court appointed Petitioner new, substitute counsel to investigate a ppssi

new trial motion based on ineffective assistance of counselSubstitute counsel made a

motion for a new trial; however, counsel did so without ever requesting the trial transctipts

Answer, Lodged Document 4, Opinion, Court of Appeal (Nov. 16, 2007) (“Opinion”) at

As a result, counsel’s new trial motion did not address any of trial counsel’s trial errors

36.

including the failure to object to the hearsay testimony identifying Petitioner as the shdotel

Id. at 35-38.

The trial court held a hearing on the motion and the next day denied the motion |i

open court. The trial court found that defense counsel failed to conduct an adequate

investigation by not making any reasonable attempt to locate and interview potentially

favorable witnesses. (RT 669). The court also concluded, however, that Petitioner did no

raise the issue of self-defense with his counsel or otherwise until after he was convicted a

thus defense counsel was not ineffective by failing to argue self-defense. (RT 671). Rinal

the court found that Petitioner had not proved he had been prejudiced by his counsel’s fali

to conduct a reasonable investigation because, in light of the absence of any evidence the

missing witnesses would have testified in an exculpatory manner, there was not a reason:

probability that Petitioner would have obtained a more favorable result had an adequa
investigation been conducted. (RT 671-72). The court then sentenced Petitioner to a
43 years to life in state prison. (RT 677).
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E. The Appeal
Petitioner’s appellate counsel made a claim based on ineffective assistance of g
for failing to object to the hearsay testimony identifying Petitioner as the shooter. Ans
Lodged Document, Appellant’s Opening Brief, Court of Appeal (“Appellant’s Opening
Brief”) at 19-23. Appellant specifically argued:
The Latham, Wallace, and Iriye testimony to prove the truth of the content
therein constituted inadmissible and at times multiple levels of hearsay that met
no exception to the hearsay rule and was no more than the prosecution’s
improper way of getting in admissible hearsay through the back door that it
could not get in through the front.
Id. at 22. Thus, appellate counsel argued that it was ineffective for trial counsel to not
to this testimony on the ground that it was inadmissible hearsay. As an additional grol
counsel argued that the testimony was inadmissible because it violated Petitioner’s Si

Amendment rights under Crawford v. Washingteal U.S. 36 (2004). It 23.

The Court of Appeal affirmed the conviction and denial of the motion for a new t
in a 43-page written opinion. S€eople v. MeansCase No. F050871, 2007 WL 3408469

(Cal. App. 5 Dist. 2007). In so doing, the court rejected Petitioner’s ineffective assista
counsel claim. While the court acknowledged that Petitioner was arguing that his trial
counsel should have objected to the testimony on grounds of hearsay, prosecutorial
misconduct, and Crawforerror, id.at 18, it went on to address only the failure to object ¢
the basis of Crawfordrror; the court did not discuss whether trial counsel’s failure to oh
on hearsay grounds or prosecutorial misconduct was unreasonaate?lid. The court
concluded that defense counsel could have reasonably concluded that Cdasvfaytdapply
because the statements were not testimoniakt [PR-24.

Petitioner filed a petition for review that included the hearsay issue, and which tf
California Supreme Court denied without comment. Lodged Document 6.

F. This Habeas Petition

Petitioner timely filed the petition for habeas corpus presently pending before th
Court. _Sealckt. no. 1. This Court subsequently appointed Petitioner counsel, and rect

additional briefing from the parties. Seekt. nos. 26, 33, 36, 39. In his habeas petition
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before this Court, Petitioner specifically raised the issue of trial counsel’s failure to objs
the “explosive hearsay statement implicating Petitioner made by the non-witness unidg
third parties that were admitted into evidence through the testimony of police officers
were investigating the scene of the shooting.” Dckt. no. * at 8.
Il. STANDARD OF REVIEW

Although Petitioner asks the Court to review the state court’s decision de novo,

seedckt. no. 33 at 21, the Court will not do so. Itis error for a federal court to review de

novo a claim that was adjudicated on the merits in state courtPrigeev. Vincent538 U.S.

634, 638-43 (2003). A state court has “adjudicated” a petitioner’s constitutional claim

PCt 1
pntif

’ho

on

the merits” for the purposes of § 2254(d) when it has decided the petitioner’s right to plost-

conviction relief on the basis of the substance of the constitutional claim advanced. B
Fleming 423 F.3d 1085, 1092 (9th Cir. 2005). It is not necessary that the decision on
merits be accompanied by a statement of the reasoning for § 2254(d) to be applied.

Harrington v. Richter131 S. Ct. 770, 784-85 (2011). The Court will therefore use “norn

AEDPA review, as requested by the government. dsk&e no. 36 at 3. This of course
requires that the Court be “highly deferential” to the state court Weeelford v. Visciott)
537 U.S. 19, 24 (2002).

This Court may entertain a petition for a writ of habeas corpus “in behalf of a pe
in custody pursuant to the judgment of a State court only on the ground that he is in ct
in violation of the Constitution or laws or treaties of the United States.” 28 U.S.C. § 22
The writ may not be granted with respect to any claim that was adjudicated on the me
state court unless the state court’s adjudication of the claim: “(1) resulted in a decision
was contrary to, or involved an unreasonable application of, clearly established Feder:

as determined by the Supreme Court of the United States; or ( 2) resulted in a decisio

! Petitioner also raises several additional bapes which he seeks relief, including ineffect
assistance for failing to request titi@nscripts, for failing to impeadhe victim “with his priors,”andg
for failing to make “foundational objections to matteutside the expertise of the witness,” as wel
improper sentencing. As the Court grants the petttothe basis of trial counsel’s failure to objec
the hearsay statements, the Court does not téacadditional grounds raised in Petitioner’s prg
petition (and not addressed in Petitioner’s additional briefing once counsel was appointed).
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was based on an unreasonable determination of the facts in light of the evidence pres
the State court proceeding.” 28 U.S.C. § 2254(d).

“Under the ‘contrary to’ clause, a federal habeas court may grant the writ if the 3
court arrives at a conclusion opposite to that reached by [the Supreme] Court on a que
law or if the state court decides a case differently than [the] Court has on a set of mate
indistinguishable facts.” Williams v. Taylo$29 U.S. 362, 412-13 (2000 ). “Under the

‘reasonable application clause,’” a federal habeas court may grant the writ if the state o
identifies the correct governing legal principle from [the] Court’s decisions but unreaso
applies that principle to the facts of the prisoner’s case.” Id

“[A] federal habeas court may not issue the writ simply because the court concld
its independent judgment that the relevant state-court decision applied clearly establis

erroneously or incorrectly. Rather, that application must also be unreasonabkg. 1d.

ENte
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A federal habeas court making the “unreasonable application” inquiry should ask whether

state court’s application of clearly established federal law was “objectively unreasonal

Id. at 409. The only definitive source of clearly established federal law under 28 U.S.C.

§ 2254(d) is in the holdings of the Supreme Court as of the time of the state court deci
Id. at 412; _Clark v. Murphy331 F.3d 1062, 1069 (9th Cir. 2003). While circuit law may

“persuasive authority” for purposes of determining whether a state court decision is an

”

le.

Sior
be

unreasonable application of Supreme Court precedent, only the Supreme Court’s holdings

binding on the state courts and only those holdings need be “reasonably” applied. Id

“Under § 2254(d), a habeas court must determine what arguments or theories
supported or . . . could have supported, the state court’s decision; and then it must as}
whether it is possible fairminded jurists could disagree that those arguments or theorig
inconsistent with the holding in a prior decision of this Court.” RicHiet S. Ct. at 786.
“On federal habeas review, AEDPA ‘imposes a highly deferential standard for evaluati
state-court rulings’ and ‘demands that state-court decisions be given the benefit of the
doubt.” Felkner v. Jackse®62 U.S. _ ,  (2011) (slip op., at 4) (quoting Renico v.
Lett, 559 U.S. ,  (2010) (slip op., at 5).
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[ll. DISCUSSION
Petitioner asks this Court to determine “whether the state court’s finding that trig
counsel was natonstitutionally ineffective under the Sixth Amendment was itself an

unreasonable application of the Stricklestdndard to the facts at handtupp. Br. (dckt. no

33) at 22-34. In Richted 31 S. Ct. at 785, the Supreme Court recently stressed that “[t]he

pivotal question is whether the state court’s application of the Stricktlandard was
unreasonable,” which “is different from asking whether defense counsel’s performance
below Stricklants standard.”“The standards created by Strickleenad § 2254(d) are both
‘highly deferential’ . . . and when the two apply in tandem, review is ‘doubly’ so.4tId88.
The Court must ask not “whether counsel’s actions were reasonable” but “whether the
any reasonable argument that counsel satisfied Strickldeterential standard.”_Id.

Stricklands deferential standard is as follows. To prevail on a claim of ineffectivq
assistance of counsel, a habeas petitioner must demonstrate, first, that his counsel’s
representation fell below an objective standard of reasonableness, and second, that h
prejudiced by this deficient performance. Stricklaf@b U.S. at 687-89. In reviewing
defense counsel’s performance, courts “must be highly deferential” and make “every e
. to eliminate the distorting effects of hindsight.” &i.689.

Again, this Court’s task under § 2254(d) is not to undertake its own Strickland
analysis, but to determine whether the state court’s Strickdaalysis was unreasonable.

“To overcome the limitation imposed by 2254(d),” this Court would have to conclude th

 fel
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whether the state court’s conclusion was based on finding either that there was no defjcie

performance or that there was no prejudice, “both findings would have involved an

unreasonable application of clearly established federal law.” Premo v. Nbi6@&).S.
(2011) (slip op.) at *7.

Here, the Fifth District Court of Appeal did not address in any depth the issues ¢
whether the hearsay statements should have been objected to and excluded based or
evidentiary rules and the trial court’s pretrial ruling, whether trial counsel’s failure to ob

on these grounds constituted deficient performance, or whether, but for counsel’s

ject
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unprofessional errors, the result of the proceeding would have been different. Howeve
state court ruled that the trial counsel's conduct was not ineffective assistance of coun
Means 2007 WL 3408469, at *18. The duty of this Court, under Ricid¢o determine

whether any “arguments or theories” support that decisionidSae786. None do.

A. The State Court’s Finding Was Unreasonable As To Deficient
Performance

Any finding by the state court that trial counsel did not perform deficiently would

have been a reasonable application of Strickle®eleRichter 131 S. Ct. at 785.

The relevant testimony by the officers is indisputably hearsay. The officers repe¢
out-of-court statements made by bystanders about who shot Pearsdfal.g8ad. Code §
1200 (““Hearsay evidence’ is evidence of a statement that was made other than by a v
while testifying at the hearing and that is offered to prove the truth of the matter stated

Out-of-court statements are inherently unreliable because “[tjhe declarant might be lyi

might have misperceived the events which he relates; he might have faulty memory; hjs

words might be misunderstood or taken out of context by the listener YWillzenson v.

U.S, 512 U.S. 594, 598 (1994). Thus, as every lawyer knows, hearsay is inadmissiblg
an exception applies.

No exception applied to the officers’ testimony. Although the bystanders’ staten

by, tl

sel.
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to the officers were in all likelihood spontaneous, the trial court could have no assurange t

they “purport[ed] to narrate, describe, or explain an act, condition, or event perceived |
declarant’ SeeCal. Evid. Code § 1240 (emphasis added). Feswle v. Phillips22 Cal.4th
226, 235 (2000) (holding that under Evidence Code section 1240, “a hearsay stateme

if otherwise spontaneous, is admissible only if it relates to an event the declarant perc
personally. Otherwise, the statement would be hearsay on hearsay and admissible or

each layer of hearsay separately met the requirements of an exception to the hearsay

The bystanders could merely have been repeating what other bystanders told them. T

statements should not have come into evidence.
Moreover — making this case rather unusual — the trial court had already ruled t}

statements should not come into evidence. Specifically, the trial court excluded “any
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mention of either of these statements that these officers overheard . . . unless and unt
court rules that it's otherwise admissible.” (RT 75). Having moved unsuccessfully to §
the evidence before trial, it appears that the State then deliberately elicited this inadmi
evidence in a slightly different form. Though the trial court’s pretrial ruling pertained to
officers repeating the bystander statements, the officers’ testimony about the radio brag
was explicitly based on the bystander statements, and so the distinction between the
bystander statements and the radio broadcast is insignificant. Indeed, the testimony w
perhaps even more damaging in this form: instead of coming from unknown bystander
was presented to the jury as having been adopted by the police department.

Given the testimony’s clear — in fact, predetermined — inadmissibility, it was wha
unreasonable for trial counsel not to object to it, nor to move to strike it once it came ir
evidence. The only argument that supports the state court’s finding that this was not
deficient performance is that it was strategy. “Judicial scrutiny of counsel’s performan
must be highly deferential,” with a strong presumption that actions or omissions “might
considered sound trial strategy.” Stricklad@6 U.S. at 689. Courts are to “judge the
reasonableness of counsel’s challenged conduct on the facts of the particular case, vi
of the time of counsel's conduct.” Idt 690

1. Trial Strategy

The State offers three possible explanations for why the state court might have
that trial counsel met the Stricklasthndard despite his failing to object to the incriminati
hearsay testimony.

First, the State notes that the police officer testimony mentioned a “possible sho

and “possible suspect,” thus referencing “mere possibibisespposed to actualities.” Supp.

Opp. at 15 (citing RT 294; RT 309-10). The State argues that this put “before the jury

doubt as to the shooter’s/suspect’s identity,” especially given the lack of corroborating

| the
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evidence._ldat 15-16. Petitioner argues that this cannot be considered a reasonable frial

strategy, because there was no downside to keeping the statements out. Supp. Reply
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He explains: “where the choice is . . . between no bad evidemntpretty bad evidence, an

competent defense lawyer would choose to keep all of the pretty bad evidence out.” |

Given that the trial judge had already ruled that this testimony was inadmissible
before trial, it was quite likely that counsel’s objections to the testimony would have be
sustained, keeping the offending evidence from the jury. It cannot reasonably be cong
sound trial strategy to allow the introduction of evidence identifying Petitioner as the
“possible” shooter or suspect in the hopes that the “possible” prefix would create suffig
doubt as to the shooter’s identity. This is especially true when there were no admissib
statements, other than the victim’s second version of events, that identified Petitioner §
shooter. Accordingly, this theory does not support the state court’s presumed finding {
trial counsel’s failure to object was not deficient performance

Second, the State suggests that counsel might have opted not to object becaus
evidence might have come in anyway: “the prosecution easily could have offered a leg

non-hearsay purpaoger eliciting” the officers’ statements, namely as foundation to expla

the officers’ subsequent conduct in going to Apartment 103 and fingerprinting the brow
Delta. Supp. Opp. at 16. Petitioner argues that this does not excuse trial counsel’s fa
object, because the officers’ subsequent conduct did not require any explanation (ther
no answer when they knocked on Petitioner’s apartment door, and there were no finge
found on the Delta), but also because the trial court would probably have nonetheless
sustained an objection. Supp. Reply at 4.

Petitioner is correct, of course, that courts often exclude even relevant, admissil
evidence if its prejudicial effect substantially outweighs its probative valueFeskedr.
Evid. 403; Supp. Reply at 4; see al¥&s. v. Sallins993 F.2d 344, 346 (3d Cir. 1993)

(finding that it was reversible error to admit prejudicial hearsay evidence for foundatior
purposes; recognizing that use of hearsay to do so is an area of “widespread abuse”)
McCormick on Evidenc& 249, at 104 (4th ed. 1992)). The trial judge’s pretrial concern

about the prejudicial effect of the hearsay statements, and their exclusion absent som

showing that the declarant actually witnessed the crime, supports this view. According

12
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this theory, too, does not support the state court’s presumed finding that trial counsel’s
to object was not deficient performance

Third, the State suggests that trial counsel might not have objected because thg
officers’ attempts to contact the occupants of Apartment 103 and the lack of response

received “actually was helpful to the deferis8upp. Opp. at 16. According to Pearson’s

second version of the events, Petitioner initiated the argument after saying that his sor

fail

the'

| We

having trouble sleeping because of the loud music. (RT 198-99). The unanswered knock

might have meant that Petitioner’'s son was not home or being watched, which was “at
with” Pearson’s statement. Supp. Opp. at 16. But, as Petitioner points out, there are
numerous explanations of the unanswered knock that did not conflict with the prosecu
overall theory of guilt: the apartment’s occupants might not have heard the knock, war

open the door, or trusted the police. Sep. Reply at 5. Indeed, in light of the State’s

theory that Petitioner and his wife had fled the scene after the shooting, it was not at al

inconsistent with Pearson’s version of events that no one remained to answer the doof.

The unanswered knock might even have led a jury to believe that Petitioner lied when
claimed his son was sleeping. IMoreover, had trial counsel’s strategy been to allow su
testimony in order to undermine Pearson’s credibility, presumably he would have mad
point in his closing._Id.He didn't.

No fairminded jurist could find that trial counsel would have allowed the introdug
of such prejudicial hearsay testimony in the hope of attacking the credibility of the victi
SeeRichter 131 S. Ct. at 786. In light of the victim’s inconsistent statements about the
shooter while at the hospital and later at trial, and the lack of any other eyewitnesses,
would not have been worthwhile to allow such damaging corroborating evidence to co
against Petitioner merely to undermine the victim’s testimony on such a small point (w
Petitioner’s son was asleep prior to the shooting). Accordingly, this theory also does 1
support the state court’s presumed finding that trial counsel’s failure to object was not

deficient performance.
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The Court can conceive of no additional arguments or theories that would justify
state court’s presumed finding that counsel’s failure to object was not deficient. Trial
counsel’s entire theory of the case was that Petitioner was the wrong man. During his
opening argument he stated: “the DA has one witness. And that’'s the victim. The vic
Damon Pearson is the only person that puts a gun in my client’s hand. and that — that

suspect too.” (RT 5). In his closing argument trial counsel insisted: “Like | said before

there is no corroboration. No witness. Nobody was interviewed that showed my client

the shooter.” (RT 453). Even given the wide latitude afforded strategic decisions of c(
in light of trial counsel’s theory of defense, it could not have been “sound trial strategy’
allow corroborating, incriminating testimony to come into evidence, particularly when t
trial judge had already excluded the same testimony before the trial.

One of the main duties required of counsel is to “bring to bear such skill and
knowledge as will render the trial a reliable adversarial testing process.” Strickénd.S.
at 688. When, as here, counsel ignores or neglects fundamental and long-standing
evidentiary rules prohibiting the introduction of unreliable evidence against the defend
fails to act in accordance with this duty. See, &gyde v. Brown404 F.3d 1159, 1179-8(

(9th Cir. 2005), amendetl1 F.3d 1154 (9th Cir. 2005) (“Boyde’s counsel was deficientl|i
ed h
he done so0”); Crotts v. Smitii3 F.3d 861, 866-67 (9th Cir. 1996) (counsel ineffective fof

failing to object to this harmful evidence . . . , which would probably have been excludg

failing to object to prejudicial admission of untruthful statements that defendant had
previously killed police officer); Tomlin v. Myer80 F.3d 1235, 1237-43 (9th Cir.1994)

(counsel deficient where failed to object to admission of witness’s previous line-up
identification of defendant, where line-up was improperly conducted outside of counse

presence); Mason v. Scully6 F.3d 38, 44 (2d Cir. 1994) (ineffective assistance where

counsel failed to object to incriminating testimony subject to exclusion under Bruton y.

391 U.S. 123, 137 (1968)). Because no arguments or theories justify the state court’s
presumed finding that trial counsel did not perform deficiently, that finding was an

unreasonable application of Stricklan8eeRichter 131 S. Ct. at 785.
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2. The State Court’s Finding Was Unreasonable As To Prejudice
Any finding by the state court that trial counsel’s deficient performance did not
prejudice Petitioner would also not have been a reasonable application of Strickland
SeeRichter 131 S. Ct. at 785. The standard for assessing prejudice is whether “there

reasonable probability that, but for counsel’s unprofessional errors, the result of the

sa

proceeding would have been different. A reasonable probability is a probability sufficig¢nt 1

undermine confidence in the outcome.” Strickladgb U.S. at 694In evaluating prejudice

courts are to consider such factors as “the importance of the witness’s testimony in the

prosecution’s case, whether the testimony was cumulative, the presence or absence ¢

—

evidence corroborating or contradicting the testimony of the witness on material pointg, . .

and, of course, the overall strength of the prosecution’s caseDe@ware v. Van Arsdall
475 U.S. 673, 684 (1986); see alsggleston v. U.S798 F.2d 374 (9th Cir. 1986)

(“ineffective assistance claims . . . must be considered in light of the strength of the

governments’s case.”). Thus, a “verdict or conclusion only weakly supported by the rgcor

is more likely to have been affected by errors than one with overwhelming record support.

Strickland 466 U.S. at 695-96.

The state court would not have been reasonable to conclude that the case against

Petitioner was anything but weak. Although there were 30 to 40 people in the vicinity

shooting, the only eyewitness who identified Petitioner as the shooter was Pearson, the

Df tt

victim. No other eyewitnesses testified. There was no gun, no evidence of gunshot rgsidt

no fingerprints or DNA, no confession or admissions, and no history of bad blood betweer

Petitioner and Pearson to suggest a plausible motive. In light of the trial judge’s previgus

ruling excluding the hearsay testimony, it is highly likely that had defense counsel objgctet

to the hearsay statements, the judge would have sustained the objection. Absent the

testimony, what the State had, going into trial, was Pearson. And Pearson had a sign

hea

fica

credibility problem. Pearson had initially told police that he had intervened in a domestic

dispute and was shot by a man he did not know. (RT 363-64). He told police that he
know the identity of the shooter. (RT 390, 392). But then at trial he testified that Petiti
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had shot him after a fight about loud noise coming from a party. (RT 204, 207-11). Th
version of events was no more believable that Pearson’s first version of events, but th
prosecution was able to convince the jury beyond a reasonable doubt of its veracity by

introducing the inadmissible hearsay testimony.

S

1%

The hearsay evidence enabled the prosecution to suggest that there were corropor:

eyewitnesses who had told police that Petitioner was the sRo®tars, the officers’
testimony was critical to the State’s case, and it was not cumulative as no other eyewi

aside from Pearson had identified Petitioner as the shooter. The hearsay testimony w

nes

aAS

particularly damaging coming from police officers, whom the jury might well be especially

inclined to believe.

The prosecution knew how critical it was to corroborate Pearson’s identification
Petitioner, because it acknowledged repeatedly in closing that “the argument of
identification” was “important” in the case, (RT 432), and that “[i]t's an ID case,” (RT 4¢

The prosecution admitted that Pearson’s credibility was key, that his first version of ev

of

51).

PNte

“was [that] someone else . . . possibly committed these crimes.” (RT 433). And then if rel

on the hearsay evidence, stating that “the version that [Pearson] gives in which the De
shot him. . .is ... supported by the police officers” (RT 435) and “It's . . . corroborateq
(RT 451).

The jury was clearly listening, and weighing the veracity of Pearson’s account, g

requested a read-back of Pearson’s testimony in the middle of its deliberations. (RT 1

? The specificity of the statements were aisoticularly prejudicial because they direc
implicated Petitioner and allowed the prosecution to create inferences of guilt from Petitioner’
from the scene. See alSopp. Brief at 31-33.

* In addition, after deliberations, the clerk of ttourt found a sheet of word-processed or ty
notes in the jury room. The notes stated:

Do we all believe [the victim’s] testimony?
Reasons to believe the testimony
[Petitioner was leaving the scene]
He did not return for some time . . .
FPD officers state that people were pointing toward the apartment (\
officers said this)
Someone gave the name “Rich” to the police
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Moreover, those deliberations were somewhat lengthy, spanning from February 27 at
pm until March 1 at 10:41 am. (RT 138, 188). The jury appeared to struggle to make

decision; this was not an open and shut case.

3:2°

!

In support of the state court’s presumed finding that Petitioner was not prejudicad b

his counsel’s deficient performance, the State notes that Petitioner’s trial counsel argued

consistently that Petitioner was not the shooter. (R&e404). He brought out evidence of]

Pearson’s earlier version of events. (RT 362-64). He highlighted Pearson’s inconsistent

statements (RT 454-55, 458-59) and focused on the lack of corroborating eyewitnesses, (

453-57, 459). The State concludes: “trial counsel is not incompetent simply because I

S

tactics were unsuccessful.” Supp. Br. in Opp’n at 18. True, but neither was his repeated

failure to object to the incriminating, already-excluded corroborating testimony cured by hi

subsequent efforts to exculpate Petitioner. Had trial counsel performed competently gnd |

the corroborating hearsay evidence out, the jury would have been left to determine

Petitioner’s guilt based only on the uncorroborated word of the victim, who had given an

entirely different version of events to the officers at a time closer to the shbdtirlgyht of
trial counsel’s deficient performance, the state court could not reasonably have conclu
that there was no “reasonable probability that . . . the result of the proceeding would h
been different.”_Strickland466 U.S. at 694. It is not reasonable to conclude that trial
counsel’s performance did not “undermine confidence in the outcome.id.S€he state’s
holding was therefore an unreasonable application of Strickl8edRichter 131 S. Ct. at
785.

Supplemental Clerk’s Transcript on Agad at 6 (emphasis added); see Msans 2007 WL 340846¢
at *5-6. The notes support Petitioner's argument that the jurors relied on the hearsay testi

ded

nve

nor

returning their verdict. Though the Court of Agah ordered the record augmented with the ngtes,

Supplemental Clerk’s Transcript on Appeal, Lodigact. 7, 2008, and discussed them itself, Mg
2007 WL 3408469 at *5-6, the Court recognizes @ulifornia Evidence Code § 1150 provides t

ANS
nat

“[n]o evidence is admissible to shdhe effect of such statement . . . upon a juror either in influerjcing

him to assent to or dissent from the verdiditiough 8§ 1150 by its own terms is limited to inquiries

‘as

to the validity of a verdict,” the Court’s conclusion as to prejudice does not depend on the jury no

* Then, trial counsel’s subsequent highlightingPefirson’s inconsistent statements and focus

on the lack of corroborating withesses might have had a chance to be effective.

17




United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

IV. CONCLUSION

Even under the Court’s highly deferential standard of review, it is clear that the state

court decision was unreasonable. Trial counsel’s failure to object to the introduction o

hearsay statements identifying Petitioner as the shooter was objectively unreasonable

unjustified by any arguments or theories. The statements were hearsay, and had bee

excluded prior to trial. There were no strategic grounds to allow their introduction. Th

f
, an

N

D

y

were also prejudicial, as this was “an ID case” and the only eyewitness implicating Petitior

as the shooter was the victim, who had serious credibility issues. It is difficult for the Gour

to imagine a more straightforward case of ineffective assistance of counsel. According

Petitioner is entitled to relief on this claim. The Court therefore GRANTS the petition f

writ of habeas corpus. The conviction and sentence of Petitioner are vacated and set

y1
Dr

asic

The State of California shall determine whether Petitioner is to be retried on these charge:

within forty-five (45) days of this Order.
IT IS SO ORDERED.

e
> £
~ 5> S
< |

CHARLES R. BREYER

Dated: April 5, 2011
UNITED STATES DISTRICT JUDGE
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