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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

LOUIS BRANCH, Case No. 1:08v-01655SAB (PC)
Plaintiff, ORDERRE MOTIONSIN LIMINE
V. (ECF Nos. 272, 277, 284, 288)
D. UMPHENOUR,L. SZALAI, and J.
ALVAREZ,
Defendars.

Currently before the Court are the parties’ motiamdimine. Oral argument on the

motionsin limine washeld on January 17, 2017. Plaintiffuis Branchappeared telephonically

and counseKristina Doan Gruenbergppeared for Defendantsmphenour, Szalaand Alvarez
The Court conducted a thorough hearing addressing each of the parties’ nmotionme.
Plaintiff was able to articulate his objections and argue the facts arfdri@ach of the motions

in limine to which he objected to the Court’s proposed ruling, as well as his argument for |

of the motions in which the ruling was in Plaintiff's favor. Having considénednoving and
opposition papers, the declarations and exhibits attached thereto, argumentegrasd¢he
January 17, 2017 hearings well as the Court’s filehe Court issues the following order.
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l.
INTRODUCTION

In April 2004, Plaintiff was transferred to Avenal State Prison (“ASP”). In J20@4,
Plaintiff submitted a sworn declaration that he had witnessed an inmate beingdbatte
assaulted by an officer at ASP. Defendant Umphenour confronted Plaintiff and saiduie “
be dealt ‘with’ for submitting ‘a false declaration against Hicer.” ” Immediately thereafter,
ASP officials caused Plaintiff to be transferred within the prison five times inveeks “amid
the calumny and obloquy that [p]laintiff was a ‘snitch’ and a ‘baby ragerAfter being
transferred to Building 250, Plaintiff was stabbed four times, bludgeoned about tharitea
beaten to semgonsciousness while Defendants Umphenour, Szalai and Ahsiegedly
watched without intervening. Plaintiff was then hospitalized and placed in segmega

On July 7, 2008, Rintiff filed the civil rights complaint in this action pursuant to 4
U.S.C. 8§ 1983 in the Sacramento Division of the Eastern District of California. On ©2fbe
2008, the matter was transferred to the Fresno Division of the Eastern t@etifornia.
This action isnow proceeding against Defendants Umphenour, Szalai, and Alvarez for failu
protect Plaintiff in violation of the Eighth Amendment and against Defendant Umphearou
retaliation in volation of the First Amendment.

Trial in this action is set to commence on January 30, 2017. On December 27,

Defendants filed motionis limine. Plaintiff filed motionsn limine on December 30, 20160n

January 9, 2017, Defendants filed two oppositions to Plaintiff's motiolsine.! On January
12, 2017, Plaintiff filed objections to Defendants’ motiagnBmine.
.
LEGAL STANDARD
A party may use a motiom limine to exclude inadmissible or prejudicialidence

before it is actuallyntroduced at trial. SeeLuce v. United States, 469 U.S. 38, 40 n.2 (198

“[A] motion in limine is an important tool available to the trial judge to ensure the expedit

! The Court has reviewed the two oppositions and they appear to be idextiept that the second document
contains the proof of service. The Court shall disregard the opposigdrafiECF No. 283.
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and evenhanded management of the trial proceedings.” Jonasson v. Lutheran Child and

Services 115 F.3d 436,440 (7th Cir. 1997). A motionlimine allows the parties to resolve
evidentiary disputes before trial and avoids potentially prejudicial evidencg pesented in
front of the jury, thereby relieving the trial judge from the formidable task ofaleanng the
taint of prejudicial evidence. Brodit v. Cambra, 350 F.3d 985, 1004-05 (9th Cir. 2003).

Motions in limine that exclude broad categories of evidence are disfavored, and

issues are better dealt with during trial as the admissibility of evidence. arfgasrberg v.

Goodyear Tire & Rubber, Co., 519 F.2d 708, 712 (6th Cir. 1975). Additionally, s

evidentiary issues are not accurately and efficiently evaluated by the trial ijudgmotionn
limine and it is necessary to defer ruling until duringltwhen the trial judge can better estima
the impact of the evidence on the jury. Jonasson, 115 F.3d at 440.
.
DISCUSSION

The Federal Rules of Civil Procedure provide that generally relevant evidend
admissible at trial. Fed. R. Evid02. “Evidence is relevant if: (a) it has any tendency to mak
fact more or less probable than it would be without the evidence; and (b) the fact
consequence in determining the action.” Fed. R. Evid. 401. Relevant evidence can be ex
“if its probative value is substantially outweighed by a danger of one or morefofidheng:
unfair prejudice, confusing the issues, misleading the jury, undue delay, gvésti&, or
needlessly presenting cumulative evidehdeed. R. Evid. 403.

A. Plaintiff’'s Motions in Limine

1. Motion to Exclude Evidence of Conviction

Plaintiff seeks to exclude evidence of his convictemguing that it is inadmissible

because more than ten years has passed since his last conviii@mdants argue that since

Plaintiff has not been released from custody his conviction is not inadmissible. Fuf
Defendants contend they do not intend to question Plaintiff regarding the nature ancaub$tg
his felony conviction unless he “opens the door” to questions regarding the nature ¢

conviction.
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Plaintiff was sentenced to life inripon after being convicted on counts of rape wi
force, kidnapping for rape, and robbery. (ECF No.-27& 97, 103) Fed. R. Evid. 609(a)
permits impeachment by evidence of criminahwation, butif more than 10 garshave passed
since the conviction or release from confinement for it, the probative value, supposigeciic
facts anccircumstances, must substantially outweigh its prejudicial efféed. R. Evid. 609(b).

Pursuahto Rule 609(a)(1)(A), Plaintiff's felony conviction is admissible to impéaish
credibility. Plaintiff seeks to exclude that he was convicted of a felbatgiven that Plaintiff is
currently incarcerated and his legal claims in this action arose dk@nts which occurred in
prison, the fact of Plaintiff's felony conviction will be apparent to the jury.

At the January 17, 2107 hearirgjaintiff objeced to the admission of the term of hig
sentence on the ground that it is unduly prejudicial. However, the Court finds thabtlod tes
conviction is relevant because it goes to his credibility. Since Plainfbban sentenced to @

life sentence, th€ourt finds that the length of his sentence is relevant as to whether he w

suffer any consequence were he to perjure himself in this adtloder the circumstances, the

fact andthe term of his senten¢dutnot the details, of Plaintiff's convictis areadmissible for
the limited purpose of impeaching his credibility and Plaintiff's motiograted in part. Fed.
R. Evid. 403, 609(a)(1)(AJ.

2. Motion to Exclude Exhibits

Plaintiff seeks to exclude four exhibits under Rule 4@3aintiff did not identify the
exhibits by exhibit number nor did he provide a copy of the exhibits for the Court’s

Defendants respond that Plaintiff is seeking to exclude his own exhibits and theyimtembto

2 All references to pagination of specific documents pertain to those as éudarathe upper right corners via the
CM/ECEF electronic court docketing system.

% To the extent thaany party‘opens the door” as to any ruling in this ordée party wishing to introduce or
exclude such evidenahall raig the issue outside the presence of the jury to allow the Court to decide #ire matt
prior to such evidence being presenmeexcluded from th@ury. Each partynustbe prepared targue why the
ruling of theCourt in this order must be changed in lighthe evidence presentetitaal and will not allow a party
to merely reargue an issue already considered and ruled upon by the courttpgbr Aalditionally, as noted at the
hearing, the Court is able to afford more time to each paudygue issesin a motion in limine hearingecause the
court has scheduled the tipie not governed by the jury’s tinend it commitment to finish the trial in a timely
manner Such a methodical cannot be employed at trial as the jury’s time is besngatadt beause the Court will
not unnecessarily wasteatttime, each party muste prepared tgive a succinct andxpeditiousexplanation as to
why the court should rule iits favor.
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admit these documents at trial. urther, Defendast agree to exclude reference to “bal
raper/snitch” unless Plaintiff makes allegations that such statements were ynBeééebhdant

Umphenour or any other correctional officer at trial. Accordingly, Plamtiffotion to exclude

the 11/26/3003 Inspector General Memorandum, 5/19/2004 ASP Initial ClassificationoCh
“baby raper/snitch” complaint/discovery statements, and 7/19/2007 emergeety aapeal

#03042 is granted.

3. Motion to Exclude References to Sexual Innuendo, Misconduct, Calumny
Obloquy

Plaintiff seeks to exclude all references to sexual misconduct, innuendo, cahmahny
obloquy maintained in any CDCR case records or in any statement whatsoeliergoound
that they would preserst danger of unfair prejudice, confusion of the isaras misleading the
jury. Defendants respond that they have been unable to ascertain what Rsamtiffing to
exclude, other than those statements addressed by Plaintiff's nmliimime no. 2.

Although Plaintiff states that he seeks to exclude eefs¥s contained in the “cast
records”,Plaintiff has not identified any exhibits which he seeks to excletntiff's requesis

the type of motionn limine to exclude broad categories of evideniatare disfavoredassuch

issues are better dealt with during trial as the admissibility of evidence aBpesberg 519
F.2d at 712. Plaintiff's motion to exclude all references to sexual misconduct, innue
calumny and obloquy maintained in any CDCR case recordsamyirstatement whatsoever i
deniedwithout prejudice.

4. Motion to Exclude Prison Disciplinary Records

Plaintiff seeks to exclude all prison disciplinary records as charactelersa.
Defendants respond that they do not intend to introduce Plaintiff's disciplinargsebowever
they reserve the right to use the records as impeachment evidence.

Plaintiff's motion to exclude all prison disciplinary records is granted. dévevw Plamtiff
is advised that such records may be used as impeachment evidence based upon thg te
proffered at trial Therefore, if the disciplinary records are to be us$ed purposes of

impeachmentDefendants shall raise the issue outside the presetioe jofy to allow the Court
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to issue a ruling prior to the evidence being presented to the jury.

5. Motion to Exclude Defendants’ July 11, 2004 Chronos

Plaintiff seeks to exclude chronos of the 7/11/2004 incident. Defendants respond th
chronos arenot hearsay because they are statements of a party oppibreeodurt has already
adjudicated Plaintiff's argument regarding the timing of production of the documents,
Plaintiffs argument that the documents are fraudulent goes to the warghtnotthe
admissibility of the documents.

Initially, Plaintiff contends that these documents were not produced until after
discovery cutoff date. On November 7, 2014, the magistrate pheégessigned to this action
issued an order denying Plaintiff's request to exclude the chronos from being ussdaititm.
(ECF No. 151.) The magistrate judge found that the chronos had been produced tb &ai
soon as they were discovery and reopened discovery in order to allow Plaintiff an opptutut
conduwct discovery regarding the documetdsaddress any possible prejudice to Plaintiff bas
on the late production. Id. at 78.) Plaintiff's motion to exclude the chronos based on t
timeliness of their production has alreaddeh addressed by the Cqouahd Plaintiff's motion is
deniedon this ground.

The documents at issue at@o general chronos which have the typed name
Defendand Szalai and Alvarez.(ECF No. 1383 15 39, 35.) Plaintiff seeks to exclude the
chronosarguing they are signed by an unknown declarant and are therefore hé4esasay is
“a statement, other than one made by the declarant while testifying attloe brearing, offered
in evidence to prove theuth of the matter assertedPed.R. Evid. 801(c). In the absence of a

procedural rule or statute, hearsay is inadmissible unless it is defined -hgamsay under

Federal Rule of Evidence 801(at) falls within a hearsay excepti under Rules 803, 804 or 807,

SeeFed.R. Evid. 802 30B Federal Practice & ProceduBasidence § 7031 at 279.

Plaintiff argues that the chronos are hearsay because of the signaturedooutinents;
however, he signature on the documents is not relevant to whether the statements are h
The questions whether they are out of adwstatements being offered for the truth of the matt

asserted and, if so, does an exception to the hearsay rule apply. While Defarglsntbat the
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statements are ndrearsay because they are statements of a party opponent, under Rule

the Feeéral Rules of Evidence such statements would beheansay if offered by Plaintiff.

However,Rule 801 does not allow a party to offer his own out of court statement to prove
truth of the matter.

The chronost issue here are out of court statemégtthe defendants and if offered fo
the truth of the matter asserted thaye clearly hearsay Therefore, they wouldnly be
admissible if an exception to the hearsay rulesieppt are defined as nemearsay under Rule
801(d) Defendants have not offered an exception to the hearsay rule that would apply
chronos at issue here. Therefore, the Court shall grant Plaintiff's request. Theettsighnall
be excludedand if Defendants believe that a hearsay exception applies they shall addre
issue with the Court outside the presence of the jury priattéopting to admit the documents.

Plaintiff also seeks to preclude the defendants from offering testimonydettlin the
chronos. While Plaintiff zealously advocatesshinterpretation of the lawg party mayproffer
testimony regarding facts that are within his personal knowledge. Fed. R. Evid. 60Riff PI
reliesonTome v. U.S., 513 U.S. 150 (1995), to argue that Defendants should not be allow
testify tothe substance of the statements included in the chronos.

Tome was a criminal action in which the defendant was on trialdlmny sexual abuse

of a child Tome 513 U.S. at 153. After the victim testified at trial, the prosecutor admit

BO1 of

> the

~

to the

ss the

ed to

ted

testimony fromsix individuals regarding prior consistent statements that the victim had made

describing the defendant’s actgl. at 153-54. On appeal, the Supreme Court was addressing the

admissibility ofthe prior consistent statements made thg victim to other individuals under
Federal Rule of Evidence 801(d)(1)(BY. at 153-55.

Under Rule 801(d)(1)(B), a prior consistent statement is not hearsay when éresi gt
rebut an express or implied charge that the statement was recently fabricatedha #clarant
acted from a recent improper influence or motive in the testimohlge Tome court was
consideringwhether thevictim’s statementsnade to the witnessesvere admissible as a prior
consistent statemergven thoughthey were made after her allegedtime to fabricate the

testimony aroseld. at 160-165.
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Although the Court appreciates Plaintifésalousadvocacy of his positiod,omedid not
hold that the victim’'s testimony was inadmissibM/hile a prior statement such as the chron
in this case are hearsay and Rule 801 could apjpiefendants attempted to admit thg
statements as a prior consistent statemamtindividual’s testimony based upon his person
knowledge is not hearsay. Therefofemeis not applicable to the defeaaks’ testimony in this
action. While Plaintiff's arguments could be applied to counter a claim that the chrenpsar
consistent statements if Plaintiff challenges the defendant’s testimony at triaktimeny itself
is not inadmissible.

Finally, Plaintiff argues that the chronos are fraudulent and the defendants
perpetuated a fraud on the Court. Plaintiff's argument that the documeifsuadent goes to
the weight of the evidence and not the admissibility. If the documentswarétd be admissible
at trial, Plaintiff will have the opportunity to cross examine the declarant anchake argument
to the trier of fact regarding the reliability of the documents. Plaintiff's moticexttude the
July 11, 2007 chronos of Defendants Akaand Szalai is grantéd

6. Motion to Exclude Objections to Pretrial Order

Plaintiff requests that all the December 19, 2016 objections to the pretrial orde
excluded. To the extent that Plaintiff seeks to incorporate those issuésimdis® oljections to
the pretrial order into the current motiandimine, he may not do so. Plaintiff was advised th
he must raise his motiona limine in the current motion. Plaintiffs motion to exclude a
objections to the pretrial order is denied. Plaintiff may raise appropxistenéiary objections
as they arise during the trial of this action.

B. Defendants’ Motionsin Limine

Other than Defendant’s motian limine no. 10, Plaintiff does not address the specific

motions in liminein a manner in which the Court can determine the motion to which h
responding. Ultimately, Plaintiff states that he is amending his exhibit list to eigiitexh

However, Plaintiff did not provide the exhibits or otherwise identify which of taerdlants’

* To the extent that the foundational basis of admissibility relies on trubiness, Plaintiffif he choosesmay
cross examine as to the foundational basis prior to the document beiitig@dmo evidence.
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motions in limine would apply to any specifiexhibit Therefore, the Court is unable ft¢
determine if the exhibits he intends to use at trial fall within the moimhsine raised by
Defendants.

1. Motion to Exclude News Stories Regarding CDCR Wrongdoing

Defendants seek to exclude news articles regarding alleged wrongdoi@ipGR.
Specifically, Defendants seek to exclude an August 1, 2010 article from thereato Bee
(ECF No. 272 at 36), an August 8, 2010 article from the SacranteiBee (id. at 8) and a

December 12, 2015 story from the Bay Area News G(au@t 9),on the grounds that they are

irrelevant in this action, address incidents that occurred long after thes @deged herein about
different issues, and would mislead the jury and confuse the issues.

As stated above, hearsay“ss statement, other than one made by the declarant w
testifying at the trial or hearing, offered in evidence to proverita of the matter asserted.’
Fed.R. Evid. 801(c). Newspaper iicles are inadmissible hearsay as to their conteatez v.

City of Los Angeles946 F.2d 630, 642 (9th Cir. 1991). To the extent that such evidence ¢

be relevant, newspaper articles are also excluded on the grounds that they arebast t

evidence of the information contained withilAm. Civil Liberties Union of Nevada v. City of

Las Vegasl3 F. Supp. 2d 1064, 1070 (D. Nev. 1998p the extent that Plaintiff seeks to admi

the newspaper articles for the truth of the matters asserted whithiarticles are excluded on th¢
grounds that they are inadmissible hearsay.

This action is proceeding on Plaintiff's claims that Defendants Umphenouaj,Saad
Alvarez stood by and failed to protect him while he was being attacked byiothates at
Avenal State Prison anttiat Defendant Umphenour retaliated against Plaifbiffsubmitting a
declaration in support of another inmate’s grievance against a correctional. officen if the
articles identified were not inadmissible on the grounds of hearsay, they do notnmdketat

issue in this action more or less probable than it would be without the evidence.

The first article was published on Sunday, August 1 whildges that due process for

prisonerss being violated in prisonealisciplinaryproceedingsnd discusses incidents at variou

institutions within the CDCR and contains statements from various inmates andgsfisiais.
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(ECF No. 2722 at 36.) The seond story is a followup editorial to the August 1 story which
was published on August 8, 2010 discussing the reporter’s series of articles. ECF2R at
8.) Plaintiff's claims in this action do not involve violations of his due process rmginisg a
disciplinary hearing, and the incidents reported in this article did not occweabAState Prison
nor are they similar to Plaintiff's claims in this action.

The third article was published on December 17, 2015, and discusspsrt by the
California Inspector Generalfter an investigation at High Desert State Prison faatlthe
state prison system has created a “culture of racism”, engages in alarming use aigkinst
inmates, and has a code of silencll.) (Similar to the prior two articlegshe newspaper article
discusses High Desert State Prison and the results of the investigation daéedre the
incidents raised in this action. Therefore, the Court finds that the newspaples aate not
relevant to the claims procard here.

Finally, to the extent that there could be some minimal relevance in this action
articles would be excluded on the grounds that they would mislead and confuse the jut
prejudice the defendants. The information in the articles couldt iesthe jury basing their
verdict in this action on incidents thatcurred at other institutionand involving other
correctional officersrather than the evidence regarding the incident that occurred Tbus,
the Court finds that the probative value of such evidence is substantially outweigltled &
danger of misleading and confusing the jury and unfair prejudice to the defendants.

Defendants’ motion to excluddaintiff's exhibits 1, 2, and & granted.

2. Motion to Exclude Reference to “Godf Silence” or “Green Wall”

Defendant moves to exclude any testimony, questions, or arguments regardingdée
of Silence” or “Green Wall.”Defendant argues that the terms iarelevant, overly prejudicial,
and would be an undue consumption of time.

The issue to be decided by the jury in this action is whether Defendants Umphe
Szala, and Alvarez stood by and failed to protBtintiff while he was being attacked by othe
inmates atASP and Defendant Umphenour retaliated against Plainfithe Court finds that

testimony or arguments regarding the “Code of Silence” or “Green Wallldwaye little if any
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relevance in dermining whether Defendants Umphenour, Szalad Alvarez engaged in the
acts alleged.

If testimony egarding the “Coel of Silence” orGreen Wall” was to be admitted during
the trial, it would serve to cause confusion on the issues to be decided in this actionlead n
the jury. Presentation of such evidence would create a trial within thenmial@uld waste the
time of the jury and the Court. Finally, the proposed testimony would likely resultfair

prejudice against Defendants Umphenour, Szalai and Alv&eeAllen v. City of Los Angeles

No. 2:10cv-04695 CAS (RCx), 2012 WL 1641712, at *2 (C@al. May 7, 2012) (finding use

of term “Code of Silence” unduly prejudicial); Engman v. City of Ontario, No.-61200284-

CAS (PLAXx), 2011 WL 2463178, at *4 (C.[@al. June 20, 2011) ( use of terms such as “Ca
of Silence”, “Wall of Silence”, “testilying”, etc. are unfairly prejudicial to eleflant) Buckley v.
Evans No. 2:02cv-01451JKS, 2007 WL 2900173, *5 (E.D. Cal. Sept. 28, 2007) (precludi
plaintiff from introducing evidence of “Code of Silence” and “Green Wall”). Thias,Gourt
finds that the probative value of such evidence is substantially outweighed by tlee dan
unfair prejudice.

Plaintiff may question correctional officer witnesses on whethelr tihestimony is
truthful and mayargue that any correctional officerho testifies for thelefendant is prejudiced
and is lying for his fellow officers simply because they work together a#filiated with one

another, or are friends. In all other respects, Defendantdion in limine is granted.

Discussing theé‘Code of Silence” or*Green Wall” will not be allowed on the grounds of

relevanceand the danger of undue prejudice under Federal Rule of Evidence 403.

3. Motion to Exclude Reference to PlaintiffsComplaints RegardingOther
Institutions

Defendants’ third motionin limine seeksto exclude evidence regarding problem

Plaintiff had at other correctional institutions prior to being transfewedSP and after the
incidents alleged in this actiorspecifically,Defendantseference the followingxhibits
4. A memo from the Officeof the Inspector General datéd/26/2002 stating that

Plaintiff's claims have been investigated and no further action is required.
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7. Classification actions dated 4/03 and 1/28/04 signed by J. Mejia.

8 Mental Health Note dated 7/3/03; a 7/14/03 general chrono signed by R. M
regarding Plaintiff being at the Central Facility Heath Care and seeingvankn
enemy; an August 22, 2003 court order requiring CDCR to respond to a ha
petition regarding the incident.

9. Classification actin dated 11/14/03 signed by E. Donnelly approving transfer.

15.  An April 21, 2004 memorandum from B. Gentry informing Plaintiff that his

appeal had been lost or misplaced and he could refile.
30 Classification action dated 2/8/05 and signed by R. Hernaredemding prior
action.

31 Emergency Appeal dated 7/19/07 requesting transfer which was granted.

32 An 11/16/07 Memorandum from Plaintiff to K. Sampson at Californi

Correctional Institution, Tehachapi, regarding transfer.
33 A November 27, 2007etter from M. Witcher acknowledging request to rescir

transfer.

atus
(0]

\beas

nd

34 A September 29, 2010 note by E. Diaz noting that it was discovered that Plajintiff

had an enemy at CTF.

In order to be admissible, evidence must make a fact atirsshes actionmore or less
probable than it would be without the evidence. As discussed above, the sole issues thyat
will be asked to decide in this action are whether Defendants failed to protedifffbai July
11, 2004; and whether Defendant Umphenoualisged against Plaintiff at ASP. Plaintiff's
complaints and interactions with other correctional officers at other institubefore and after
his confinement at ASP are not relevant in this action.

Further, admission of Plaintiff's complaints regarding other incidents would rurskhe
of turning this action into a mini trial on each of Plaintiff's complaints which would tea
confusion of the jury and waste of time. Defendants’ motion to ex&adetiff's exhibits 4, 7,
8, 9, 15, 30, 31, 333, 34 andeference to Plaintiff's complaints regarding other institutions

granted.
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4, Motion to Exclude Reference to Plaintiff's Transfer to and Within ASP
General Complaints about Safety

Defendants’ motiomn limine no. 4 seeks to excludeidence regarding his transfer from
Folsom State Prison to ASP, his transfers within different buildings at A8Fhis generalized
safety concerns while he was at ASP.

Defendants seek to exclutiee following exhibits as they all pertain to his trangfem
Folsom State Prison to ASP.

10 Citizen complaint by Plaintiffs mother to the warden of Folsom State Pris

dated March 15, 2004 regarding a phone call she received from J.R. Ellisop;

October 13, 2004 letter from Plaintiff's mother’s doctor tdBHHeise.
11 A March 30, 2004 letter from Warden Shepherd to Plaintiff's moth
acknowledging receipt of her complaint against Mr. ElisonApril 8, 2004 letter

from Warden Shepherd to Plaintiff's mother that the investigation was comple

or

er

ted.

12 An April 12, 2004 memorandum from Cheryl Pliler to staff regarding mission

changes at Folsom State Prison and Pleasant Valley State Prison.
13. An April 16, 2004 Classification action signed by L. Ping.
14.  An April 15, 2004 letter from Charles Carbone to Linda Rianda on behal
Plaintiff regarding the transfer to ASP.
16. Initial Classification action dated May 19, 2004 and signed by J.M. Fuentes
Baker, and K. Bay.
17. May 26, 2004 letter from Warden Knowles to Charles Carbone addressing re
to transér Plaintiff.
28.  January 21, 2005 classification action signed by P. O’Daniel.
Plaintiff's claims for retaliation by being transferred were dismissaah fthis action on
May 11, 2011 for failure to link any defendant to the actions. (ECF No. 2%.at Bhe only
claims at issue here are the failure to protdmims against the three remaining defendants

retaliation claim against Defendant Umphenotihe only exhibit which the Court finds coulo
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be potentially relevanin this actionwould be the initial classification upon receipt at ASH
exhibit 16. At the January 17, 2017 hearing, Plaintiff agreed that this document shou
excluded in this action.

The Court finds that these documents which relate to Plaintiff's transfercanelevant
in this action Further, the documents should be excluded be¢hageadmissiorwould result
in misleading the jury, confusion of the issues, and waste of time. Accordingly, Dafnd
motion to exclude exhibits 10, 11, 12, 13, 14, 16, 17, and 28 is granted.

5. Motion to Exclude Internal Affairs Investigation into the Incident

Defendants seek to exclude evidence that there was an internal affairs invesingatio
the July 11, 2004 incident on the grounds that it is irrelevant, ovedpdcial, and an
inadmissible subsequent remedial measure.his opposition, Plaintiff states that he seeks
admit the internal affairs investigation to show that no remedial measures were aak
suggested by Defendants’ motion to exclude. Howevkether remedial measures were takg
after the incidents alleged in this complaint is not relevant to whether Defenddeats tb
protect Plaintiff or Defendant Umphenour retaliated against Plaintiff.

At the January 17, 2017 hearjnBlaintiff argued that the investigation was releva
because it did not appear that anyone was interested in discovering wiasdaalted him.
However, whether the internal affairs investigation discovered or agenbptdiscover who the
assailants were is not relevaitt whether the defendants failed to protect Plaintiff and
Defendant Umphenour retaliated against Plaintiff

Further, to the extent that the internal affairs investigation is reletraane is a danger

that the jury would infer wrongdoing based upthre fact that an investigation occurred.

Additionally, admission of the fact that the investigation occurred would ceeatmi trial on
the investigation itself and the findings which would waste time and create confofsihe
issues. Te Court findghat the probative value of the evidence is substantially outweighec
the dangeof unfair prejudice, confusion of the issues, and wasting time.

Defendants’ motionn limine no. 5to exclude the internal affairs investigation into th

incident isgranted
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6. Motion to Exclude “Good Character” Evidence

Defendant moves to preclude Plaintiff from offering exhibit 35 as it is evidengeoaf
character. Exhibit 35 is a series of documents as follows: A comment which apped
recommendconsideration of recognizing Plaintiff for a heroic act on May 28, 1985 (ECF
2722 at 92), a report from April 10, 1985 indicating that Plaintiff was involved in a megaal r
disturbancdaking weapons away from other inmates and attempting to baim down(id. at
93-94); a March 19, 1991 general chrono stating that Plaintiff turned over a metal obje
found on the yardid. at 94); and a March 19, 1992 general chrono that stated Plaintiff repg

that the type writer in the law library could bged as weapon making materidl @t 95).

]

No.

ct he

rted

Evidence must be relevant to be admissible. Fed. R. Evid. 401. The Court finds that the

documents in exhibit 35 are not relevant to the claims that are proceeding intitis a
Moreover, “[e]vidence of a person’s character or character trait is not admissgyove that on
a particular occasion the person acted in accordance with that character or traiR! Esdl.

404(a)(1),similarly “[e]vidence of a crime, wrong, or other act is not admissible to prov
person’s character in order to show that on a particular occasion, the persan actatdance
with the character,” Fed. R. Evid. 404(b)(1). Defendants’ motion to exclude exhibit 3

granted.

7. Motion to Exclude Tefimony that Assailants @re Defendants’ “Gang Member
Agents”

Defendants move to exclude testimony that the inmates who attacked Plairgitheer

“‘gang member agents.” Defendants argue that Plaintiff has no evidence to suppodans
allegation or that the defendants aegltto any gang. Defendants argue that the terminolog
irrelevant, inflammatory, and unduly prejudicial.

Plaintiff does not address Defendants’ motiorlimine no. 7, however similar to the

findings in Defendants’ motiom limine no. 2, the Courtlsall exclude all references to “gang
member agents” as unduly prejudicial. Defendants’ matidimine no.7 is granted.

I

I
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8. Motion to Exclude Testimony that Defendants Falsified Chronos Regarding
July 11, 2004 Incident

Defendants move to excludelaintiff from testifying that Defendants falsified the
chronos regarding the July 11, 2004 incident on the grounds that it is speculative.

Plaintiff may proffer testimony regarding the chronos thatwishin his personal
knowledge Fed. R. Evid. 602.Further,a lay withess may offer an opinion that is “rationall
based on the witness’s perception; helpful to clearly understanding the isitiestisnony or to
determining a fact in issue; and not based on scientific, technical, or otheigpd knovedge
within the scope of Rule 702.” Fed. R. Evid. 701. Plaintiff's opinion that the chronos \
falsified is based upon his opinion and not on personal knowledge. Should the chronos be
into evidencePlaintiff may not testify to his speculati@aout the evidence.

If admitted into evidence, Plaintiff may question the defendants regardingati@emin
which the chronos were discovered and producBthintiff may also present argument to the
jury during closing argumerdn the reliability of the chronos and his opinion of them based
the evidence presented at triddowever, Plaintiff may nqtroffer testimony that the Defendant
falsified the chronoas this is speculativentil a further foundation is laid.

Defendand’ motionin limine no. 8 to exclude testimony that Defendants’ falsified t

July 11, 2004 chronos is granted.

9. Motion to Exclude Testimony that Defendant Umphenour “Sabotaged” Plaint
Property

The screening order in this action found that Plaintiff had stated a retaliatiom @
against Defendant Umphenour based upon his allegations that Defendant Umphenour tg
he would be*dealt with for making a false declaration against an officer drehtfailing to
intervene when Plaintiff was attacked by inmat¢&CF No. 103at 10) The screening order
found that Plaintiff had failed to link Defendant Umphenour to any other retaliattsraad the
allegations tht his property was sabotaged weague. [d.) Finally, the screening order founc
that even if Defendant Umphenour did gather and inventory Plaintiff's belanthegcomplaint

was devoid of any factual allegations that Defendant Umphenour took any advensexgainst
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Plaintiff's propety. (Id.) Defendants argue that based on these findings evidence of
“sabotage” of Plaintiff's property is irrelevant in this action.

Here, the question is not whether Plaintiff stated a claim based upon these thets
complaint, but whethehe evidence is relevant to the claims that are proceeding to trial in
action. Plaintiff must prove five elements to prevail on his retaliation clé{fr) [A] state actor
took some adverse action against an inmate (2) because of (3) that prismiectseg conduct,
and that such action (4) chilled the inmate’s exercise of his First Amendigieist and (5) the

action did not reasonably advance a legitimate correctional ggalotes v. Robinson, 408 F.3¢

559, 567 (9th Cir. 2005)accord Watison v.Carter 668 F.3d 1108, 1114 (9th Cir. 2012);

the

this

Brodheim v. Cry, 584 F.3d 1262, 1269 (9th Cir. 2009). Plaintiff must prove that Defendant

Umphenour acted with retaliatory motive and can make such a showing by the timing of

allegedly retaliatory act and other circumstantial as veadli@ct evidence.Quiroz v. Short, 85

F.Supp.3d 1092, 1099 (N.D. Cal. 2015).

Evidence that Defendant Umphenour did othetaliatory acts toward Plaintiff could
make the fact of whether he retaliated against Plaintiff on July 11, 2004 more prdizable t
would be without the evidence. Therefore, other retaliatory acts could be relevdre t
retaliation claim in this @ion. Further, while Defendants request to exclude evidence of
“sabotage” of Plaintiff’'s propertythey did not object to Plaintiff's statement of faatsthe
pretrial orderthat Defendant Umphenour packed his belongs and when Plaintiff's propasty|
unsealed it had been sabotaged. (ECF No. 265 at 7:3-8.)

Plaintiff seeks to admit a Mule Creek State Prison Property Inventory. S(E€€F No.
2722 at 66.) As previously stated, Plaintiff may testify to facts within hisopatsknowledge.
This would include what he discovered when he received his property, but the prison inve
sheets hearsayand is therefore inadmissible unless there is an exception to the hearsagtru
applies. Plaintiflargues that the business record exception waggly. At trial Plaintiff will
have to either obtain a stipulation for the admission of the exhi@st@blish the appropriate
foundation for theexception if he seeks to admit the exhibit at trial.

Defendantsmotion in limine no. 9 shall be denied subject to beregewed during trial
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at which time the Court can determine the relevance to the claims proceedingutitims

10. Motion for Plaintiff to be Appropriately Restrained During Trial

Defendants request that Plaintiff be restrainednduthe trial of this matter citing his

previous criminal and custodial historfpefendants request that Plaintiff be required to rema

in shackles, or at least leg restraints attached to the cement bucket, during tria

Plaintiff opposes the motion stating that he is 70 years old and does not havetth&albili

run therefore he does not pose a threat if he appears without shackles. Furthtéf, Seddes
that there is a danger of unfair prejudice, confusion of the issues and misleadury.the j
When a civil action involves an inmate, the court should be wary of requiring the ini

to appear in restraintsSeeTyars v. Finner, 709 F.2d 1274, 1288 (9th Cir. 1983)Ellis v.

Navarrg No. 4:07cv-05126 SBA, 2012 WL 3580284, at *5 (N.Dal. Aug. 17, 2012). While a
trial court has the discretion to order that an inmate appear in shackles, the degsided by

a two part test.Morgan v. Bunnell, 24 F.3d 49, 51 (9th Cir. 1998llis, 2012 WL 3580284, at

*5. “First the court must beersuaded by compelling circumstances that some measure
needed to maintain the security of the courtroom. Second, the court must pursudrietsgeres
alternatives before imposing physical restraintdfbrgan 24 F.3d at 51 (internal punctuatior
and citations omitted). Shackling an inmate is proper where a serious threcaoé es danger

to those in and around the courtroom exists. Wilson v. McCarthy, 770 F.2d 1482, 1485 (9t

1985). “The judge has wide discretion to decide whether a defendant who has a propen;
violence poses a security risk and warrants increased security meagdoegah, 24 F.3d at 51.

In this instance, Plaintiffs serving a life sentence @wo counts ofrape with force and
robbery. (ECF No. 272 at 97) Plaintiff also has prior convictions for kidnap to comm
robbery and escapeld() Plaintiff has been arrested for battery, burglary, robbery, possessic
a controlled substance, murder, escape, kidnap and rlpg. Plaintiff escaped from a Fresnd
County Court in 1968.d.) A second escape is noted on November 8, 1973. (ECF No.-272
at 99.) Defendants have also submitted an initial classification review on March 9, 2

showing that Plaintiff’s

[d]isciplinary history is extensive and indes CDCG115’s issued for disobeying
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orders, disruptive behavior, inappropriate contact with civilian volunteer,
threatening staff, disrespect towards staff, manipulation of staff, indecent
exposure, assault on female staff, fondling female staff and conduct conducive to
violence, refusal to take TABE test, misuse of state property, manipulédiiig s
disobeying direct orders, possession and control of inmate manufactured alcohol,
threatening staff, exposing his penis, assault female Correction Offisexual
manner, sexual misconduct, and numerous more. Additionally Subject has
numerous CDC-128-A’s Custodial Counseling chronos for sexual behavior, out of
bounds, disobeying direct orders, failure to report and several more.

(ECF No. 272-2 at 99.)

Basedon Plaintiff's convictions forape and escaphis defiance of correctional officers
and his history of sexual assaultive behavior in prison, Plaintiff does pose a risk of dang
those in the courtroom during the trial of this matter. In this instathere are compelling
circumstances to show that some measure of restraint is needed to maintainrihe debe
courtroom.

It is the standard practice of this Court that any civil trial plaintiff who has beenated
of a felony will remain sackled at the ankles to the floofhe Court finds that Plaintiff will not
suffer any prejudice becauseetshackles will not be in sight of the potential jury during voir di
or the jury once it is selected as the counsel tables are skirted. Plaeyitestify from the
counsel table in order for him to have his exhibits, notes, and other documents withiraehsy
during his testimonyr he may choose to testify from the witness stalfidPlaintiff chooses to
testify from thewitnessstand he willbe situated on the stand and placed in leg restraints w|
the jury is out of the courtroom. Should any safety related event occur duringailhe
Defendants may renew the request for additional shackling.

C. Plaintiff's Request to Strike Documents from the Record

Plaintiff objects to Defendants filing his exhibits in the record and asks thatbthe
stricken from the record or censored. In the pretmdér, the parties were advised th@i f‘the
exhibit sought to be admitted would not be in the court’s possession one week prior to thammo
limine hearing, then the exhibit in question must be included in the moti@ilure to properly
reference or attach an exhibit in the motion will result in the request beiregde (ECF No. 265 at

18:2225.) The Court is not in possession of the parties exhibits and therefore, Defendants pi
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filed the exhibits which were the subject of their motionmine with the motion.

This action is no different than any other action in this court in whbduments are filed
in the record. As Plaintiff points out in his opposition, the jury in this action will be instruct
not to search the internet or do any research into this action. Thailjuiog provided with and
instructed to only consider those exhibits that are admitted into evidence inctius. a
Plaintiff's request to strike the exhibits attached to Defendants’ motikmiime is denied.

Although unclear what Plaintiff means by requesting the exhibit be “censoreptire
construes this to be a motion to file the exhibits under s€alurts have long recognized &
“general right to inspect and copy public records and documents, including judiciasrecal

documents.” Kamalkana v. City & Cnty. of Honolulu, 447 F.3d 1172, 1178 (9th Cir. 200

(quotingNixon v. Warner Commc'ns, Inc., 435 U.S. 589, 597 & n. 7 (1978)). Nevertheless

access to judicial records is not absolut€&amakana 447 F.3d at 1172. The court ha
recaynized a category of documents that is not subject to the right of public accassebibea

documents have “traditionally been kept secret for important policy reasémsés Mirror Co.

v. United States, 873 F.2d 1210, 1219 (9th Cir. 1989). Since resolution of disputes on the

“Is at the heart of the interest in ensuring the ‘public’s understanding of the&jyutiecess and
of significant public events[,] . . . “ ‘compelling reasons’ must be shown to seaigjuaicords
attached to a disposre motion.” Kamakana447 F.3d at 1179. However, where the request

seal addresses “private materials unearthed in discovery” a different standeasl &ipto 605
F.3d at 678. To seal records attached to a discovery edigpositive motions, the moving
party is required to show that good cause exists to seal the docurdents.

Good cause is a lower standard in which the Court balances the need for disc

against the need for confidentialityRintos 605 F.3d at 678 “A party asserting good cause

bears the burden, for each particular document it seeks to protect, of showing that s

prejudice or harm will result if no protective order is granted.” Foltz v. State Fart. Auto.

Ins. Co., 331 F.3d 1122, 1130 (9th Cir. 2003); Phillips ex rel. Estates of Byrd v. Gen. M

Corp, 307 F.3d 1206, 1210 (9th Cir. 2002). If the court finds that particularized harm will re

from disclosure of the information it then balances the public and private interest®mine if
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the information should be filed under seBhillips, 307 F.3d at 1210.
Assuming without deciding that the lower standard would apply in this instance, Pla
does not address why the records should be sealed other than the fact that {héyiare

Plaintiff has not demonstrated that there is good cause to seal the records.

Based on the foregoing, IT IS HEREBY ORDERED that:
1.

VI.
CONCLUSION AND ORDER

Plaintiff's motionsin limine are GRANTED IN PART AND DENIED IN PART

as follows:

Plaintiff's motion in limine no. 1 is GRANTED IN PART and the fact of

Plaintiff's conviction and the term of the convictipbut not the details are
admissible for the limited purpose of impeaching his credibility;

Plaintiff's motionin limine no. 2 toexclude the 11/26/3003 Inspector Gener

Memorandum, 5/19/2004 ASP Initial Classification Chrono, “baby raper/snit
complaint/discovery statements, and 7/19/2007 emergency safety appeal #
is GRANTED,;

Plaintiff's motionin limine no. 3 to excludall references to sexual misconduc

innuendo, calumny and obloquy maintained in any CDCR case records or ir]
statement whatsoever is DENIBMthout prejudice;

Plaintiff's motion in limine no. 4 to exclude all prison disciplinary records

GRANTED,;

Plaintiffs motion in limine no. 5 to exclude the July 11, 2007 chronos

Defendants Alvarez and SzalaiGRANTED;

Plaintiff's motionin limine no. 6 to exclude all objections in the pretrial order

DENIED;
Defendants’ motionsn limine are GRANTED IN PART AND DENIED IN
PART as follows:

Defendants’ motiomn limine no. 1 to exclude all news stories (Exhibits 1, 2, a
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3) regarding CDCR wrongdoing is GRANTED,;

Defendants’ motion in limine no 2 to exclude all reference to the “Code of

Silence” or “Green Wall” is GRANTED;

Defendants’ motionn limine no 3 to exclude reference to Plaintiff’'s complaints

regarding other institutions (Exhibits 4, 7, 8, 9, 15, 30, 31, 32, 33, 35
GRANTED,;

Defendants’ motionn limine no. 4 to exclude reference to Plaintiff's transfer to

and within ASP or general complaints about safety is GRANBBD Exhibits
10, 11, 12, 13, 14, 16, 17, and 28 are excluded;

Defendants’ motionn limine no. 5 to excludehe internal affairs investigation
into the incident ISRANTED;

Defendants’ motiomn limine no. 6 to exclude “good character” evidence (Exhik
35) is GRANTED:;

Defendants’ motiorin limine no. 7 to exclude testimony that the inmates wi

attacked Plaintiff were Defendants’ “gang member agents” is GRANTED;
Defendants’ motiomn limine no. 8 to exclude testimony that Defendants falsifie
chronos is GRANTED,;

Defendants’ motionin limine no. 9 to exclude testimony that Defendan

Umphenour “sabiaged” Plaintiff's property is DENIED;
Defendants’ motionn limine no. 10 for Plaintiff to be appropriately restraineq
during trial is GRANTED IN PART and Plaintiff will remain shackled at th

ankles to the flooduring the trial of this mattegnd
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3.

Plaintiff’'s request to strike documents from the record is DENIED.

IT IS SO ORDERED.

Dated:

January 18, 2017

e

UNITED STATES MAGISTRATE JUDGE
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