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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

BARRY LOUIS LAMON Case No. 1:09-CV-00205-LJO-SMS PC

Plaintiff,
ORDER GRANTING PLAINTIFF'S
V. MOTION TO COMPEL PRODUCTION

DERRAL ADAMS, et al.,
(Doc. 228)
Defendants.

Plaintiff Barry Lamon, atate prisoner proceedipgo se andin forma pauperis, moves for
an order compelling Defendantsgooduce, in response to higjuest for production no. 17, a cop
of the report of the Institudnal Use of Force Committee regiagithe June 7, 2008 incident in
which Plaintiff alleges that he was subjected dRcessive use of force. Defendants respond
the report, which addressed Defendants' failuretteeve a video camera tecord the incident, is
not responsive to the request production and need not be proddcd hey add that Plaintiff has
long known of the report of thegtitutional Use of Force Commett, which Lt. Callow mentioned
in his declaration in support of Defendantg)t@enber 7, 2010 motion for summary judgment. D
46-11, 9 6 at 3-4.
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l. Procedur al Background

The apparent nonexistence of a videotapeefrtbident in which Riintiff alleges he was
subjected to excessive force has been a mattenaeen since the inception thfis case. As early
as his June 9, 2010 motion to compel (Doc. 3Blat?2), Plaintiff sought mduction of the videotag
that institutional policies requirdd made as evidence of the extent of force used. Defendants
consistently maintained that there was mew. Doc. 41 at 12. On November 2, 2010, the
Magistrate Judge refused to ord@fendants to produce a videotape that did not exist, whethe
not policy required the creation sfich a videotape, but providéad imposition of sanctions if the
videotape was later load. Doc. 55 at 9.

In a motion for sanctions filed April 8, 2011 aiitiff contended thaa witness saw one or
more of the Defendants videotagithe incident. Doc. 103 at Zhe declaration of the alleged
witness of the videotaping, suppolekicluded as exhibit seven tbe motion, was not filed with
the Court, however. On April 25, 2011, Defendants responded that sanctions were inapprop
since (1) in its November 2, 2010 order, the Cbad found no videotape existed; and (2) Plaint
had provided no evidence that a videothpd ever existed and been destroyed.

Meanwhile, on May 3, 2011, the Magistrate Judgiered that the cortgint be rescreened
under the standards imposedAshcroft v. Igbal, 556 U.S. 662 (2009provided for a subsequent
reassessment of outstanding discovery, and agtrapot numerous pending motions, including
Plaintiff's motion for sanctiondoc. 103). Doc. 109. On May 12, 2011, Plaintiff objected to th
Court's order and moved for reconsideration. 48. The District Court denied reconsideratio
on May 16, 2011. Doc. 115.

Following re-screening, on June 29, 2011, Plaifitdtl a statement of discovery needed.
Doc. 123. His request for production no. 17 stated:

If you agree that Plaintiff Barry Lamon & allegations against one or more of
the Defendants in this action for ugiaxcessive force on me on June 07, 2008,
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including any staff complaint/Inmate Appeadsate the full context and nature of
the staff response to Plaintiff's complaincluding videotaped use of force
investigation pursuant to Corcoran O.R.[1202. If these procedures are set forth
in any directive, policy, or other doeent, produce an authentic copy of the
document.

Doc. 123 at 10.
Defendantsesponded:

Request No. 17 (interrogatory). Objection. Compound, and overly broad.
Objection is also made pursuantGalifornia Evidence Code 88 1040, 1043 and
1045, and Penal Code 8§ 832.7. Additionatibjection is made because this
request seeks information protected byadffieial information privilege. See

Kerr v. United States District Court fidre Northern District of California, 511
F.2d 192, 198 (B Cir. 1975). Without waivinghe objections, responding parties
answer as follows: Plaintiff subttred an inmate appeal (log # 08-3268)
regarding his allegations of excessivectoagainst the defendants. As a result, a
confidential inquiry was conducted intcethllegations. Plaintiff was provided
the results of the inquiry in the second and directort gecisions to his inmate
appeal (log # 08-3268) wwhich he can refer.

Request No. 17 (Request for Production). Objection. Compound, and overly
broad. Objection is also made purdu@nCalifornia Evidence Code 8§88 1040,
1043 and 1045, and Penal Code § 832.7. Additionally, objection is made because
this request seeks information protectedhsyofficial information privilege. See
Kerr v. United States District Court ftre Northern District of California, 511
F.2d 192, 198 (8 Cir. 1975). Without waivinghe objections, responding parties
have previously producedperational Procedure No. 202, 8§ VI (Q), and inmate
appeal, log # 08-3268, and the responsexeth. Responding parties will not
produce the Confidential 'Bpeal Inquiry" to appedbg #08-3268 Plaintiff
submitted an inmate appeal (log # 08-3268). As previously informed,
confidential inquiries and thaetails of an inquiry are nghared with inmates.
Appeal inquiries are confidential in order to prevent inmates from receiving
information that, if possessed by an inejavould pose a threat of safety and
security to the institution.

On June 4, 2012, Plaintiff moved to compeifendants to produce, among other things, §

copy of the internal affairs investigative reporeated following Plaintiff's allegations of
Defendants' use of excessive force. O&¥. Defendants opposed the motion, contending, in
pertinent part, that since Plaintiff's originatjuest had not specificalpsked for a copy of the
internal affairs report, they shalhot be required tproduce it. Doc. 171. They opposed Plaintit

request for spoliation-of-evidensanctions, arguing that becausevideotape of the June 8, 200§

3

=

="

3

S



© 00 ~N oo o B~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N kP O O 0 N O 0N~ W N kP oo

incident existed and because Plaintiff had thtle prove that Defendants had videotaped the
incident and later destroyed the videotape, tberCshould not sanction them for failing to provid
a copy of the videotape. Doc. 171. Plaintiff replieat since the internaffairs investigation was
part of his administrative complaint against Defeniddor their use of exssive force, it should
have been provided to him as a matterafrse. Doc. 172. On November 13, 2012, the Court
ordered the parties to meet and confer on all remgdiscovery requestnd denied Plaintiff's

motion without prejudice. Doc. 189.

Although the parties met and conferred regeydiscovery on December 26, 2012, Plaintjff

was unable to secure the internal affairs regod again moved to compel discovery on April 26
2013. Doc. 209. According to Plaintiff, Defendamésv asserted that noternal affairs report

existed, only an appeal inquiry that they deecmdidential and unavailable to inmate litigants.
Doc. 209. Defendants responded that no furtheodesy could be compeliesince their response
to interrogatories were complete, their objectionsawalid, and Plaintiff 'sequest no. 17 had neV
specifically sought production ofcpy of the appeal inquiry. Do210. In an order filed June 19
2013, the Court rejected Defendants' hypertechnitadgretation of Plaintiff's interrogatories and
requests for production and ordered Defendangsdduce a copy of the cadéntial report to the

Court forin camera review of its confidentiality. Doc. 211.

Following the Court's review, which includadgsupplemental request for information (Dog.

213), the Court was "unable to ascertain any cenfidl information in the document and/or any
safety/security issues" that would arise from its disclosure. Doc. 223. Accordingly, the Cour
ordered Defendants to file a motion for protectiveer or to serve Plaiiff with a true and

unredacted copy of the appeal inquiry. Doc. 2@8. October 7, 2013, after he had reviewed thg

appeal inquiry, Plaintiff filed theending motion, seeking disclosurkthe report othe Institutional
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Use of Force Committee regarding the June 7, 2008 inicidat gave rise to this lawsuit. Doc. 228.
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. Discussion

Plaintiff's contends that tHastitutional Use of Force Committee's report falls within his
discovery request no. 17. As notadhis Court's June 19, 2013 ordéire convoluted course of th
action resulted in Plaintiff's discovery requestmdreated as both int@gatories and requests fa
production of documentsSee Doc. 211 at 2. Consistent witis prior treatment of discovery
disputes, the Court will addressalitiff's motion to compel producin of the Committee's report g
responsive both to Plaintiff's requests for prdotuicand his interrogatories. For both types of
discovery request, if Defendantsj@tt, Plaintiff's motion to compel must demonstrate that the
objection is not justified. This regas Plaintiff to identify the disputed discovery request that is
subject of the motion to compel, inform the Courthad reason the requested information is rele
and explain why Defendants' elsfions are not justified.

A. Standardsfor I nterrogatories

Plaintiff is entitled to seedliscovery of any nonprivileged rter that is relevant to his
claims. F.R.Civ.P. 26(b)(1). The discovery soughy include information that is not admissibleg
long as it appears reasonablycadated to lead to the digeery of admissible evidencéd. The
responding party must respond te thterrogatories tthe fullest extent pgsible, stating any
objections with specificity. F.R.Civ.P. 33(b)@nd(4). The responding party shall use common
sense and reason, and hyper-techngrahbling, or evasive objectiondll be viewed unfavorably.
See, e.g., Callinsv. Wal-Mart Sores, Inc., 2008 WL 1924935 at *8 (D.Kan. April 30, 2008) (No.
2466-CM-DJW).

Although a responding party generally is na@juieed to conduct dgnsive research to
answer an interrogatyrit must make a reasonable effort to respdnéi. v. Schwartzenegger, 2007
WL 2781132 at *2 (E.D.Cal. Sep. 21, 2007). Theoesling party must supplement its response

the information sought is later obtained or & tesponse requires cection. F.R.Civ.P. 26(e).
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B. Standardsfor Requestsfor Production of Documents

A party may serve on any other party a reqtegroduce any designated documents that
in the possession, custody, or control of anotlaety. F.R.Civ.P. 34(a)Documents are in the
possession, custody, or control of the served/pifthe party has actual possession, custody, of
control, or has the legal right tibtain the documents on demanti're Bankers Trust Co., 61 F.3d
465, 469 (8 Cir. 1995). This means that a party mpuisiduce documents that have been turned
over to an agent, such s insurer or attorneySee, e.g., Henderson v. Zurn Industries, 131 F.R.D.
560, 567 (S.D.Ind. 1990). The responding party mygplement its responses if information sol
is obtained later or if the response prodda&ter needs correction. F.R.Civ.P. 26(e).

C. Analysis

The appeal inquiry produced September 25, 201&s¢o0 and relies ipart on an August 1
2008 report of the Institutional Use of Force Caittee, which concluded that the actions of
Defendants Baer, Bueno, Lee, Ponce, Puruis, atdke¥#& the incidentivolving Plaintiff on June
7, 2008, were "out of compliance with policy, ass tincident should have been handled as a
calculated use of force. ... " Doc. 228 aguting Appeal Inquiry to App. Log No: CSPC-5-08-
00224 at 2. Plaintiff contends thhthe committee concluded thidae incident should have been
conducted as "a calculated use ot&y" the report is highly relevaahd has the potéal to lead to
other admissible evidence.

As they responded to Plaintiff's prior motittncompel, Defendantoanter that Plaintiff
never specifically requested the report of theitimsbnal Use of Force Committee. They further
argue that Plaintiff has known about the existendbefeport since it wadisclosed in Lt. Callow's
declaration in support of Defendant's summadgment motion in September 2010, and that ba|
on the content of Lt. Callow's declaration, the rémonot reasonably calculated to lead to the

discovery of further evidence.
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As this Court stated in ordering Defendawotproduce the appeal inquiry, "Plaintiff is
entitled to information and evidence contained mittvestigation into the incident which is the
subject of this action.” Doc. 211 at 6. Productdthe report of the Institutional Use of Force
Committee is no different. Once again, this Geull not entertain hypertechnical and quibbling
attacks on the language used hy @ase plaintiff. Plaintiff's requestor the "full context and nature
of the staff response to Plaintiff's complaint, utdihg videotaped use of force investigation purs
to Corcoran O.P. No. 202 . .. .. and any diregtpolicy, or other document” was sufficiently cle
and comprehensive to include the report of the Institutional Use of Force Committee. In plaif
simple terms, the Committee's inquiry and ensuapprt were indisputably a part of "context and
nature of the staff response to Plaintiff's compjanctluding videotaped us# force investigation.”

Defendants argue that Plafhtnew of the report and shouldve specifically requested
it in response the Lt. Callow's dachtion. In his declaration, LEallow reported that he initially
concluded that the staff did neiblate CDCR policy by using G. pepper spray on Plaintiff
during the June7, 2008 incident. Doc. 46-11 at 3.

However, on August 1, 2008, the Use of Force Committee investigated the

incident and found that the staff's acis prior to the use of force wassc] out of

compliance with policy. The Committee deténed that the officers were out of

compliance because they did not retriawadeo camera when [Plaintiff] initially

failed to obey Sgt. [Baer's] ordersstand up. Based on the Committee's

determination, the staff complaint pesise was changed to "Staff did violate

CDCR policy." The Committee never matie determination that the staff used

excessive force against [Plaintiff].

Doc. 46-11 at 3.

In support of this statement, Lt. Callow attedlonly Plaintiff's admirstrative appeal and tf
institutional response. Doc. 46-113#. He did not disclose theistence of the appeal inquiry o
of a written report of the Institutional Use ledrce Committee. Accordingly, the Court does not

agree that Callow's declaration discldslee existence of a written report.
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Finally, Defendants argue that since thgtitntional Use of Force Committee did not
conclude that Defendants used esoesforce in the June 7, 2008 ident, the report is not likely t

lead to the discovery of further evidence.affthe Committee focused on Defendants' failure to

retrieve a video camera rather ttiaa question of excessive forcenst dispositive on that question.

Presumably, the report includes more than@ommittee's bare conclusion. The evidence the
Committee considered in the course of its analgsaits incremental findings in the process of
reaching its conclusion may well overlap withdance and findings necessary to determining
whether Defendants exercised reasonable forces cMerlapping informatiors reasonably likely t
lead to additional evidence rent to Plaintiff's claims.

Plaintiff is entitled to production of informatn and evidence contained in the report of th
Institutional Use of Force Comittee regarding the June 7, 2008 incident. The Court will order
Defendants to produce the reportlod Institutional Use of Force Committee to Plaintiff within
thirty days of this order.

Defendants have not assertedttieport is confidetal or that its produ@on to Plaintiff is
likely to create safety or security issues. Ifé&mwants wish to assertroeerns of confidentiality,
safety, or security prior to produngj the report to Plairffj they shall, within twenty days of this
order, submit to the Court one unredacted copy of the report of the Institutional Use of Force
Committee and one copy bearing thmioposed redactions. The Cosintll then review the report
in camera to determine whether concerns of confiddityiasafety, or securitgxist, and if so,
whether the report can be satisfactordgacted for production to Plaintiff.

The Court has recently ordered extensiginthe time in which Plaintiff may file a
dispositive motion (Doc. 239) and in which Pl#irmay respond to Defendés' summary judgmer
motion (Doc. 237). As a result of this order, Ridi shall be granted an additional 45 days, in
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addition to the extensions of time already ordered, in which to file a dispositive motion and in
to respond to Defendants' motion for summary judgment.

Conclusion and Order

Based on the foregoing, the Court hereby GHANPIaintiff's motion for production of the
report of the Institutional Use éforce Committee and ORDERS that:

1. Defendants shall produce the report efltistitutional Use of Force Committee to

Plaintiff within thirty (30) days of this order;

2. In the event that Defendants assert thatlosure of the repodf the Institutional Us

of Force Committee presents concerns of gagetcurity, or confiderality, within twenty

(20) days of this order, Defenata shall provide to the Court for camera review, one

unredacted copy of the repaitthe Institutional Use of Force Committee and one copy

bearing any proposed redactions;

3. The extension of time for Plaintiff's filingf a dispositive motion recently ordered i

Doc. 239 shall be extended for an additional forty-five (45) days; and

4, The extension of time f@&laintiff's response to Defidants' motion for summary

judgment recently ordered in Doc. 237 shalkk&ended for an addithal forty-five (45)

days.

IT 1SSO ORDERED.

DATED: 1/28/2014 /sl SANDRA M. SNYDER
UNITED STATES MAGISTRATE JUDGE
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