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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

QUENTIN HALL, SHAWN GONZALES, Case No. 1:11-cv-2047-LJO-BAM
ROBERT MERRYMAN, DAWN SINGH, ;
and BRIAN MURPHY, on behalf of ag[T)E)RNDT%NN!FISR?/OEMENACNSANNAS
themselves and all otfgesimilarly situated, | UNSEAL COURT RECORDS

Plaintiffs, (Doc. 177)

COUNTY OF FRESNO,
Defendant.

Potential Intervenor Dominic Hanna (“Hannafoves to intervene in this now clos
proceeding between Plaintiffs Quentin Hali,aland Defendant the County of Fresno pursua
Federal Rule of Civil Procedugt(b). Hanna’s Motion to Interverseeks to unseal three of fg
expert reports filed in thiaction. Hanna filed the instant motion on October 28, 2015, and s
thereafter, the Court ordered supplemental miefiegarding the timeliness of the motion.
November 18, 2015, Hanna filed his supplemehtadfing. (Doc. 184). Defendant County
Fresno filed an opposition to the motion on Nober 25, 2015. (Doc. 185). Pursuant to Lg
Rule 230(c), the Court took the matter under submission and vacated the hearing
December 11, 2015. (Doc. 187). Having considered the moving, opposition, supple
papers, and the entire file, Hanna’'s motioDENIED for the reasons set forth below.

BACKGROUND

This case is a putative clasgian regarding conditions at thegesno County Jail (“Jail”).

Plaintiffs are prisoners who ace have been incarcerated iretRresno County Jail (collective
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“Hall parties”). The class consists of alligopners who are now, or will in the future be,

incarcerated in the JaiDefendant is the County of Fresno,igfhis responsible for the operati

of the Jail.

Plaintiffs’ First Amended Complaint allegedaththe conditions in the Jail violated the

constitutional and statutory righ of all prisoners who were or will be housed in the

Jail.

Specifically, the Complaint alleged that the Jail does not provide prisoners with acg¢ess t

adequate medical, mental health and dental care in violation of the Eighth and Fourteen

Amendments; prisoners are nogasonably protected from injury and violence from o

ther

prisoners in violation of thé&ighth and Fourteenth Amendments; and that prisoners ane not

provided with reasonable accommodations for theirbdiias in violationof the Americans with

Disabilities Act and section 504 ofelRehabilitation Act. FAC. | 23.
On June 1, 2012, Defendant filed its answer to the amended complaint deny
material allegations and asserting affirmatidefenses. The partidbereafter began cla

certification discovery. The paresubsequently agreed to seisg discovery for the purpose

ng th
5S

of

settlement negotiations. On February 21, 2013 ptréies agreed to a process whereby experts

agreeable to both parties would inspect thealall issue reports and recommendations. Pursuant

to that agreement, experts inspected the alal provided the partiewith their reports an

)

recommendations. Based on those recommendatiomparties engaged in extensive settlement

negotiations, which included significant Court papation and management. Over a two-year

period, in over fifteen statusonferences, the Couprovided guidance and supervision of

the

settlement negotiations and eggd the parties in settlemediscussions. The discussions and

negotiations generally centered on the expentslifigs and remedial measures to address alleged

deficiencies.

On May 28, 2015, after over twgears of extensiveettlement negotiations, the parties

executed a proposed Consent Decree. Counseldontifs sought preliminary Court approval

the Consent Decree and filed a Motion for Pretemy Approval indicatinghat the parties had

of

reached a final settlement of all claims. (Doc. 112). On that same day, the parties jointlyy move

for an order directing the clerk to file under seal the expert reports prepared for the purpose
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settlement. (Doc. 114). Specifilya the parties requested seal the expereports of (1) Dr

Michael Puisis regarding Fresno County Jaitisdical program, (2) Richard Hayward, Ph|D.,

regarding Fresno County Jailimental health program, (avid Rardin, regarding Fresmo

County Jail's Operations Review, and (4) DisigibiRights California, regarding Fresno County

Jail's ADA procedures and practices. (Doc. 114).

On June 2, 2015, the Court issued a protedrder, permitting the Hall parties, pursuant

to Local Rule 141, to file “Confidential” documisnunder seal. (Doc. 119). On June 8, 2015

the

Court permitted counsel to file under seal the fexpert reports prepared for the parties during

the course of their settlement negotiationgDoc. 123). The Court's June 8, 2015 found

compelling reasons to file theports under seal. (Doc. 123).

As a result of that sealingrder, Hanna now seeks permissintervention pursuant to

Rule 24(b), for the limited purpose of unsealing trokthe four expert q@orts. Hanna contends

the reports allegedly pertain to issues directly relevant to Hanna'’s civil rights dd¢tiona v.

County of Fresno, et al 1:14-cv-00142-LJO-SKO, conceng the conditions, policies and

practices at the Fresr@ounty Jail during theelevant time period iKall. In Hanna v. County of

Fresnqg Hanna alleges he was booked into Enesno County Jail on February 6, 2012, wh

ere

within three days he attempted suicide cevicausing him to be permanently disabled |and

immobilized. His complaint alleges that thedividual and county defendts’ mental health,

medical health, construction and security operej failed to provide and/or enforce adequate

policies and practices for the protection and a#réhe mentally ill and inmates with suicidal

histories and ideatiotsee, Hanna(Doc. 39), Third Amended Complaint.

Prior to filing the motion to intervene, Hanoantacted counsel for the Hall Plaintiffs who

stated that he “does not oppose [Hanna’'s] motion to intervédeeDeclaration of Rober
Navarro (“Navarro Decl.”) 1 2, Doc. 177-1. feadant County of Fresno, however, opposes
Motion on three grounds: (1) Hanna’'s motion igimely; (2) interventionis prejudicial to the
County; and (3) compelling reasons exist to rr@mthe records under seal. Hanna responds

the motion is timely and compelling reasons do ncdtés keep the experéports under seal.

—

the

that
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LEGAL STANDARD

“Nonparties seeking access to a judicial rdcm a civil case may do so by seek
permissive intervention under Rule 24(b) . .Sanh Jose Mercury News, Inc. v. U.S. Dist. Col
N. Dist. (San Josell87 F.3d 1096, 1100 (9th Cir. 199)perseded in other respectsfgd. R.
Civ. P. 5(c). Rule 24(b) ordin&r requires the itervenor to show “(1an independent ground f
jurisdiction; (2) a timely motion; and (3) e@mmon question of lavand fact between th
movant’s claim or defense and the main acti@etkman Indus., Inc. v. Int’l Ins. C®66 F.2d
470, 473 (9th Cir. 1992). However, where a nonpproposes to intervene solely for the limit
purpose of ensuring public accasescourt documents, no indepentiground for jurisdiction is
required.ld.

Ordinarily, there is a strong presumption that court records should be open to
inspectionNixon v. Warner Commc’ns, In&35 U.S. 589, 597 (1978). However, the right is
absolute, and public access may be deniedefample, where the records involved con
sensitive business information, the releasewdfich “might harm a litigant’'s competitiv
standing.”ld. at 598. “[M]ost judicial records may be sealed only if the court finds ‘compg
reasons.” However, a less exacting ‘good causandstrd applies to . .. previously seale
discovery attached to a nondispositive motiddliher v. Kontrabecki745 F.3d 1024, 1025 (9
Cir. 2014) (citations omitted) (internal quotation marks omitted).

DISCUSSION
1. Motion to Intervene

Hanna argues that he has s&tthe requirements for permissive intervention under
24(b) because he has intened in a timely manner and his atteétgpunseal the expert reports
this case clearly shares “common sfiens of law and fact” with the main action. Of the th
requirements for permissive interventionden Rule 24(b)—commonality, timeliness, 3
jurisdiction—Defendant challenges onilhether Hanna’'s motion is timely.

As to Defendant’s assertion of untimelineBgfendant argues that the expert report
issue were ordered sealed by the Court on 8u2615. (Doc. 123). At that time, Hanna did

move to intervene and/or oppose the partiegitJ@equest to Seal (Doc.122), instead wal
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almost four and a half monthafter the Court made its determination to seal the reports.

Defendant further argues that Hanna failpriavide any justification for this delay.

Citing to Blum v. Merrill Lynch Pierce Fenner & Smith In&12 F.3d 1349 (9th Ci

I

2013), Hanna argues that public policy strongijitates against a strict timeliness requirement

when challenging a protective order and thata gsactical and policy nti@r, Hanna could ng

have sought to intervene any sooner than ilum,712 F.3d at 1353 (“motions to intervene

—

for

the purpose of seeking modification of a prtiter order in long-concluded litigation are not

untimely.”). Hanna explains th#te Court’s prior order sealingdrexpert reports did so for t

explicit reason of furthering settlement. Hannéidved that attempting to intervene before

settlement was finalized would have violated ¢peait and goal of the ordd¢o seal. Thus, in an

effort to respect the Hall parties’ settlemefibes, Hanna delayed saaly intervention to unsea

ne

the

the expert reports. Now that 8eiment has finalized, the motion to intervene is ripe for the Court

to consider.

“Courts weigh three factors in determining whether a motion to intervene is timely

y: (1)

the stage of the proceeding at which an applisaeks to intervene; (2) the prejudice to other

parties; and (3) the reasorr find length of the delay.Cal. Dep’t of Toxic Substances Contro
Commercial Realty Projects, Inc309 F.3d 1113, 1119 (9th Cir. 2002)). When consideri
motion to intervene, “[t]imeliness is a flexible @apt and its determination is left to the dist
court’s discretion.’ld.

The Court finds that despite the arguabléaglen seeking the proposed interventi

Hanna's motion to intervene is timely. None#ss, since the proposed intervention is for

V.
ng a

rict

DN,

the

sole purpose of unsealing the domnts in question, the Motion tdnseal is denied, as seen

below. There is no other reason fomida to be a party to this action.
2. Motion to Unseal

Hanna seeks to unseal the expert reporissale here on the groundisat there is n
compelling reason to keep the sealing ordeplate after settlement. According to Hanna,
Court sealed the expert reports solely for thgpse of furthering settlement negotiations, an

“the interest [of] fostang efficient and effectie settlement and resoluti@f complex litigation.

-5-
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" See Hall v. County of Fresn@015 U.S. Dist. LEXIS 73962, *4 (B. Cal. June 8, 2015). No|

that the Court has entefrehe consent decree lall and the settlement is finalized, the sea

expert reports have fully servéaeir purpose and should therefdre unsealed. (Doc. 186 at 4).

Defendant offers three justifications for maintaining the expert reports under seal:

parties to this action initially created the expefqorts with the expectation that they would

w

aled

(1) th
be

kept confidential as a part oftdement negotiations; (2) the iiat agreement between the parties

jointly requested that the reports be submittetheoCourt under sealnd (3) the public policy
reasons for maintaining the reports under seaésto the benefit of éhpublic as a whole.

A. Compelling Reasons Exist to Keep Expert Reports Under Seal

Having again considered whethiermaintain the expert regsrunder seal, the Court fin
that there continues to be compelling reasonsé&pkhe reports sealed for at least three rea
First, the Court has already cdued that the need for disclasuhere outweighs the publig
need for access to the three expert reportdestgdd here. (Doc. 123). The passage of
months has not changed the Court’'s analysihan respect. Second, the circumstances U
which the expert reports were generated creafdtional reasons tpreserve the document
confidentiality. Lastly, minimal prejudice either to Hanna or to public policy considera
weighs against disclosure.

In the Ninth Circuit, the decish whether to unseal an item in the record is “one bes

to the sound discretion of the trizdurt, a discretion to be exerais light of the relevant fact

and circumstances of the particular caséayestad v. Tragesse49 F.3d 1430, 1434 (9th Cjr.

1995) (quotingNixon 435 U.S. at 599). Courts that consitte® common law right of access :
instructed to “starvith a strong presumption in favof access to court recordsFoltz v. State
Farm Mut. Auto. Ins. C9331 F.3d 1122, 1135 (9th Cir. 2003)pArty seeking to overcome th
strong presumption bears the burden of meeé “compelling reasons” standard, under wik
the party must “articulate compelling reasomgpported by specificattual findings” tha

“outweigh the general histpiof access and the publiclipies favoring disclosure.Kamakana v

City and County of Honoluju447 F.3d 1172, 1178-79 (9th Cir. 2006) (citations omitted).

determining whether the right of access should\veridden, courts should consider “all relev
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factors,” including “the public interest innderstanding the judicial process and whe
disclosure of the material could result in impnopee of the material for scandalous or libel
purposes or infringenme upon trade secretd2bltz, 331 F.3d at 1135 (citingagestad49 F.3d a
1434). The presumption of access “may be oveemnly ‘on the basis of articulable fa
known to the court, not aime basis of unsupported hypesis or conjecture. Hagestag 49 F.3d
at 1434 (citations omitted).
I. Court’s Prior Sealing Order

In the prior sealing order, ti@ourt weighed the reasons tasthe expert reports agair
the need for public access to judicial recordsfandd that there were compelling reasons to
the expert reports under sedDoc. 123 at 2). The Court recogead that from the beginning
this case, the parties, “rather than take the typical litigation adversarial posture, elected
cooperatively together to achietiee best results for ¢hjail population, in light of the claim
alleged.”See Hall v. County of Fresng015 U.S. Dist. LEXIS 73962 (E.D. Cal. June 8, 20
Under these cooperative settlement efforts, théigsajointly selected the experts to prov
confidential information to candidly assess deficiencies in the jail system for the purp
negotiating the settlement, infortine Court of such deficienciesmd methods of correction, a
to provide a factual framework for the development of the settlement agreement. Th¢
further noted in its order that these proceedingdich had consumed, quite literally, years

judicial resources—were finally reng a conclusion after no less than fifteen settlement s

conferencesPhillips ex rel. Estates of Byrd v. Gen. Motors CpB87 F.3d 1206, 1213 (9th Cir.

2002) (“Applying a strong presumption of accgesdocuments a court has already deci

should be shielded from the public would surehydermine, and possibly eviscerate, the b

power of the district court to fashion protectivelens.”). Given the Court’s intimate familiarity

with the settlement negotiations here, the Coartcluded that the cooperative settlement m
employed inured to the public hefit and therefore created compelling reasons to file
settlement generated expewports under seal. This Coutherefore has already fou
compelling reasons for sealing the expert reporissae here, and Plaintiff has not persuadec

Court that these reass no longer exist.
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il. Cooperative Settlement Negotiations

As noted above, a compelling reason to seaéxpert reports in thisase is predicated on

the parties’ agreement to forgo the traditional adversarial system, which typically permi

side to select its own expert witnesses, astead adopt a cooperatigettiement strategy. Here,

[S eac

the jointly selected experts provided confidential information to assist in negotiating the

settlement and to provide a factual framewonktfe development of the settlement agreen
This exposure of complete and candid factssésdithe parties in aehing a settlement

complex and contentious litigatiomhat strategy also served additional purpos of promoting

a cooperative settlement model bgfendant—a public entity fqgiently involved in litigation—

in subsequent cases.

The Court is persuaded that permitting the o§ the expert reports against the Cou
here will deter, if not destroy, such coogem conduct in the future, unnecessarily dep
already taxed public coffers bywiag public entities litigate sucbases rather than settle, g
consume substantial judicial resources in compbeses such as this one. Thus, disclosure w
cause a disservice to the public which baggsefrom the cooperative efforts made by
Defendant here. Accordingly, the Court again fitiag the cooperative sketinent efforts preser
a compelling reason to maintdime expert reports under seal.

Settlement negotiations andnemunications exchanged argherently confidential.See
e.g., Four in One Co., Inc. v. S.K. FopdsP., 2014 WL 4078232 (E.D. Cal 2014).
summarized in the case dockeg BGourt engaged in at least één status conferences with {
parties. The purpose of these conferences was for thet @owuide the parties throug
difficulties in negotiating a complex settlement. Much of the discussions and negot

involved the experts’ findgs and remedial measures to addralleged deficiencies. Thus, t

ent.

n

nty
lete
\nd
ould
the

nt

As
he
yh
iation:

his

case is not one where the court has simply ‘@ygut” a settlement and ordered the documents

“filed under seal” at the partiesequest. Rather, this is a case where the Court was intri
involved in and supervised settlement discussawes two and a half yegeriod, where detaile
discussions occurred regarding problems and ressadentified by the experéports. A strong

public interest exists in favoof secrecy of matters discussdy parties during settleme
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negotiations. This is true whethgettlement negotiations are dam&ler the auspices of the co
or informally between the parties. The abilityniegotiate and settle a cas@hout trial fosters &
more efficient, more cost-effective, and signifittariess burdened judial system. Parties mu
be able to abandon their adversarial tendencie®nte degree. The Court, again, finds, in
case, the need to protect tiparties’ settlement negotiationsutweighs any necessity f
disclosure.

iii. Public Policy Considerations

As this Court has previously determined the reports should be sealed, and reaffi
reports should remain sealed, the Court needeastdress whether sealing violates public pg
considerations.

Nonetheless, to the extent Hanna argues ppblicy considerations, sh as the public’
right to be apprised of a publentity’s malfeasancehe Court, under the circumstances prese
here, finds the public benefit of improving theesno County Jail through a cooperative pro
outweighs the need for transparency with respethe limited expert reports sealed here. Tk
is little concern that the Dafeant’s actions leading up to and throughout these proceeding
been concealed from the public. The vast nigjaf the litigation and subsequent settlem
documents in this case have been made publiciadle. As a result, the litigation here has
been shrouded in secrecy, but,th@ contrary, significant aspscof the settlement agreems
required approval by the CoynBoard of SupervisorsSgeDocs. 71, 73, 76) and the fin
settlement, terms of the settlement, and detadetedial plan are filed in the Court’s dockEte
County is therefore not seeking to conceal itipalility, but protect a narrow set of docume
prepared against its self-interest andthar betterment of the public at large.

The need for transparency tims instance therefore mugeld to a greater public polig
interests served by maintainingetbxpert reports under seal. fBedant has presented the unic
circumstance where the damage that would beethby making public certain aspects of judi

proceedings is so significant that it must ovesritie public’s interest in being able to fre

urt
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scrutinize these documents. Therefore, theiderstions detailed by Defendant weigh agajinst

unsealing the expert reports heaad the Court declines to didbuthe prior sealing order.

-9-




© 00 N O o~ W N PP

N NN NN NN NDNNDR R R R R P B R B
0o N o o0 A W N P O © 0N OO O MM WOWDN P+, O

B. Minimal Prejudice to Hanna
Lastly, while the Court could examine prdjce under the good caustandard and ng
the compelling reasons standard, the Court notgsthie sealing here creatlittle prejudice fo

Hanna because it does not preclude him from obtaining his own expert ré&geetBintos v. Pa

[

4

Creditors Ass’n 605 F.3d 678-79 (9th Cir. Cal. 2010) (ret®rattached to dispositive motions

require the court to apply the compelling reasstendard, whereas records attached to
dispositive motions require the court to apilg “good cause” standard). Indeed, Hanna ar
in his motion to intervene that “had the [Hallrfp@s] not elected to approach settlement thro
mutually agreed upon experts, they would hased the traditional method of opposing exp
who independently conducted thersakind of review, study and alysis of the myriad problem
at the Fresno County Jail and the result wouldljikhave been the same.” Along that sg
reasoning, Hanna is free to retain his own exp#nsugh the discovery process, who will or v
not support Hanna'’s claims. Further, nothing & $lealing of the expergports affects Hanna
ability to inspect the Fresno Coyntail. As the Gurt stated irFoltz, maintaining confidentiality
here “does not foreclose inglendent discovery in any cdiaal litigation. We see n
conceivable policy reason to serve up sudbrmation on a silver platter.’Foltz, 331 F.3d a
1138.
CONCLUSION

For the reasons stated above, Hanna’'s mdbtomtervene and to unseal document
DENIED, as follows:

1. Hanna’'s Motion to Intervene for the limitguirpose of filing a Motion to Unseal

hereby DENIED as MOOT;

1
1
1
1
1
1
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2. To the extent Hanna’'s motion seeks an ouesealing the expereports of: (1) Dr
Michael Puisis regarding-resno County Jail's medical program, (2) Rich
Hayward, Ph.D., regarding Fresno County Jailental health program, and (3) Da

Rardin, regarding Fresno County Jail'sebgtions Review, the motion is DENIED.

IT IS SO ORDERED.
Dated December 11, 2015

/+/ Barkera . MaA;;%
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