(PC) Melendez v. Biter et al

© 00 N oo o A W N P

A o i =
A W N P O

15
16
17
18
19
20
21
22
23
24
25
26
27
28

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA
CAYETANO MELENDEZ, CASE NO. 1:13-cv-00279 AWI-BAM (PC)
Plaintiff, ORDER DENYING IN PART AND
GRANTING IN PART DEFENDANTS’
V. MOTION FOR SUMMARY JUDGMENT
HUNT, ET AL.,
Defendants.

. Introduction
Plaintiff Cayetano Melendez is an inmatdhe custody of the California Department ¢
Corrections and Rehabilitation. Has stated claims against “@gfendant Hunt for excessive
force, inhumane conditions of confinement anlibéeate indifference to serious medical nee
in violation of the Eighth Amendent; and (2) Defendants Arr[e]dland Cruz for failure to
intervene in violation of th&ighth Amendment.” Doc. 16 at 1. Discovery was conducted in
action. The period for such discovery concludeduly 19, 2015. After several extensions of

time, Defendants filed a motion for summarggment on Decembef 12015, contending that

! Plaintiff erroneously named Defendant L. Arreola a$Alriola.” The Court will refe to Defendant Arreola using
the correct spelling of his name.
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(1) Plaintiff's claim is barred by the doctrioéres judicata, (2) Clendants’ conduct did not
violate the Eighth Amendment, and (3) Defendamnésentitled to qualiéd immunity. Plaintiff
filed an opposition. Defendants filed a replyr Bee following reasons, Defendant’s motion fg
summary judgment will be denied part and granted in part.

II. Background
A. Plaintiff's Position

Plaintiff has Type 2 diabetes andakeelchair bound. Deposition of Cayetano Meleng
(“Melendez Depo.”) at 11:24-12:1. RD12, Plaintiff required (and ctinues to require) dialysis
treatments three times per week for his diab. Melendez Depo. at 14:22-15:1. Each treatm
lasts roughly three to four houBeclaration of K. Satterfiel(Satterfield Decl.”) at § 11;
Declaration of J. Mamauag (“Mamauag Decht {1 9; Melendez Om. at 15:2-4, 47:4-13. On
the morning of June 27, 2012, at approximately 9:30 a@orrectional Officer (“CO”) Howard
transported Plaintiff from C-Facility housing tiee hemodialysis unit at the Correctional
Treatment Center (“CTC”) of Kern Valley Staeison (“KSVP”) for his dialysis treatment.
Defendants’ Statement of Undisputed FdSUF”) at | 1; Melendez Depo. at 24:6-14.
During the transportation, Plaintiffas secured with waist restraints that connected to his w
Melendez Depo. at 25:6-20. When Plaintiff eed at the CTC he was moved from his
wheelchair to a recumbent chair for dialysesatment. Melendez Depo. at 34:17-23. During t
dialysis treatment, Kelly Satterfield, a nursehet CTC, brought Plairffitwo pieces of diabetic
candy and a glass of water to allow Plairttifimaintain his bloodugjar level through the
duration of the dialysis treatmemelendez Depo. at 30:3-17, 31:1-7.

Plaintiff testified at his deposition that dhug his dialysis at the CTC he overheard an
argument between CO Hunt and Inmate Brown,l@rahmate that received treatment at the
CTC. Melendez Depo. at 25:24-26:9. Plaintifftifesd that CO Huntvas agitated after the
interaction with Inmate bromand took it out on Plaintiff. Melendez Depo. at 45:3-6.
Specifically, after that argument concluded, B@nt noticed that Plaintiff did not have leg
restraints on. Melendd2epo. at 26:10-13. Plaintiff testifiedahNurse Satterfield informed C(C

2 Defendants contend that Plaintiff arrived at 10:00 a.m. Declaration of K. Hunt (“Hunt Decl.”) at Exh. A.
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Hunt that Plaintiff had a medical accommodati—a “chrono”™—as a result of his edema that
required that he not be placed in leg shacledendez Depo. at 26:12-13. Plaintiff testified
that, in spite of Nurse Satterfield’s admoniti@® Hunt retrieved leg shackles and placed th
on Plaintiff “real tight” approximately ten minutégfore completion of his dialysis treatmént,
Melendez Depo. at 27:14-22, 33:3-5éeMelendez Depo. at 36:9-10 (Nurse Satterfield told
Hunt that Plaintiff had a chrono regarding not virguteg irons. CO Hunt “said he didn'’t care.
Thereafter, Nurse Satterfield commented to CO khatthe ankle restrainggppeared to her to
be too tight SeeMelendez Depo. at 37:10-12. In response, K@t said to Plaintiff, “I've got
something for you,” and apparently tightened the ankle restr&eéblelendez Depo. at 37:15
38:2% CO Areola and CO Cruz overheard CQritisay “I've got something for you” while
standing at the officer’s deslear the dialysis roonseeMelendez Depo. at 41:24-42:3. Plaint
did not cry out react to the placement or tightening of the restraints. Melendez Depo. at 4
The shackles left cuts in Plaintiff's legs thdtimately left scarsMelendez Depo. at 40:11-12,
41:6-8.

D
3

CO

D:6-10.

Plaintiff testified that his treatment oank 27, 2012, took four hours and ended at either

4:30 p.m. or 1:30 p.m. Melendez Depo. at 47:7V2Ben the dialysis treatment ended, Nurse
Satterfield helped Plaintiff from the dialysibair back to his wheehair. Melendez Depo. at
41:14-16. While Plaintiff was in the dialysis room, either CO Hunt or CO Areola made a
statement to Plaintiff to the effect of “lets®e how long you last?’-eferring to Defendants’
intent to place Plaintiff in a small holding caigean attempt to tgger a claustrophobic or
diabetic reaction. Melendez pe. at 42:8-13, 44:23-25. CO Arrechnd CO Cruz laughed in
response to placing Plaintiff in the cage. Melez Depo. at 41:24-42:13. inediately thereafte
CO Hunt took Plaintiff from the dialysis roomast five empty holding tanks, to a holding cag
adjacent to the dialysis rooiBeeMelendez Depo. at 42:14-245:18-23. The holding tanks tha

Plaintiff passed were each large enougfttapproximately 20 to 25 inmateSeeMelendez

3 Plaintiff also testified that the restraints were not putiaiil after he was taken off of the dialysis chair. Meleng
Depo. at 41:14-16.

* Plaintiff also testified that the “I got something fau) comment was a reference to placing Plaintiff in a holdi
cage rather that a holding tank. Melendez Depo. at 44:19-22.
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Depo. at 43:21-23. The holding cage was small entationly one persoroald fit inside and

was made of a steel mesh-like material #latntiff could see tlough. Melendez Depo. at 48:1

19. Plaintiff's was able to fit inside the cagéh his wheelchair. Melendez Depo. at 44:1-3.

Plaintiff was to remain until CO Hunt contad another correctional officer to transpor

Plaintiff from the CTC SeeMelendez Depo. at 50:2-51:16. Plaihtverheard CO Hunt tell CO
Cruz and CO Areola not to call for an escortRtaintiff right away. Mé&ndez Depo. at 53:5-1
At some point after beingut in the cage, Plaintiff lgan yelling. Melendez Depo. at
51:25-52:6. Within an hour of Plaintiff having been put in the cage, Associate Warden (“A
E. Blanco came to the cage. Melendez Depb1dt9:24. AW Blanco asked why Plaintiff was

the cage and Plaintiff responded that CO Had placed him there. Melendez Depo. at 58:1}

Then Plaintiff showed AW Blanco the cuts os Bnkles from the rastints. Melendez Depo. al

54:8-10, 58:4-5. By the time AW Blanco arrivedaintiff’'s socks were soiled with blood, he h

—

W)

in

bled on the floor of the holding cage, and b&t onto his wheelchair. Melendez Depo. at 57:1-

25. AW Blanco asked Plaintiff why he was shagkand Plaintiff responded that he was diabeti

and needed sugar. Maldez Depo. at 54:12-13.

Plaintiff believes that AW Blanco thesxdmonished CO Hunt. Melendez Depo. at 58:1

59:23, 60:4-6. However, Plaintiff could not gbe officer’'s desk where CO Hunt and AW
Blanco spoke and could not hear the cosaton. Melendez Depo. at 58:22-59:23. Rather,
Plaintiff believes that CO Hurfand possibly the other corremtial officers) were admonished
because AW Blanco was upset at Plaintiffsatment and because of the expressions of CO
Hunt, CO Cruz, and CO Areola looked “likeey got chewed out ke warden.” 58:16-21,
64:20-24.

Shortly thereafter, Senior Nurse Cabrera came by and observed Plaintiff in the cag
Melendez Depo. at 60:20-61:3. NuSabrera left to get Plaintifugar to treat his diabetic
symptoms. Melendez Depo. at 63:25-63:4. Howgelvefore Nurse Cabrera returned, CO

Howard retrieved Plaintiff from the cage andliaken him to his housing unit. Melendez Dej
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at 59:25, 63:2-4, 67:20-68:2, 70:2-Blaintiff continued to bleetfom his ankles on the return
trip. Melendez Depo. at 70:9-11. WhBfaintiff arrived at his cell (or outside of the C-block
housing facility) the ankleestraints were removed and heapped his ankles with a T-shirt.
Melendez Depo. at 70:12-1€f, Melendez Depo. at 70:2-5, 73:21-2Bhereafter, Plaintiff was
taken to the clinic where Nurse German tredtisdnjuries. Every day for the next eight days

Plaintiff was treated with gauze and anttiia@ream. Melendez ®. at 80:12-24. Ultimately,

the cuts in Plaintiff's ankles left scars. Pldindélso indicates that h@as given antibiotics and a

higher dose of pain medication as a resuthaf incident. Melenelz Depo. at 81:21-83:2.
B. Defendants’ Position

On June 27, 2012, Plaintiff was taken to hleenodialysis unit by CO Howard. On that
date, CO Hunt was assigned to the CTC and gatéhe officer’'s desk in front of the KVSP

dialysis treatment room. Hunt Decl. at 1 2-3.Rifliarrived at the CTC at 10:00 a.m. to begi

his treatment. Hunt Decl. § 13, Ex. A. At thatéimvaist restraints were removed and Plaintif
was placed into a dialysis chair by dialysafistMelendez Depo. at 34:24-35:5. CO Hunt re-
applied waist restraints around PI#Hi’'s waist. Hunt Decl. af] 16. Plaintiff demanded that CQO
Hunt loosen the restraints and EDnt refused, indicating that ahg so would be a security rig
Hunt Decl. at § 16. Plaintiff became upset #méatened to have CBunt written up. Hunt
Decl. at § 16. CO Hunt told &htiff “to calm down, and Platiff replied ‘You put on that green
jump suit on and think you're Superman, but'yeunothing but a bitch.” Hunt Decl. at  16.

CO Hunt “asked Plaintiff to repeat himself anddaéd, ‘I said you're afttile bitch.” Hunt Decl.

® Counsel for the Attorney General suggested to Plginttis deposition that the detention in the holding cage

In

—h

K.

lasted five hours after Plaintiff indicated that he arrived at dialysis at around 10:00 am. did not believe that he left

dialysis until 1:30 p.m. or 4:30 p.m.. It appears to the Court that Plaintiff’'s description is much more consist¢
Plaintiff having been at the CTC for a total of five hours and the holding cage for approximately one hour. F
instance, he describes AW Blanaemg him within the first hour in éhcage, Nurse Cabrera coming shortly
thereafter to check on him, Nurse Gatarleaving and indicating that she would return with a glucose tube, an
Plaintiff having been taken out of the cage before Nurse Cabrera returned. Plaintiff staesstiggests a
relatively quick removal from the holding cage after AW Blaarrived. Similarly, Plaintiff’'s complaint describes
Plaintiff's holding cage detention slightlgiger than an hour. Doc. 15 at {1 22-27.

® Plaintiff also suggests that whendmeived at his cell that Nurse Germaas present. Melendez Depo. at 70:12}

16. However, Plaintiff later corrected that he did notieese German until he was taken to the clinic by the flo
officer. Melendez Depo. at 72:16-22. Plaintiff also later corrected that he was not taken to his cell; CO How
passed his custody to the floor officer who made the decision to have Plaintiff taken to the eliezled Depo.
at 73:7-74:14.
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at 1 16. CO Hunt reported the irdetion to Sergeant J.R. Marta. Hunt Decl. at J 16. Sergea
Marta checked the restraints aetermined that they were prajyeapplied. Hunt Decl. at § 16

Defendant Hunt had no verhkatercation with inmate Brown in the dialysis unit. Hunt
Decl. at 1 22.

Nurse Satterfield indicated that she did neegnmates candy during dialysis treatme
but that she did have sugar tablet hand for diabetic inmates ttegfield Decl. atfff 9. She does
not recall whether she gave sugar tablets ornm@atBlaintiff during his treatment. Satterfield
Decl. at 11 9-10.

CO Hunt was aware that Plafivas diabetic and that Plaintiff had a wheelchair chrg
Hunt Decl. at 11 15, 19. However, CO Hunt waaware of any ankle sgaint chrono. Hunt
Decl. at § 19. Defendants acknowledge that Defehtlunt then placed a single ankle restrai
was placed around Plaintiff's right ankletla¢ beginning of the dialysis treatmefeeHunt
Decl. at 11 17-19. Defendants cemd that the ankle restraiwas standard for all inmates—
including diabetic inmates—and was designepr&vent inmates from different housing block
from comingling in the CTC. bnt Decl. at  17-18. Defendarmtsny that a second restraint w
placed on Plaintiff’'s leg and that any resttavas put on tightlyHunt Decl. at § 19, 23.
Defendants also deny that CO Hunt made anideeffect of “I got something for you,” when
putting on Plaintiff's leg restmt. Hunt Decl. at | 23seeDeclaration of M. Rodriguéz
(“Rodriguez Decl.”) at  4Arreola Decl. at | 5.

Plaintiff's dialysis treatmentoncluded at 1:40 p.m. Hubkecl. at § 32, Exh. A. After
Plaintiff's dialysis treatmenthe ankle restraint was removadd Plaintiff was placed in an
ADA holding cell adjacent to the dialysis treatrhanit until someone codltransport Plaintiff
to his cell. Hunt Decl. at 1 25, 27. CO Hunt doesremember if Plaintiff's ankle was bleedir
Hunt Decl. at  28. CO Hunt normally wouldviegplaced Plaintiff in a holding tank but those
tanks were full of inmates from other yardsirtiDecl. at § 27. CO kht and CO Arreola deny
making any statement indicatingatithey intended to placeddtiff into a holding cage to

trigger a claustrophobic reaction. Hunt Dextl | 24; Arreola Decl. at 11 5, 9.

"'CO Cruz changed her name from Cruz to Rodriguez in December of 2014. Rodriguez Decl. at T 1.
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While in the ADA holding cage, Plaintiff lgan shouting loudly. Declaration of CO
Arreola (“Arreola Decl.”) at § 6Declaration of CO RodriguezRbdriguez Decl.) at {1 5. Hunt
Decl. at 1 29; Declaration ofrimate D. Leach (“Leach Decl”) at § 10. Within about five minu

AW Blanco walked by and Plaintiff stopped hiBecl. of AW Blanco (“Blanco Decl.”) at { 5.

AW Blanco indicates that Plaintiff's “compleom was normal and that he was not sweating ¢

shaking.” Blanco Decl. at § 6.dtiff was not shouting and did nappear to be in distress.
Blanco Decl. at 6. Blanco did not admonigly aorrectional officer imesponse to Plaintiff's
situation. Blanco Decl. at 8.

Plaintiff was released from the holding cage2:30 p.m. Hunt Bcl. at T 32, Exh. A.

Plaintiff was in his cell at 4:30 for counteblaration of B. Hancock (“Hancock Decl.”)

[es,

=

at 1 9. Plaintiff could not have seen Nurse Gerron June 27, 2012, after he was released from

the holding cage because her shift endei@ p.m. German Decl. at 1 5-6.

On June 28, 2012, Nurse German examined an injury on Plaintiff's right ankle. Ge
Decl. at § 7. She completed a CDCR Form 7219jlaegfahe injury. German Decl. at § 7. She
found “an abrasion or scratch” on his righkke and dried blood. German Decl. at 7. She
further noted Plaintiff's statement that on J@7e 2012, custody staff had placed leg chains

his ankles and scraped his riggd. German Decl. at I 7. Plaiihtivas not referred for additiong

medical care regarding the injury and receimedadditional medical care regarding the injury

German Decl. at 1 9-11.
C. Plaintiff's Habeas Petitiorf

8 Defendants ask the Court to take judicial notice pursuant to Federal Rule of Evidence 201 lwéraofium
documents, all constituting court records. Plaintiff hasoppibsed the request. In a preclusion context, a feders

court may “[t]ake judicial notice of a seatourt decision and the briefs filed in that court to determine if an issue

was raised and decided by thestaturt for res judicata purposesanufactured Home Communities Inc. v. City
of San Jose420 F.3d 1022, 1037 (9th Cir.2005ge also Holder v. HoldeB05 F.3d 854, 866 (9th Cir.2002)
(taking judicial notice of a California @at of Appeal opinion “and the briefs filed in that proceeding and in the
proceeding and in the trial court” for tharposes of ruling on issue preclusion).

The Court finds that the materials accompanying idats' request for judadi notice are encompassed
by the rule articulated iNManufactured Homes Communities,.|Adl of the exhibits covered by Defendants'
Request for Judicial Notice are Court documents. As,shehaccuracy of their contents cannot be reasonably
guestioned and Plaintiff does not question their authenticity. See United States v. Ritchi&d3d@3, 909 (9th
Cir.2003). Accordingly, the Cotwill take judicial notice of the state court records that resulted in the dismiss
Plaintiff's state habeas petitions.
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On July 12, 2012, Plaintiff filed a habeagifi@en involving the sibject matter of this
action in the Superior Court of California foet@ounty of Kern. Requegir Judicial Notice,
Doc. 42-2 at 5. Plaintiff named the WarderK&VP, CO Hunt, CO Arrela, and CO Cruz as
defendants. Plaintiff sought injuncéivelief in that action. Doc. 42-at 13. The facts set forth in
Plaintiff’'s habeas petitiodiffer in the following ways:

First, Plaintiff contended thate incident described hereiras perpetrated in retaliation
for his filing of an administrative appeadainst KVSP staff. Doc. 42-2 at 7, 12. Second,
Plaintiff indicated that he only ffiered a cut on his right leg as audt of the leg restraints. Doc.
42-2 at 7, 12. Third, Plaintiff attributes an adzhal statement to CO Hunt; Plaintiff contends
that CO Hunt, while placing Plaintiff in the hatd) cage, told Plaintifthat Plaintiff would not
receive mouth-to-mouth resustitm if needed. Doc. 42-2 &6. Fourth, Plaintiff did not
mention his claustrophobi&eeDoc. 44-2. Instead, he indicated that the holding cage was
inappropriate because it was not designed fabetic inmates. Doc. 44-2 at 15. Fifth and
finally, Plaintiff alleged that C@\rreola brandished a kiei at Plaintiff in an attempt to dissuade
him from reporting the incident. Doc. 44-2 at 8.

Otherwise, the habeas petition and pléfstinstant complaint are largely factually

identical.

On August 16, 2012, Plaintiff's petition for writ of habeas corpus was denied. Doc. |42-2

at 27-28. The court offered three reasons fod#mgal. First, Plaintf did not exhaust his
administrative remedies. Second, Plaintiff did not suffer an Eighth Amendment violation. And
third, a more appropriate remedy would be a cigiits action rather than a petition for writ of
habeas corpus.

Plaintiff did not appeal #hdenial of his habeas p&in. Melendez Depo. at 87:13-18.

lll. Legal Standard

“A party may move for summgjudgment, identifying eactliaim or defense — or the
part of each claim or defense — on which summary judgment is sought. The court shall grant
summary judgment if the movant shows that there genuine dispute as to any material fa¢t

and the movant is entitled to judgment as a mafteaw.” Fed. R. Civ. P. 56(a). The moving

8
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party bears the initial bden of “informing the district court of the basis for its motion, and
identifying those portions of ‘the pleadingkgpositions, answers to interrogatories, and
admissions on file, together with the affidayif any,” which it believes demonstrate the
absence of a genuine issue of material faCelotex Corp. v. Catretd77 U.S. 317, 323 (1986
see Fed. R. Civ. P. 56(c)(1)(A).

“Where the non-moving party bears the burdéproof at trial, the moving party need
only prove that there is an absence aoflemce to support the naneving party’s case.’In re
Oracle Corp. Securities Litigatio627 F.3d 376, 387 (9th Cir. 2010) (citiGglotex 477 U.S. at
p. 325). If the moving party meets its initial dan, the burden shifts to the non-moving party
must set forth “specific facts showing tlilaére is a genuine issue for trialknderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (198&eeMatsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp., 475 U.S. 574, 585-86 (1986). To overcomasiary judgment, the opposing party mus
demonstrate a factual dispute that is both malfere., it affects the oabme of the claim under
the governing lawsee Andersqrd77 U.S. at 248F.W. Elec. Serv., Inc. v. Pac. Elec.
Contractors Ass'n809 F.2d 626, 630 (9th Cir.1987), and genuine, i.e., the evidence is suc
a reasonable jury could return a verdict for the nonmoving e Wool v. Tandem
Computers, Ing 818 F.2d 1433, 1436 (9th Cir.1987). In order to demonstrate a genuine is
the opposing party “must do more than simply shiost there is some metaphysical doubt as
the material facts.... Where the regt¢aken as a whole could netld a rational trier of fact to
find for the nonmoving party, therem® ‘genuine issue for trial.’Matsushita475 U.S. at p.
587 (citation omitted).

In resolving a summary judgment motion, tueirt examines the pleadings, depositior
answers to interrogatories, and admissions ontéigeether with the affiavits, if any. Fed. R.
Civ. P. 56(c). The evidence of the opposing party is to be beli®esdAndersql77 U.S. at
255. A court ruling on a motion for sumary judgment must constra# facts and inferences in
the light most favorabl® the non-moving partySee Matsushitad75 U.S. at 587. Neverthele

inferences are not drawn out of the air, and the opposing party's obligation to produce a
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factual predicate from which the inference may be dr&eeRichards v. Nielsen Freight Line
602 F.Supp. 1224, 1244-45 (E.D.Cal.1985), aff'd, 810 F.2d 898, 902 (9th Cir.1987).
IV. Discussion
Defendants present three grounds for surgmettgment. First, Diendants argue that

Plaintiff's claim is precluded because he filepedition for writ of habeasorpus in the Kern

\*2J

County Superior Court involving the allegechdact underlying this action. Second, Defendants

argue that no Eighth Amendment violation too#gal. Third, Defendants argue that even if the

Eighth Amendment was violated, theg antitled to qualified immunity.
A. Claim Preclusion

Plaintiff previously litigatedh habeas action arising out oétbame set of facts at issue|

here. Plaintiff's habeas petitiomas denied in a reasoned opinionrtd the basis for the denial

was on the merits of the Eighth Amendment claiowever, the denial was also based in pat
upon a failure to exhaust and the court’s finding that a 8§ 1983 action was the more appro
vehicle for the claims at issue.

The Ninth Circuit recently examined whether denial of a habeas petition can have
preclusive effect on subguent civil litigationGonzales v. California Dept. of Coyi739 F.3d
1226, 1231 (9th Cir. 2014). Ti&onzalesourt began by setting out the statutory basis for
federal courts giving preclusive effect to staburt judgments; “the Federal Full Faith and
Credit statute, 28 U.S.C. § 1738, requires fedsratts to ‘give to atate-court judgment the
same preclusive effect as would be given jindgment under the law difie State in which the
judgment was rendered.Gonzales739 F.3d at 1230 (quotingigra v. Warren City Sch. Dist.
Bod. of Edug.465 U.S. 75, 81 (1984)). The court exp&d that California claim preclusion
rules apply when the first actioma California habeas proceedi@pnzales739 F.3d at 1230;
see Migra 465 U.S. at 81. It outlined the general cams of when a California judgment has

preclusive effect on a subsequent litigation:

California's general rule is that “[a] valithal judgment on the merits in favor of
a defendant serves as a complete béurtber litigation orthe same cause of
action.” Slater v. Blackwoagdl5 Cal.3d 791 [] (1975). “It is clearly established
that a party may not split up a single sawf action and make it the basis of

10

~—+

Driate




© 00 N oo o A W N P

N RN N N NN NN P B P R B PP PP
© N o N W N P O © 0 N O U M W N P O

separate suitsWaulfjen v. Dolton24 Cal.2d 891 [] (1944).... [In sum,] all claims
based on the same cause of action musiebaled in a single suit; if not brought
initially, they may not beaised at a later date.

Gonzales739 F.3d at 1231-1232. There isp®r serule that a habeas petition cannot operats

a bar to later civil litigation othe same topic; although a sumgndenial of a habeas petition

has no preclusive effect, a reasdrdenial of a habeas petitioan have claim-preclusive effect.

Gonzales739 F.3d at 1231. In like fashiahge fact that a plaintiff mageek different relief in a
habeas action than in a later antdoes not impact the analysgonzales739 F.3d at 1232.
The court gives a California habeas judgnpetlusive effect on a later federal civil s
when (1) the habeas judgment is a final judgmerthemmerits, (2) there identity or privity of
the parties in the two suits, a(®) both actions involve the same cause of action or “primary
right.” Gonzales739 F.3d at 1232-123BRJycogen Corp. v. Monsanto C@8 Cal.4th 888, 904
(2002). Sincesonzalescourts in this distat have consistentlypplied claim preclusion
jurisprudence to conclude thalteged Eighth Amendment vidlans decided by a state court 0
the merits in a habeas petition based on cormfymtison staff has a preclusive effect on any
later 8 1983 action involving the same incidéng., Claiborne v. Zhan@015 WL 1787781, *3
(E.D. Cal. Apr. 20, 2015%kee Bryant v. Shaefe2015 WL 4615952, *7 (E.D. Cal. July 30,
2015) (dismissing a®s judicataa second action alleging a § 1983 claim brought on the sat
facts against a diffent defendant).

1. Same Cause of Action or Primary Right

“California has consistentlgpplied the ‘primary rightsheory, under which the invasio
of one primary right gives ris® single cause of actionSlater v. Blackwoadl5 Cal.3d 791,
795 (1975). “[I]f two actions involve the same inyuo the plaintiff and the same wrong by th
defendant then the same primary right is at séafem if in the second suit the plaintiff pleads
different theories of recovergeeks different forms of relig@ind/or adds new facts supporting

recovery.”” Gonzales739 F.3d at 1233 (quotirigjchman v. Fotomat Corpl47 Cal.App.3d

1170 (Cal. Ct. App. 1983)accord McLain v. Apoda¢c&93 F.2d 1031, 1033-34 (9th Cir.1986).

Stated differently, “A claim is the ‘same claimhit is derived from the same ‘primary right,’

which is ‘the right to be freedm a particular injury, regardie of the legal theory on which

Jit
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liability for the injury is based."MHC Financing Ltd. Partnership v. City of San Rafadl4
F.3d 1118, 1125-26 (9th Cir. 2013) (citation omitted).

As Defendants correctly note, Plaintifisior state habeas petition raised nearly
identical issues of excessive force, inhumaonditions of confement, and deliberate
indifference to serious medical needstasse raised in the instant actibRlaintiff alleged the
same application of ankle restrs and injury resulting therefrom and the same inappropriate

placement in a holding cage by the same defend@latisitiff's habeas petition raised the sam

D

claims.

2. ldentity or Privity

Plaintiff named all three Defendants as defetslan the habeas petition. The parties t

[®)

this action were parties in the first action.

3. Final Judgment on the Merits

“A judgment is on the merits for purposes of pedicata if the sulbance of the claim is
tried and determinedJohnson v. City of Loma Linda4 Cal.4th 61, 77 (2000) (citation and
internal quotation marks omitted). The state courtaated three bases for denial of Plaintiff|s
habeas petition: (1) failure exhaust, (2) a 8 1983 claim itmore appropriate procedural
vehicle, and (3) no Eighth Amendment viatetioccurred. The first tawbases are not on the
merits; the third basis iSee Heath v. Cleary08 F.2d 1376, 1380 n.4 (9th Cir. 1983) (noting
that a prior state court decision for failure ihaust administrative remedies cannot be a basis
for res judicata). Generally, wheethere are alternative basesd@missal of a first action, one
on the merits and the other on a procedurakbass judicata may be applied based on the
merits-based determinatioBee Gilliam v. Magistrad®015 WL 5023033, *1 n.3 (E.D. Cal.
Aug. 24, 2015) (citingsteward v. U.S. Bancar@97 F.3d 953, 957 (9th Cir. 2002). However,

where a court dismisses on alternative basespoilee merits and the other not, and the “court’s

non-merits ruling was for lack of personal gdiction,” the court isdepriv[ed] ... of the

® Plaintiffs Second Amended Complaiaiso presents a claim for “[flailute [ijntercede.” De. 15 at 7-8.

Plaintiff's habeas petition is not clear as to whether Cax @nd CO Arreola were @ictly involved in the alleged
Eighth Amendment violations or if those correctional officers simply watched the violation withimgg éakion to
prevent it. In either case, the claims at issue in thedsapetition clearly arise out of the same interaction that the
claims in the present action relate to.

12
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authority to rule on the meritsRuiz v. Snohomish Cnty. Pub. Util. Disb. 1, 824 F.3d 1161,
1165-1166 (9th Cir. 2016%ccord In re Alexander P1 Cal.App.5th 1262, 1276-1277 (Cal. C
App. 2016) (quotind?eople v. American Contractors Indemnity, 38 Cal.4th 653, 661 (2004
(“*Judgments that are void for lack of jurisdictionthe fundamental sense, i.e., of the subject
matter and the parties have no preclusive effect.”) (internal quotation marks omitted)). In
where the court makes a findingatht lacks jurisdiction, even velne a court purports to also
make a merits-based determination, fhdgment is of no res judicata effect.

Defendants do not discuss the California tedinding that Plainfif did not exhaust his

H

sum,

administrative remedies. Instead, they focuy @ml the merits-based determination. The portion

of the state court’s dismissal for failure to exhaust was baskdrerDexter 25 Cal.3d 921, 92}
(1979) andn re Muszalski52 Cal.App.3d 500, 508 (Cal. Ct. App. 1975). Those cases stan
the proposition that a habeas petitioner will not be afforded judicial relief unless he has
exhausted available administrative remedese Dexter 25 Cal. 3d at 929n re Muszalski52
Cal.App.3d at 508. A habeas petitioner failtoe&omply with the prison’s administrative
remedies is a jurisdictional failure that “foreclose[s] any consideration of the merits of the
petition....” Turner v. Director of CDC2014 WL 4458885, *3 (E.D. Cal. Sept. 20, 2014);
accord Dean v. Dia22014 WL 1275706, *5 (E.D. Cal. M&27, 2014) (collecting cases);
McCann v. Hill 2011 WL 6750056 at *2 (E.D. Caleb. 22, 2011) (A California court’s

“citation toIn re Dexter... signifies that the court did natach the merits of petitioner's claims

because he had failed to exhaust his administrative remedsee "Relletti v. MontgomeB015

WL 1321548,* 8 (S.D. Cal. Mar 18, 2015)/right v. State122 Cal.App.4th 659, 665-666 (Cal.

UT

d for

Ct. App. 2004) (“The exhaustion requirement isgdittional: a court cannot hear a case before

a litigant exhausts administrative remedies.”)

Because the Kern County Superior Court’s dss@l was based in part upon a failure to

exhaust administrative remedies—a jurisaictl requirement—the judgment was not on its
merits and cannot serve aasis for res judicata.

7
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B. Eighth Amendment Violations

Plaintiff has alleged “cognizable claims against: (1) Defendant Hunt for excessive force,

inhumane conditions of confinement and delikeeratlifference to serious medical needs in
violation of the Eighth Amendment; and (2) fBedants Arr[e]ola and Cruz for failure to
intervene in violation of th&ighth Amendment.” Doc. 16 at 1.

1. Excessive Force

Defendants do not address Plaintiff's excessive force claim. It survives Defendants
motion for summary judgmertiee, e.gkord v. Wildey 2015 WL 1637794, *8-9 (E.D. Cal.
Apr. 13, 2015) (denying a defendant’s motion famsuary judgment wherthe plaintiff alleged
that the defendant correctional officer intentily and maliciously overtightened handcuffs);
see alsaChew v. Gate27 F.3d 1432, 1440 (9th Cir. 1994) (“[EIpropriety of a particular use
of force is generally an issue for the jury.”)

2. Deliberate Indifference to Serious Medical Needs

Plaintiff's Eighth Amendment deliberatedifference to serious medical needs claim
arises from CO Hunt placing Paiff in a holding cage, where he remained for approximately
one hour without “water augar/glucose,” and ignoririjaintiff's cries for helpSeeDoc 15 at
11 37-38. Defendants move for summaggment as to that claim.

While the Eighth Amendment of the Unit8thates Constitution entitles plaintiff to

medical care, the Eighth Amendment is violated/avthen a prison official acts with deliberat

D

=

indifference to an inmate's serious medical nedew v. McDaniel681 F.3d 978, 985 (9th Ci
2012), overruled in part on other groundshgyralta v. Dillard 744 F.3d 1076, 1082-83 (9th Cir.
2014);Wilhelm v. Rotmar680 F.3d 1113, 1122 (9th Cir. 2012¢tt v. Pennerd39 F.3d 1091,
1096 (9th Cir. 2006). In order to show a serimedical need Plaintifinust demonstrate that
failure to treat his conditionotild result in further significanmbjury or the unnecessary and
wanton infliction of pain."Wilhelm 680 F.3d at 1122 (citindett 439 F.3d at 1096).
Defendants note that “deliberate indiffecermay occur where government officials fajl
to respond to a diabetic inmate’sdiEal needs.” Doc. 42-5 at 16 (citihglli v. Cnty. of
Orange 351 F.3d 410, 419-420 (9th Cir. 2003). Effectyyédefendants concede that diabetes is

14
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a serious medical condition, the non-treatment of which could result in significant injury or the
unnecessary and wanton infliction of pain.

However, Defendants contend that the evidence does not support a finding that CO Hunt
was deliberately indifferent to ah serious medical need. Deliberatdifference is shown by “(a)
a purposeful act or failure to respond to a prissmEain or possible medical need, and (b) harm
caused by the indifferencélVilhelm 680 F.3d at 1122 (citingett 439 F.3d at 1096). A
defendant does not act in a deliberately inddifé manner unless the defendant “knows of and
disregards an excessive riskinonate health or safetyFarmer v. Brennan511 U.S. 825, 837
(1994). The requisite state ofmdiis one of subjective recklessness, which entails more than
ordinary lack of due car&now 681 F.3d at 985 (citation and quotation marks omitted);
Wilhelm 680 F.3d at 1122. Mere indifference andligeence are inadeqteato violate the
Eighth AmendmentBroughton v. Cutter Laboratorie§22 F.2d 458, 460 (9th Cir. 1980) (citing
Estelle 429 U.S. at 105-06.)

All parties knew that Plaintiff was diabeti®lelendez Depo. at 16:11-17:2; Hunt Decl.| at
1 15;seeArreola Decl. at § 4; Rodriguez Decl. at C® Hunt was aware that a diabetic inmate
might require glucose, candy, or insulBeeHunt Decl. at § 20. 1t i€O Hunt's belief that
Plaintiff would not have been permitted to cangulin or candy with him and that it would hayve
had to have been administered by a nurggedically necessary. Hunt Decl. at { 20.

Although the reason for the placeméng holding cage is disputédit is agreed that
Plaintiff was placed in a holding cage rather thdrolding tank. It is alsagreed that Plaintiff
began shouting while in holding cadgdaintiff alleges that he yeitl “because [his] legs started
bleeding more” and because he was “hawr@ad reaction.” MelendeDepo. at 41:2-4, 49:13-
14. Inmate Leach reports having heard Plaintiff shouting while Leach was in a holding tank and
Plaintiff was in a holding cage. Leach Declfdt0. Leach heard Plaintiff shout that his blood
sugar was crashing and that he did nodihelin the holding cagéeach Decl. at § 10.

10 plaintiff testifies that CO Hunt placed him in the cage, not to trigger a diabetic reactibechuse CO Hunt
knew that Plaintiff was claustropholaad intended to cause a claustrophobgponse. CO Hunt indicates that he
placed Plaintiff in a holding cage because the holding tanks all cahiaimates from other cell blocks who werg
not permitted to intermingle with Plaintiff.

154
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Defendants report having understd@ldintiff’'s shouts to be higrotests to being placed in a
holding cell. Rodriguez Decl. §t6; Arreola Decl. at 1 &ee alsdHunt Decl. at 1 29 (“I do not
recall ... the substance of what Plaintiff wadligg about.”) None of tke correctional officers
report having responded Riaintiff's cries.SeeRodriguez Decl.; Arreal Decl.; Hunt Decl. In
fact, Plaintiff contends th&efendants began laughing in respotts his cries. Melendez Decl
at 41:4-5. Defendant all deny havilagighed at Plaiiff’s cries.

Based on this record, Defendants were awafaintiff's medicécondition and for the
serious potential for harm life was refused treatmeBiee Egebergh. Nicholson272 F.3d 925
927-28 (7th Cir. 2001) (concluding that becausedsfieer “knew that an insulin-dependent
diabetic needs regular insulin injections” and dktger officer knew “that dibetes is potentially
fatal,” the plaintiff could ava summary judgment on her delibg indifference claim). They
were unaware of whether he had receivedigaor glucose necessary to treat his condition.
Further, evidence was submitted to suggest®aintiff shoutedor help—by Plaintiff's
account, for almost an hour—before the AW Blahappened by and responded to his cries.
sum, in the light most favorable to Plaintélyvidence has been presented from which a jury
could find that Plaintiff had a seus medical need, that CO Humtew that Plaintiff could not
self-treat his medical need, tHiaintiff shouted for help,ral that CO Hunt and the other
Defendants ignored those cries for elp. jury could find a purposeful failure to respond to
Plaintiff's possible seous medical need.

The Court must next look to whether ayjeould find that CO Hunt’s indifference
caused Plaintiff any damage. Defendants contend that Plaiwtiffodicomplain of or seek
medical care for any diabetic injury in the&ks following the incident “no evidence exists
showing that plaintiff suffered diabetic injury.” Doc. 4% at 18, 21; DSUF at 1 47-51.
Plaintiff's complaint is telling on tls point. It reads: “the lack afater or sugar/glucose ingest
by MELENDEZ placed him in danger of experiencing a diabetes-induced coma.” Doc. 15
37. Although he did not slip into@ma, Plaintiff indicates that b@ut an hour in to being in th

M The evidence suggesting that CO Himtentionally placed ankle restraints plaintiff that were too tight in an
effort to injure plaintiff also tends to weigh in favor of a finding that he intentionallygiisted a substantial risk
injury to Plaintiff.
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case” he began to exhibit symptoms of a eiareaction, including shaking, sweating, and a
rapid heartbeat. Melendez pe at 1 12-22. As the NimtCircuit explained idett “[a] prisoner
need not show his harm was substantialJett 439 F.3d at 109&ee McGuckin974 F.2d at

Uy

1060 (“[A] finding that the defendant's activities riéed in ‘substantial’ harm to the prisoner i
not necessary.”) The injury Plaintiff testifies thet suffered is sufficient to satisfy the harm

requirementSee Cooper v. Sel2012 WL 653832, *2 (E.D. Cal. Feb. 28, 2012) (“[S]weating

panic[], insatiable thirst, elevatdéabart rate, [and] trembling,” @sresult of a diabetic reaction
can satisfy the harm prong of deliberate indifference).

The court cannot conclude that there is aseabe of evidence in support of Plaintiff's
claim of deliberate indifference to a seriousdimal need. Nor can it conclude, as Defendants
suggest, that Plaintiff's story g0 “blatantly contradicted by thiecord that no @sonable jury
could believe it.” Doc. 42-5 (citin§cott v. Harris 550 U.S. 372, 380 (2007).

Defendants are not entitledsammary judgment on this claim.

3. Conditions of Confinement

The Eighth Amendment protects prisonsn inhumane methods of punishment and

from inhumane conditions of confinemektorgan v. Morgensem65 F.3d 1041, 1045 (9th Ci

-

2006). Extreme deprivations are required to maktea conditions of confinement claim, and
only those deprivations denying the miniroalilized measure dife's necessities are
sufficiently grave to form the basof an Eighth Amendment violatioHudson v. McMillian
503 U.S. 1, 9 (1992) (citations and quotations owmhjtten order to state @aim for violation of
the Eighth Amendment, Plaintiff must allef@ets sufficient to support a claim that prison
officials knew of and disregarded a substntsk of serious harm to Plaintifkarmer, 511 U.S.

at 847;Frost v. Agnos152 F.3d 1124, 1128 (9th Cir. 1998).

2 The present action presents a situation far different 8oattwhere a video of the incident at issue entirely

discredited the plaintiff's version of the eversotf 550 U.S. at 779-781. This Court is presented with two primary

versions of the incident based on the different recollectibtise parties. Plaintiff's version is not demonstrably
false.

However, insofar as Plaintiff actually intended to sgjghat he was detained in a holding cage for five
hours, which does not appear to the Court to be Plaingiegation, that suggestion is contradicted by the entir
record, different from the allegations of his complaint, and not believable by a jury.

17
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The routine discomfort in theigon setting is inadequate satisfy the objective prong of

an Eighth Amendment inquiry. Only those deptimas denying the “minimal civilized measur

of life's necessities” are sufficiently grave torfothe basis of an Eighth Amendment violation.

Hudson 503 U.S. at 9 (quotinBhodes v. Chapmad52 U.S. 337, 347 (1981)). Prison officia
have a duty to ensure that prisoners are gexVadequate sheltéood, clothing, sanitation,

medical care, and personal saf@ge Farmer511 U.S. at 832. “The circumstances, nature,

and

duration of a deprivation of one tifese necessities must be considered in determining whether a

constitutional violation hasocurred. The more basic the de#e shorter the time it can be
withheld.” Johnson v. Lewj217 F.3d 726, 731 (9th Cir. 2008geHoptowit v. Ray682 F.2d
1237, 1258 (9th Cir. 1982) abrogated on other groun&abgin v. Conneib15 U.S. 472
(1995) (considering the length tine the prisoner must go withooiasic needs in evaluating &
Eighth Amendment conditions of confinement claim).

Plaintiff testified at his deposition that NurSatterfield told anothrenurse that Plaintiff
was claustrophobic and CO Hunteskieard. Nurse Satterfield’s dartion is clear that she ha
no recollection of whether or not she told CQnlabout Plaintiff's claustrophobia. For purpo
of resolving Defendants’ motiothe Court will presume that Priff actually is claustrophobic
and that CO Hunt actually knewathPlaintiff is claustrophobic.

It is unclear whether pt@ment of an inmate in a holding cell despite his or her
claustrophobia creates an objectively serious dafger Goetsch v. Berge Fed.Appx. 551,
553 (7th Cir. 2001) (“[G]iven that confinement ofgamers in cells of limited size is inherent i
imprisonment,” the court refused find an excessisieto health and $ety “outside of an
extreme case.”) Even if placemari a claustrophobic inmate in a small cell could constitute
deprivation of a basic need, a short duratiothefdetention weighs against such a findee
Hopowit 682 F.3d at 1258.

Even assuming that an objectively seridasger existed, the record is devoid of any
evidence indicating that any defendant was awaeplacement of a claustrophobic inmate ir

holding cage might pose a serious risk of injuryhat inmate or that Plaintiff suffered any
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claustrophobic injury as a result of his appneately hour-long detentioin the holding cage.
The subjective prong of the Eighth A&mdment inquiry is unmet here.

Taking all evidence in the light most favorable to Plaintiff, his Eighth Amendment c
for inhumane conditions of confinement fails.f@®sants are entitled summary judgment on
that claim.

4. Failure to Intercede

Plaintiff testified CO Cruz and Arremlaughed when CO Hunt suggested placing
Plaintiff in a holding cage. Plaiftifurther testified that he créefor help due to the diabetic
reaction that he was experienciagd CO Cruz and CO Arreolgriored his cries. CO Cruz an
CO Arreola both acknowledge having heard Riffi;g screams but do not recall the content,
other than that it seemed that Plaintiff waseabing to being placed in a holding cage. Neithe
CO Cruz nor CO Arreola rpsnded to Plaintiff’'s screams.

Under the Eighth Amendment, prison offils must “take reasonable measures to
guarantee the safety of the inmatesudson v. Palmei68 U.S. 517, 526-27 (1984¢e
DeShaney v. Winnebago Coutg9 U.S. 189, 199-200 (989) (“[W]hen the State takes a pe
into its custody and holds him there agalms will, the Constitution imposes upon it a
corresponding duty to assume some responsibility for his safdtgeneral well-being.”). This
responsibility requires prison offals to protect prisoners fromjury by other prisoners,
Farmer, 511 U.S. at 833-834, and from other correctional offic@mmningham v. Gate229
F.3d 1271, 1289 (9th Cir. 2000). A prison official aarly be held responsible for a failure to
intercede if he or she hadealistic opportunity to inteede and elected not to do See
Cunningham?229 F.3d at 1289.

Taking all of the facts in the light most faabte to Plaintiff, COCruz and CO Arreola
not only failed to prevent CO Hustmistreatment of Plaintiflput encouraged it. Further, both

CO Cruz and CO Arreola heard Plaintiff'ses for help and ignored them. The evidence

submitted is sufficient to overcome Defendamtsition for summary judgment on this ground,.

I
I
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C. Qualified Immunity

Qualified immunity shields government oféds “from liability for civil damages insofa
as their conduct does not violatlearly established statutory constitutional ghts of which a
reasonable person would have knowsdrlow v. Fitzgerald 457 U.S. 800, 818 (1982). The
protection of qualified immunitygplies regardless of whether thevernment official makes a
error that is “a mistake of law, a mistake a€t;, or a mistake based on mixed questions of la
and fact.”"Pearson v. Callaharb55 U.S. 223, 231 (2009) (erhal quotation and citation
omitted). The doctrine of qualified immunity peots “all but the plainly incompetent or those
who knowingly violate the law...Malley v. Briggs475 U.S. 335, 341 (1986).

The qualified immunity inquiry has two prongs) (Whether the factthat a plaintiff has
... sShown ... make out a violation of a constitusiomght,” and (2) “whetbr the right at issue
was ‘clearly established’ at the #nof defendant's alleged miscondudtiikinson v. Torres
610 F.3d 546, 550 (9th Cir.2010) (quotiRgarson 555 U.S. at 232). “The relevant, dispositiv
inquiry in determining whetherrgght is clearly estaidhed is whether it would be clear to a
reasonable officer that his conduct was unlawful in the situation he confroBtedtier v. Katz
533 U.S. 194, 202 (2001). This inquiry is whatlgjective and is undertaken in light of the
specific factual circusstances of the cas®aucier 533 U.S. at 201. “The principles of qualifie
immunity shield an officer from personal liabiliyhen an officer reasonably believes that his
her conduct complies with the lanwPearson 555 U.S. at 245, 129 S.Ct. 808. Where there is
dispute in the underlying evidence adjied immunity cannot be grantedlilkins v. City of
Oakland 350 F.3d 949, 956 (9th Cir. 2003) (“Where the officers' entitlement to qualified
immunity depends on the resolution of disputetiés of fact in their favor, and against the ng
moving party, summary judgment is not appropriate.”)

As to the first prong of the qualified immity inquiry, the ©@urt identified three
constitutional violations that survive summaudgment. The first prong is satisfied.

As to the excessive force claim, Plainsffrersion of the events details CO Hunt
intentionally placing leg sitkles on plaintiff so tight that theyt the skin. At the time of the

events in question, it was well-esligshed that overly tight handffing can constitute excessive

-~

W

e

j®N

or

a

20



© 00 N oo o A W N P

N RN N N NN NN P B P R B PP PP
© N o N W N P O © 0 N O U M W N P O

force under the Eighth Amendmehtg., Palmer v. Sandersod F.3d 1433, 1436 (9th Cir.199
(affirming the denial of qualified immunityn an excessive force claim where defendants
unnecessarily fastened handcuffs so tightly arquiachtiff's wrists that they caused him pain

and left bruises and refused to loosen the hdfsatter plaintiff's complaints of pain). A

reasonable correctional officer would have unie&d under the circumstances that intentionally

overtightening and maintaining lspackles on an inmate such that they break the skin and
inmate continues to bleed is a constitutionalation. Summary judgment on qualified immun
grounds will be denied as todhttiff's excessive force claim.

As to the deliberate indiffence to a serious medical nedaim, before the 2012 incide
that gave rise to Plaintiff's claims, it was cleaglgtablished that officercould not intentionall
deny or delay access to medical c&istelle 429 U.S. at 104. Specifically, lrolli—where the
evidence existed that the affirs were aware of the inmate’s extreme behavior, his obvi
sickly appearance, and his explicit statemenrds fie needed food because he was a diabe
found defendants were not ergdlto qualified immunity becauskeir conduct ran afoul of th
clearly established authority that an officeuld not deny or delay access to medical dawhi.,
351 F.3d at 421-422. A reasonable officer in the sitiilan would have known that denying
diabetic inmate medical treatment is a constihal violation. Sumrary judgment on qualifie
immunity grounds will be denied as to Plainsffieliberate indifference to medical needs cla

Finally, as to Plaintiff's failee to intercede claim, COrfeola and CO Cruz both note i
their declarations that “laughirgg making jokes about an inmateerious medical needs, or
ignoring an inmate’s cries iistress [are] ... violation[g)f CDCR policy” for which each
“could have been formally disdiped.” Arreola Decl. at § 9; &iriguez Decl. at § 9. In additior
to being a violation of CDCR policy, at the tiroEthe event it was clearly established that
failing to intercede (where a réstlc ability to do so existedd prevent another correctional

officer from committing a constitutional vimion was itself a constitutional violation.

13 Defendants’ attempt to distinguish frdrlli is unavailing. Although the officers lolli engaged in excessive
force using batons and broke several of the plaintiff's ribs, the Court separated out the claim for excessive f
from the deliberate indifference to dieal needs claim. The medical indifénce claim—although shorter in
duration in this action—is otherwise strikingly similar.
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Cunningham?229 F.3d at 1289-1290. A reasonable caiveal officer would have understood
under the circumstances that allowing a fellfficer to deny medical treatment is a
constitutional violation. . Sumamny judgment on qualified immunityrounds will be denied as {
Plaintiff's failure to intercede claim.
V. Order
Based on the foregoing, IT IS HEREBY ORDERED that:
1. Defendants’ motion for summary judgmésniGRANTED in part as follows:

a. In favor of Defendant Hunt as to Pl&ffis second cause of action for inhuman

conditions of confinement in violation of the Eighth Amendment;
2. Defendants’ motion for summary judgmesDENIED in part as follows:

a. Defendant Hunt is not entitled to summardgment on Plaintiff’s first cause of
action for excessive force or third cause of action for deliberate indifference
serious medical need;

b. Defendant Cruz and Arreola are not datitto summary judgment on Plaintiff's
fourth cause of action for failure to intercede;

c. Defendants are not entitled to sumgnprdgment based on qualified immunity.

IT IS SO ORDERED. &’/ / Y
.-_{/"J /’;‘;%‘_,‘4 1A

Dated:__September 20, 2016
_~8ENIOR DISTRICT JUDGE
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