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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

KAYLA MEAD, Case No.: 1:13-cv-01186 - LJO - JLT
Plaintiff, FINDINGS AND RECOMMENDATION THAT
y THE ACTION BE DISMISSED FOR PLAINTIFF’S

FAILURE TO PROSECUTE AND FAILURE TO

MULTI-CHEM GROUP, LLC, et al. COMPLY WITH THE COURT'S ORDERS

Defendants.

N N N N N N N N N

Kayla Mead (“Plaintiff”) initiated an aain against Multi-Chem Group, LLC and Haliburton
Energy Services, Inc., in Kern County Superior Colttowever, since the removal of the action to
this Court, Plaintiff has not takeamy action to prosecute the actiorddailed to appear at the Court’s
scheduling conference on November 12, 2013. Bed@las#iff failed to prosecute this action and
failed to comply with the Court’s orders,isthereby recommended that the actioDE&MISSED
WITH PREJUDICE .

l. Procedural History

Defendants Multi-Chem Group LLC and Haliburtenergy Services, Inc. removed this actig
from Kern County Superior Court on July 29, 2013, eébgrinitiating the matter ithis Court. (Doc. 1.
On July 30, 2013, the Clerk of the Court issuenbtice to Plaintiff's ounsel Catalina Manzano,
informing her that she must submipatition to practice in the Easternddict of California. (Doc. 7.)

However, she failed to do so. Therefore, @mvémber 4, 2013, the Court issued an order to Ms.
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Manzano to show cause why sangishould not be imposed for hFacticing in this Court without
seeking membership, in violation bécal Rule 180(b) which restricpgactice in this Court only to
those who are members. (Doc. 7.) Ms. Manzaaas ordered to either show cause why sanctions
should not be imposed or, in the alternative, titipa for membership to #nCourt within fourteen
days of the date of service, or no later thanéyober 19, 2013. (Doc. 7 &t2.) Ms. Manzano has
failed to comply with or otherise respond to the Court’s Order.

In addition, on July 30, 2013, the Court issitedOrder Setting Mandatory Scheduling
Conference,” which “ordered that [the partiegpaar for a formal Scheduling Conference...” (Doc.
at 1). The Court explained: “Attdance at the Scheduling Conferenamasdatory upon each party
not represented by counsel or, aitgively, by retained counselld, at 2) (emphasis in original).
Further, the parties were ordered to prepare d Joimeduling Report and file this report one week
prior to the Scheduling Conferenckd.}

On October 5, 2013, Defendants filed a Schedu®apgort, informing the Court that they met
and conferred with Plaintiff saunsel “and provided Plaintiffs’ counsel with a proposed Joint Rulg
26(f) Report.” (Doc. 8 at 1.) However, “justiqrto the Parties’ deadline to submit the report
Plaintiff's counsel advised Defenats’ counsel that she was ill andeded additional time to review
the proposed Joint Rule 26(f) Reportld.(at 1-2.) Notably, however, &htiff's counsel did not notif
the Court of her iliness or seldave of the Court for an exteasiof time or continuance of the
Scheduling Conference. Therefaifee Court issued a second artieshow cause to Plaintiff on
November 12, 2013, directing her toosv cause why sanctions, includidismissal of the action with
prejudice, should not be impostt her failure to prosecute the action, failure to appear at the
Scheduling Conference, and failure to comply with@oeirt’s order. (Doc. 12.Plaintiff was directeq
to respond within fourteen days of seejior no later than November 26, 201Bl. &t 2.) Again,
Plaintiff failed to respond to the Court’s order.

[l. Failure to Prosecute and Obey the Court’'s Orders

The Local Rules, corresponding with Fed. R. ®v11, provide: “Failure of counsel or of a
party to comply with . . . any order of the Coomdy be grounds for the imposition by the Court of g

and all sanctions . . . within theherent power of the Court.” LR 110District courts have inherent
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power to control their docketsahd in exercising that powergcaurt may impose sanctions including
dismissal of an actionThompson v. Housing Authority of Los Angeles, 782 F.2d 829, 831 (9th Cir.
1986). A court may dismiss an action based upontg'pdailure to prosecut an action, failure to
obey a court order, or failure tmmply with local rules.See, e.g. Chambersv. NASCO, Inc., 501 U.S.
32, 44, (1991) (recognizing a cotimay actsua sponte to dismiss a suit for failure to prosecute”);
Ferdik v. Bonzelet, 963 F.2d 1258, 1260-61 (9th Cir. 1992) (dismigsafailure to comply with an
order requiring amendment of complaifalone v. U.S. Postal Service, 833 F.2d 128, 130 (9th Cir.
1987) (dismissal for failure to comply with a court order).

1. Discussion and Analysis

To determine whether to dismiss an action for failio prosecute, failure to obey a court org
or failure to comply with the Local Rules, the Comnust consider severald@rs, including: “(1) the
public’s interest in expeditious resolution of litign; (2) the Court’s neetd manage its docket; (3)
the risk of prejudice to the timdants; (4) the publigolicy favoring disposition of cases on their
merits; and (5) the availabilityf less drastic sanctionsHenderson, 779 F.2d at 1423-24ge also
Ferdik, 963 F.2d at 1260-6Thomspon, 782 F.2d at 831.

In the case at hand, the public’sairest in resolving this litigatiorsee Yourish v. California
Amplifier, 191 F.3d 983, 990 (9th Cir. 1999) (“The publititerest in expeditious resolution of

litigation always favors dismissal”)Similarly, the Court’s has an imiest in managing its docket, giv

that the Eastern District of Califwia is one of the busiest federaligdlictions in the United States and

its District Judges carry the heaviesseloads in the nation. Beca&daintiff has shown no interest in

prosecuting her claims and failed to comply with @wairts Orders, the Courtisterest in managing it
docket weighs in favor of dismiss&ee Ferdik, 963 F.2d at 1261 (recognizingatidistrict courts havg
inherent interest in managingeih dockets without being subjectnoncompliant litigants). In
addition, the risk of prejudice togldefendants weighs in favor obdiissal, since a presumption of
injury arises from the ocerence of unreasonable delayprosecution of an actiorSee Anderson v.
Air West, 542 F.2d 522, 524 (9th Cir. 1976).

In the Order to Show Cause dated Novenit#r2013, the Court warned the matter may be

dismissed with prejudice for “failur® prosecute an action or failukeobey a court order, or failure
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to comply with local rules.” (Dacl2 at 2.) The Court’s warnirig Plaintiff that her failure to
comply would result in dismissal satisfies thguieement that the Court consider less drastic
measuresFerdik, 963 F.2d at 1262 enderson, 779 F.2d at 1424. Thus, Plaintiff had adequate
warning that dismissal would result from her failtwgrosecute the action. Given these facts, the
policy favoring disposition of cases on their meriteusweighed by the factons favor of dismissal.

V. Findings and Recommendations

Plaintiff's counsel has failed to comply withethocal Rules, and failed to comply with the
Court’s order dated November 4, 2013 to petitiomfiembership in this Cou(Doc. 7). In addition,
Plaintiff has failed to prosecute this action d&aited to comply with the Court’s Order Setting
Mandatory Scheduling Conference (Doc. 3) @rder to Show Cause dated November 12, 2013
(Doc. 12). The factors set fortly the Ninth Circuit weigh in favoof dismissal of the action.

Accordingly,IT IS HEREBY RECOMMENDED

1. Thisactionbe DISMISSED WITH PREJUDICE ; and

2. The Clerk of Court be DIRETED to close this action.

These Findings and Recommendations are gtéahio the United States District Judge
assigned to the case, pursuarthi provisions of 28 U.S.C. § 63¢(b)(B) and Rule 304 of the Loca
Rules of Practice for the United States District Cdaatstern District of Caldrnia. Within fourteen
days after being served with these Findiagd Recommendations, any party may file written
objections with the court. Suehdocument should be captionedsj€rtions to Magistrate Judge’s
Findings and Recommendations.” Tpeaties are advised that failure to file objections within the
specified time may waive the rightappeal the District Court’s ordeMartinez v. Yist, 951 F.2d 1153
(9th Cir. 1991).

IT 1S SO ORDERED.

Dated: November 27, 2013 /s/ JennifelL. Thurston
UNITED STATES MAGISTRATE JUDGE




