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of Tulare, et al.

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

E.S., a minor, et al., CASE NO.: 1:13-cv-01697-LJO-BAM
Plaintiffs, ORDER DENYING DEFENDANTS' EX
PARTE APPLICATION FOR ORDER TO
V. SHOW CAUSE WHY A CONTEMPT

CITATION SHOULD NOT ISSUE
CITY OF VISALIA; TIM HAENER,
and DOES 2-10, inclusive, (Doc. 66)

Defendants.
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On June 17, 2015, Defendants City of Visaied Tim Haener (“Defendants”) file

an application for an order to show cawgey third-party witness Danny Ceballos (“M

Doc. 69

=N

—

Ceballos”) should not be held wivil contempt for failure to appear at his June 8, 2015

deposition pursuant to subpoena. (Doc. 66.) On June 26, 2015, theli@mied Plaintiffs
to file a response to thex parte application. (Doc. 67.) On June 30, 2015, Plaintiffs fi
the declaration of Mr. Ceballos. (Doc. 68.)

For the reasons that follow, Defendargsparte application shall be denied.

I. Background

Plaintiffs initiated this aril rights action, arising fronthe fatal police shooting of

Armando Santibanez, on October 21, 2013. (Doc. 1.) This action proceeds on PIg
third amended complaint. (Doc. 46.)
On June 30, 2014, the Coussued a Scheduling Conferer@eder, which provided

that all non-expert discovery, including motidnscompel, must be completed no later th
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June 16, 2015. The order also cautioned the pdtie their “failure to have a discove
dispute heard sufficiently in advance of ttiscovery cutoff may re#uin denial of the
motion as untimely.” (Doc. 41, p. 3.)

On June 12, 2015, the Court held an informal telephonic conference reg
Defendants’ request to modify the SchedgliConference Order toomplete additiona
depositions, which presumptively includedr. Ceballos’ deposition. Finding thg
Defendants failed to establish good causeriodifying the Scheduling Conference Ordj
the Court denied Defendants’ request drtend the discovery deadline to compls
additional depositions(Doc. 26.)

On June 17, 2015, after expiration of thecdvery deadline, Defendants filed t
instantex parte application for an order to show c@uwhy a contempt citation should n|
issue against Mr. Ceballos for his reported failure to comply with a subpoena to attg
deposition. Mr. Ceballos’ deposition svaoticed for June 8, 2015. (Doc. 66.)

On June 26, 2015, the Court directed Plaintiéfdile a response tthe application.
(Doc. 67.)

On June 30, 2015, Plaintiffs submitted the declaration of Mr. Ceballos in oppo
to theex parte application. Mr. Ceballos declares ungenalty of perjury that he has n
been served with any documentsttus lawsuit. (Doc. 68 at T 11.)

Il. Discussion
A. Defendants’ Position
Defendants report that a defims subpoena was issuet May 27, 2015, and se

out for service on Mr. Ceballos for a depamitito take place on June 8, 2015. (Doc. 64

Ex. A) On May 30, 2015, a claims investigatarrived at 926 S. Indiana Street, |i

Porterville, California, to see/the subpoena on Mr. Ceballoghe investigator reportediy
saw Mr. Ceballos standing between four vehiglasked in the driveway. Mr. Ceballos w
identified by comparing his face to photaghs from his Facebook page. When N
Ceballos saw the investigator, he immeeljattook off running into the house. THh

investigator went to thednt door and knocked. Although heuld hear people talking an|
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moving around, the investigatoould not get anyone to opéme door. All of the windows

had black shades blocking theewi inside and there appearedbe a surveillance camefa

above the front porch. (Doc. 66-3, Deal Russell Hilyard at 1 2-5.)

The investigator then calll a cellular phone number asisted with Mr. Ceballos

(559) 719-5029, and could hear a phone ringing inside of the home. The call wenf to an

automated response and no message couldtbeTlee investigator called the number two

D

more times. The next attempt was heard rindiog inside the redience and went to th
automated message. The last attempt wentttire» the automated message. (Id. at § 6

)
On June 5, 2015, the investigateturned to 926 S. IndiarStreet. When he drove

by, the investigator saw Mr. Cdlus standing outside talking tther males his age. The
investigator parked a distance from them@oand walked to where he could see Mr.

Ceballos and his companions. After some timepwple of the males left in a silver truck.

(Id. at 1 7.)
At 6:35 p.m., the investigator walked intloe yard and said “Danny.” When M.

Ceballos turned, the investigator told him he had a subpoena for him and held it out.

Ceballos yelled at the investigator to g#thos property and appead angry. Mr. Ceballos

Mr.

began to walk towards the investigatohonset the subpoena down and let Mr. Ceballos

know that he had been served. Mr. Ceballid theat the paper meant nothing to him. The

investigator then left the area. Approximgtgéb minutes later, the investigator drove by the

home and saw small pieces of paper wheredieset the subpoedawn. (Id. at f 8-9.)

Mr. Ceballos failed to appear for hdeposition on June 8, 2015. (Doc. 66-2, Decl.

of Leonard C. Herr at § 5.)
B. Mr. Ceballos’ Position
In response, Mr. Ceballosdares under penaltyf perjury that he never fled from
any process server on May 30, 2015, or on atg. ddoc. 68, Declof Danny Ceballos at §
3.) The phone number that the investigatited has not been MEeballos’ phone number

since at least January 2015, aid Ceballos has no surveillancameras at his residencg.

(Id. at 11 12, 13.) The investigator’'s staent regarding the interaction on June 5, 2015,
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never happened with Mr. Ceballoqld. at § 7.) Istead, Mr. Ceballos reports that

worked at Vallarta, a supermarket, until about 4:30 p.m. that day. He stopped

residence to pick up his children and then watirgctly to Bridget Flores’ apartment on
Street. Mr. Ceballos was at her apartmeynt5:00 p.m. Mr. Ceballos then drove fro
Bridget Flores’ apartment to Tulare, with Msofds and his children. He left the city

Porterville around 6:15 p.m. soathhe could be in Tulare by 7:00 p.m. Mr. Ceballos \
meeting his father and others Rtierto Vallarta, a restaurant in Tulare, to celebrate
father’s birthday. It takes approximately 45 mesito drive from Porterville to Tulare. (I
at 1 8-10.) Mr. Ceballos regh® that as of June 30, 2015, lines not been served with af
documents for this lawsuit.__(Id. at § 11.)

C. Analysis

As a preliminary matter, Defendantsx parte application is untimely. As note
above, the non-expert discovery deadline exbame June 16, 2015. bontravention of the
Scheduling Order, Defendants filed the instant application after the expiration (¢
relevant deadline. Defendants provide no explanation for the delay. More impor
Defendants provide no explanatias to why they elected to file this application followi
the informal discovery conference. During thahference, the Cougixpressly determineq
that the non-expert discovery deadline vabubt be extended for the purpose of tak
additional depositions.

Furthermore, even if Defendants’ applion was timely, Defendants have failed
establish that they complied with Federal Rule of Civil Procedure 45(b)(1) regardir
tendering of witness fees and service of thiepsena. Pursuant fRule 45(b), serving &
subpoena “requires delivering apgyoto the named person and, if the subpoena requireg
person’s attendance, tendering tiees for 1 day’s attendaneed the mileage allowed b
law.” Fed. R. Civ. P. 45(b)(1).

Here, the proof of service of the subpoenaekiify at the depatson indicates that|
no witness fees or mileage were tendecellr. Ceballos. (Doc. 66-2, Ex. C.)

Additionally, Defendants have not estighkd that they pperly served thg
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deposition subpoena on Mr. Ceballos. Asted above, serving a subpoena requ
“delivering a copy to the namgwskrson,” which is interpreted tnean personal service. Fg
R. Civ. P. 45(b)(1);_see Morgutia-JohnsorQity of Fresno, No. 1:14-cv-00127-LJO-SK(
2015 WL 1021123, at *2-3 (E.D. Cal. Mar. 2015) (serving subpoena requires persd
service);_Prescott v. Cnty. of Stdaiss, No. 1:10-cv—00592 JLT, 2012 WL 10617, at

(E.D. Cal. Jan. 3, 2012) (noting theatmajority of courts interpting “deliverng” to require
personal service).

In this instance, Mr. Ceballos has refuted Defendants’ claim that they serve
with a deposition subpoena on June 5, 2015. dAlieg to Mr. Ceballossworn declaration
he was not at his home at 6:35 p.m. on 2015, the date he was reportedly served,
he has not been served with any documentdhis lawsuit. (Doc 68, Decl. of Danny
Ceballos at 11 9, 11.) Mr. Ceballos also kasied fleeing from the investigator (
possessing the phone number reportedly callethéyinvestigator. €. at 1 3, 12.) AS
there is no indication that Defendants fect personally served Mr. Ceballos with

deposition subpoena, they are eatitled to a contempt order. Fed. R. Civ. P. 45(q); {

e.g., Morgutia-Johnson, 2015 WL 1021123, at3*Zeiting FTC v. Enforma Natural

Products, Inc., 362 F.3d 1204, 1211h(€ir. 2004), (proper subpoas are treated as ordg

of the court; to establish civil contemptowing party must showy clear and convincing
evidence that non-moving party violated a speafider of the court).Therefore, an orde
to show cause is unnecessary.
l1l. Conclusion and Order
Based on the foregoing, Defendang®’ parte application for order to show caug
why a contempt citation shalihot issue, filed on Jurfer, 2015, is HEREBY DENIED.
IT IS SO ORDERED.

Dated: _ July 2, 2015 (2] Bankera A. MALife

UNITED STATES MAGISTRATE JUDGE
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