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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

Kelly L. Hall, et al., CaseNo. 1:13ev-01711SKO
Plaintiffs, ORDER GRANTING DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT
V.
(Doc. 32)
FEDEX FREIGHT, INC., an Arkansas
Corporation, and DOES 1 through 25,
inclusive.
Defendand.
/
. INTRODUCTION

On November 3, 2014, Defendant FedEx Freight, Inc. ("FedEx") filed a motiof
summaryjudgment. Plaintiffs Richard Arg'Arp"), Israel Floreg("Flores") and Roy Taylor
("Taylor") (collectively "Plaintiffs”) * filed an opposition brief, and FedEx filed a reply brief.

the reasons set forth below, FedEristion for summary judgment GRANTED.

. BACKGROUND
A. FedEx's Statement of Facts
1. FedEx Operations
FedEx employs "Road Drivers" to transport freight using tractolers between vaus
company facilities called serviceemters. (Doc. 342, Defendant's Statement of Undiged

! The claims of Plaintiffs Kelly Hall, Robert Markowitz, and Richard Rmqaz were dismissed as time barred
July 11, 2014. (Doc. 25.)
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Material Facts ("DUMF") 2 A Road Driver's trip is generally referred to as a "rudDUF 2.)
FedEx pays Road Drivers by a miledggsed piece rate for the run or trip, and they also ea
hourly rate or other fixed pay amounts when they perform work other than drividg, as
attending a meeting or warlg on aservice centedock loading trailers. JUMF 3.)

At FedExseniority is significant, and FedEx uses two different kinds of seniority mar,
(1) Company Seniority which is the ddtee employee started at the compaagd (2) Job Clas
Seniority which is the date the employee starts working in his or her partjoblgyosition.
(DUMF 4.) The seniority system was not changed in the time relevant to this lawsuMHB.)

FedEx assigns runs to Road Drivers within eaehvice centeusing a senioriypased

bidding process. QUMF 6) Approximately two times a year, each service ceoterducts a

"bid" during which the Road Drivers, in order of Job Class Seniority, ardlelitp select their

runs (DUMF 7) When the drivers bid, they can either select a designated run or they cam
to select an "Extra Board." (DUMF 8.) The Extra Board refers to those dwherslo not have §

set run but instead drive to wherever the needs of the day may take them. (DUMF 9.) dh
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because Road Drivers are paid based on their mileage, the longer the run, the more the R«

Driver is eligible to earn for a particular trip. (DUMF 10.)
According to FedExthe freight businesis unpredictable and can change based on sh

needs and the time of year.huds, it is impossible to be certain whether a particular run

remain assigned to the saservice centefor an extended periodf time, or to the same drive

(DUMF 15), or to determine with any certainty whether FedEx will continue to assign aypart
driving run to the samgervice centefor an extended period of tinffPUMF 16).

FedEx maintains that, to meet these changing needs, it must periodiddllgr drop
driving runs, and it opens and closes service centers. (DUMF.) FedEx also freqngadese
what it calls a "change ofperations,” which involves movingertain driving runs from on
service center to another to better the service to FedEx custamleis streamline the moveme
of freight. (DUMF 19) When a change ofperations occurs, FedEx will often need mm&oad

Drivers assigned to the servicentes where the freight is being f®uted,so Road Drivers fron

2 The parties were unable to complete a joint statement of undisputednidastistanitted individual statements.
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the current facilities are requd¢o "follow-the{freight" to those different service centers. This is

called an involuntary transfer. (DUMF 20.) In contrast, an employegigestto transfer toan
open position at another servicenter of hisown volition is termed a "voluntary trafer.”
(DUMF 21.)

FedEx maintains internal written policies to ensure that it treats employees fair
consistently. (DUMF 22.) Under its policies, Road Drivers who atgwee company offer tg
transfer involuntarily are treated better in regard to seniority at thefamlity than those whg
voluntarily moved therd. If the transfer is voluntary, the Road Driver's Job Class Seniority
changes to the daté the emplogés transfer (DUMF 22.) When the transfer is involuntary, t
employee retains his or her Job Class Seniority. (DUMF 24.)

2. Changes of Operation

As pat of a 2008 change ofperations, FedEx opened a servianter in Fresno

y an

date

California, and a fay yard (ot where drivers from different locations meet to exchange trailers)

55 miles awayfrom Fresnoin Kettlemen City ("KC"). (DUMF 27.) Forecasting that it mig
wantto transportmore freight alongthat corridor in thduture, FedEx began planmgra service

center for KC. (DUMF 28.) According to FedEX, it wast clear exactly when the new servi

ht

ce

center in KC would open or how much freight would move through it when it was opened.

(DUMF 29))

In spring2012, FedEx announced another change of operations that affected how it
freight along the Interstate 40 corridor (running across the southern Gr8.Wilmington, North
Carolina, to Barstow, Californig}the "F40 change of operations")As a result of this changé
FedEx needed additionRoad Drivers at the KC relagard. (DUMF 31.) Like prior changes
operations, some drivers who came to K relay yard followeethe{reight (also referred to a
"following-thework") from their prior work locations and retained their Job Classo8gniwhile
others voluntarily transferred to KC without retaining their Job Class Seniofithen FedEX|

announced the40 change of operations, it posted the new job opportunities to its inteledéihb

% An employee may accept the involuntary transfer as l@mnative to being laid offretiring, or voluntarily
transferring to another servicenter apparently.
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system. Kirk Sel("Sell"), the service entermanager of the Fresno facilityho was temporarily
covering the KC relay yard, fielded calls from driventerested in the move amedtimates he
spoke with 25 to 40 drivers. (DUMF 35.) Plaintiffs Taylor, Arp, and Flores were arhosg
interested inte position. (DUMF 36.)

Taylor and Floregontacted Sell to get more information, and Arp and Taylor also s
with the Medford service center manager, Irene Stonecipher. (DUMF 64, 65, 93.) Taiphgr

that Sell provided him with an estimate of tium he might receive based on his anticipated

—

poke
c

Job

Class Seniority date after the transfer. (RJ66.) Sell also told Taylor and the other drivers that

they would be getting in on the "ground floor." (DUMF 67.) Sell told Flores that there wol
"goodruns" available in KC (DUMF 94.)

Each Plaintiff applied for a voluntary transfer to KC, and in June 2012 each PI
received a written offefrom FedEx for a Road Driver position at KC. The written |eteeach

Plaintiff stated that (1) the transfer was "employee requested”; (2) his "js® staiority will

change" to the date of the transfer; and (3) his "company seniority datemain unchanged.|'

(DUMF 39.) The letter also outlined the pay rates for the new position. (DUMF 42.)

Plaintiffs transferred to KC within the first two weeks of July 2@D2MF 43), andwere

iIld be

aintiff

assigned a run by Sell in order of senio(JJMF 47). In late July 2012, FedEx appointed a new

service center anager, Armando Magan@Magana") to run the KC center. (DUMF 49
Several members of management, including Sell Jofch Hinckley ("Hinckley") held adriver
meeting to introduce Magana to the drivers. (DUMF 40.) Hinckley discussed the opethiag
new servicecenter at KC, now delayed from September to November 2012 (and later delaye
January 2013). (DUMF 51.) Hinckley informed the drivers that 30 to 40 additional druoald
transfer to KC as a result of a change pémtions and those drivers woul@tain their Job Cks
Seniority. (DUMF 52.) According to Hinckley, the existing KC drivers did not raisacern or
discontent" during this or armgthermeeting held in the fall of 2012,

In November 2012, ahange of perations that would shift driving runs frotime Fresno
service center to the KC servicenter— set to be fuy-constructed by January 2013was

announced"Fresno change of operations”). (DUMF 53.) In December 2012, FedEx po
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listing of the Job Class Seniority rankings for each Road DrivetUMF 54.) The list identified
for the first timethose Road Drivers who had agreed, following the November announcem
involuntarily transfer from the Fresno service center to the KC sergngicwhen it expandec
(DUMF 54.) Taylor and Floreeported they were upséy their current rankings on the senior
list because the Fresno Road Drivers would retain their existing Job @lassity. (DUMF 76,
105.) Following a meeting between FedEx ahd KC drivers at the serviceemter in late
Deceamber 2012, FedEx considered the matter resolved. (DUMF 58.)

In January 2013, the K@sricecenter opened, and 33 drivers moved from Fresno tg
new facility. (DUMF 59.) Based on a bid that included the ndvagsferred drivers, Taylor an

Flores eah received new driving assignments. (DUMF 77.)

B.  Plaintiffs' Statement of Facts
According to Plaintiffs, FedEx employs both city and {eaul drivers to deliver freight.
The city drivers generally deliver freight directly to FedEx customeithin a particular city,

while line-haul drivers move large quantities of freight betweer<itLine-haul drivers are pai
by the mile, and they also earn an hourly rate for ottfeerdriving work The single mos
important factor in determining how much a Hnaul driver earns is the length of hizute or
"run." The longer the run, the more a line-haul driver earns.

Because of the vast disparity in earning potential between the various runs, flesoe |
competition among the drivers for tlanger, more profitable runs. To alleviate this competjt
FedEx created a samity-based system for assigning drivers to the various runs. Thus, the
two seniority dates: (1) the company seniofitthe date the driver started working for FedE
that determines vacation days and théeorin which a driver will be Id off if FedEx has tg
reduce its workforce; and (2) job class senjoritthe date a driver began working lhaul at a

particular service center When bidding occurs at servie center a list of available runs t

various locations is published. The driver with the highest job ckserisy gets his or her

* Plaintiffs' statement of facts is taken from their opposition brief; noditlyese facts are disputed by the parties.
(Doc. 33.)
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choice of any run on the list, the driver with the second highest job class segétsitthe next

choice.

In most FElEx service centers, there are more {ivaul drivers than there are regular ry
because circumstances can change and extra runs may need to be added to thef@cle
variety of reasons including that regular drivers take vacations and occasaatialh sick. The
excess drivers are placed on the "extra board" andrecall in the event a runeed to be addeo
to the schedule such as when regular drivers take vacations and occasiohallgickl These
are the most junior drivera terms ofjob class sniority, and they often pick up extra shifts on
weekends and evenings working on the docks or as "hostlers.”" According to Blainsfivery
undesirable to be on the "extra board" because a driverdalpmften seven days a weekdahe
driver does not know if he is going to work and, if so, how much.

A driver's Job Class Seniority is of paramount importance because it detemhieter g
driver will receive a regular profitable run or whether the driver will becadhand pi& up
whatever is avéble on an ameeded basis. Thest majority of runs remain consistent frg
year to year; however, on occasion a new run will need to be added, or an old run witl bes
cut. These fluctuations do not affect senior drivers leeaheyalways have first choice dhe
most profitable runsthe junior drivers on the Extra Boardowever,are highly affected by thes
fluctuationsbecause when runs are cut, these drimeayg receive no work.

Becausgob class sniority is determing by the date a drivdregan to work at a particulg
service enter, if a senior driveglects to transfer to another serviemter, his job classesiority
is reset to the date of the transtemd he is placed at the bottom of the seniority listthe event
of a dhange of operations, howevdiedEx gives the drivers at the affectgvice center an
opportunity to follow the work and transfer to thengce center where the freight is being
routed while keeping their job clasensority. Accordng to Plaintiffs, his generally does nc
significantly affect the drivers at treervicecenter where théreight is being reoutedbecause
any driver transferring under a change of @bens brings un with them when they transfer.

Plaintiffs claimthe Fresno change of operations they experienced while working &

was very unusual. As early as 2008, FedEx begarpldrming process of opening argice
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center in KC. In opening this servicenter, FedEx solicited drivers from other service cenrter

including Plantiffs —to transfer undr the guise that it was a new service center where they would

be slotted with a high seniority. Instead, KC was actually scheduled and planned ab

moving the Fresno servicemter drivers ahroutes to KC.As a resultPlaintiffs were not getting

in "on the ground floor of a new service center" as represéytéeedEx managemerut were
actually transferring long distancesk@ to be on the Extra Board.

In 2010Sell began informing the drevs in Freno about the upcoming Frescdaangeof
operations and that Fresno drivers would be permitted to traioste€ involuntarily and keep
their senioty. Fresno drivers were specifically told by Sell to wait until January 2013eb
moving to KC so that &y couldkeep their seniority under the change of operations.

Prior to the Fresno change of operatiamslanuary 2013, the Klay station —not yet a

par

efor

service enter— needed 17 drivers. Sell, as service centanager of both Fresno and KC, was

placed in charge of staffing th€C relay station. In early 2012, as part of these responsibil
Sell posted openings on the FedEx internal bulletin baagdestinghatinterested driverapply
for positions in KC. Plaintiffs saw the postings and sought information from Fed&xgeraent
about the openings at KC.

Plaintiffs contacted management, including Sell, about the positions aedolethey
were "getting in on the ground floof a new service centér.On an initial list of approximately
24 drivers— expanding to 60 drivers in the futurePlaintiffs were each told they woulde
betweennumberll and 17 in terms of seniorityPlaintiffs knew that as the KC servicenter
expaned, they would move up in terms of seniority because most drivers that transfitere
them wouldhave to reset their seniority as of the date they Wwieegl or transferred.

However, in January 2013, all of the Fresno drivers moved to KC and kepahmrity
as planned and anticipated by FedExler the Fresno change of operations. FedEx transferr
drivers from Fresno, but only 25 runs. FedEx policy would normally dictate that 8 of tincess
lose their seniority because they did not follow the work, but Sell, contrarydBxFgolicy,
allowed all of his Fresno drivers to keep their seniority as this was whetchold them he wa

going to dofor months. Beforéhe Fresno change operations in January 28, all the drivers in
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KC had aregular run— there was no Extra Board and no one wasalh When drivers from
Fresno transferred, they took Plaintiffs' positions, and Plaintiffs were movadceéwlycreated
Extra Board.

According to Plaintiffs, Sell intentionally withheld the portant longterm plans for the
KC service enter to mislead and deceive Plaintiffto transferringo very undesirable position
Plaintiffs maintan that Sell was openlyeling Fresno drivers about the Fresnbange of
operations as early as 20b0tdid not so informPlaintiffs when they inqued about transferrin
in 2012. Plaintiffs asseBell knew thatfihe told Plaintiffs about the Fresno change pérations,
they would not transfer. Plaintiffs contetiiey all had considerable seniority their service
centers before transferring to Ké&nd none of them would have considered leaving their posi
to be on an Extra Board in KC.

Plaintiffs claim that as a result of the deception, Plaintiff Arp had no clitéo resign
from FedEx ananove back to Oregon; Plaintiffeaylor and Flores stayed in KC, but had to w
six and seven days per weekearn the same amount they were earhefgre the transfer.

. LEGAL STANDARD

Summary judgment is appropriate when the pleadings, disclosure matesieds/edy, and
any affidavits provided establish that "there is no genuine dispute as to aninfateérand the
movant is entitled to judgment as a matter of law." Fed. R. Civ. P. 56(a). A materisl dae
that may affect the outcome dfet case under the applicable laee Anderson v. Liberty Lobb
Inc., 477 U.S. 242, 248 (1986). A dispute is genuine "if the evidence is such that a reasong
could return a verdict in favor of the nonmoving partid. (internal quotation markand citation
omitted)

The party seeking summary judgment "always bears the initial responsibilitipohing
the district court of the basis for its motion, and identifying those portions of thdirgea
depositions, answers to interrogatories, asmiasions on file, together with the affidavits, if ar
which it believes demonstrate the absence of a genuine issue of materialCalctéx Corpy.
Catrett 477 U.S. 317, 323 (1986) (internal quotation marks omitted). The exact nature

respasibility, however, varies depending on whether the issue on which summagrmyent is

8

U)

tions

Drk

Y,

ble jL

of thi:




© 00 N o o b~ w N Pk

N N N N DN DN DN NN R R R R R R R B R R
0o N o 0N WN P O ©OW 0o N O o WwWN B O

sought is one in which the movant or the nonmoving party carries the ultimate burden ot proo

See Soremekun v. Thrifty Payless,, 1509 F.3d 978, 984 (9th Cir. 200Qecala v. Newman

532F. Supp. 2d 1118, 1132 (D. Ariz. 2007). If the movant will have the burden of proof at trial, it

must demonstrate, with affirmative evidence, that "no reasonableftfest@ould find other than

for the moving party."Soremekun509 F.3d at 984. In contrast, if the nomoving party will h

the burden of proof at trial, "the movant can prevail merely by pointing outhiérat is an absence

of evidence to support the nonmoving party's catsk.(citing Celotex 477 U.S. at 323

If the movant satisfies its initial burden, the nonmoving party must go beyon
allegations in its pleadings to "show a genuine issue of material fact Bnpngsaffirmative
evidencdrom which a jury could find in [its] favor."FTC v. Stefanckj 559 F.3d 924, 929 (9t
Cir. 2009). "[B]ald assertions or a mere scintilla of evidence" will not suffithis respect.ld.
at 929;see also Matsushita Electric Industrial Co. v. Zenith Radio Catp5 U.S. 574, 58¢
(1986) ("When the moving party has carried its burden under Rule 56(c), its opponent n
more than simply show that there is some metaphysical doubt as to the materiyl faateere
the record taken as a whole could not lead a rational trier of fact to find for thmavamg pary,
there is no 'genuine issue for trialMatsushita 475 U.S. at 587 (citation omitted).

In resolving a summary judgment motion, "the court does not make cred

[ave

d the

7
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determinations or weigh conflicting evidenceSoremekun509 F.3d at 984. That remains the

province of the jury or fact finderSee Andersqml77 U.S. at 255. Instead, "[t]he evidence of
[nonmoving party] is to be believed, and all justifiable inferences are to be drgdws] favor.”
Id. Inferences, however, are not drawn out of the air; the nonmoving party must produoalg
predicate from which the inference may reasonably be dré8ee Richards v. Nielsen Freig

Lines 602 F. Supp. 1224, 1244-45 (E.D. Cal. 198%)d, 810 F.2d 898 (9th Cir. 1987).
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IV. DISCUSSION®

A. The Parties' Arguments

1. FedEx's Motion for Summary Judgment

FedEx asserts it is entitled to judgment with respect to Plaintiffs' friai for a variety|
of reasons, including that (1) Plaintiffs cannot establish any FedEx remtesenwas false; (2
even if any FedEx representations were false, the statements are too vagimrde;and (3)
Plaintiffs cannot establish the requigitéent.

FedEx presentS alternative arguments including that (1) any alleged statements m

Plaintiffs are privileged pursuant to California Civil Code 8§ 47(c)(3) and nabnattle;

(2) Plaintiffs cannot establish actual reliance because theyncewtito work at FedEx afte

learning the "true" facts of their positions; (3) Plaintiffs' reliance was stfible or reasonabl
under the circumstances; (Hlaintiffs did not suffer any damages as a result of the alleged
statements; and (5) &Ex's initial performance negates any claim of fraud.

Regarding Plaintiffstlaims for breach of oratontractand breach of ammipliedin-fact
contract, FedEx asserts that Plaintiffs argviltemployees ands such thegannot establish th
terms of a contry contract as a matter of laicedEx asserts 3 alternative arguments: (1) ev
there is an agreement, texms are unenforceable because they are too \@mgluédefinite; (2)
Plaintiffs cannot establish the glent of breachk- everything Plaintiffs allege they were told caf
true; and (3) Plaintiffs have not suffered any damages — they made more mondyeupoarisfer

to KC.°

® The parties each made objections, which the Court has carefully revidwetie extent the Court necessarily rel

on evidence that has been objected to, the Court relied only on admissildacevand, therefore, the objection| i

OVERRULED. It is not the practice of the Court to rule on evidentiary maitelisidually in the context of
summary judgrant, unless otherwise noted. This is particularly true when the ewdemibjections consist 0
general objections such as "irrelevant" or "vagugee Capital Records, LLC v. BlueBeat, |75 F. Supp. 2d 1198
1200 n.1 (C.D. Cal. 2010).

® FedExalso presented argument regarding Plaintiffs' claims for catisteufraudand breach of the covenant
good faith and fair dealindout Plaintiffs stated in their oppositidhey did not oppose judgment regardihgse
claims. (Doc. 33, 11:348.) Thus, FedEx's argumess to tlose claims are not addressed
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2. Plaintiffs’ Opposition
a. Fraud Claim

Plaintiffs concedehe promises mad® them byFedExmanagement wergenerally true
when they first arrived in KC, buhat FedEx characterizakeir fraud clams too narrowly as
related only taaffirmative untruthful statementather than concealment of the Fresno chang
operations. Rintiffs maintain theireliance on management's stateméntshe lack thereofs a
question of fact for the jury.

Regardingtheir damages, Plaiiit Arp was forced to resignnove back to Oregorand
now m&es roughly half of what he earnbdfore the transfer; Plaintiff Taylor had to work six
seven days a week to earn the same amount of money he used to earn in five days of
Plaintiff Flores moved his wife and children to a new city and now has to work siadagsk to
make less than hmade in the year prior to his transfer. Further, Plaintiffs may recovepsi®e
associated with uprooting their families and the expenses incurred inti@ioaad the loss o
security and income.

Plaintiffs argue FedEx's deceptive representatiomsiar privileged under California Civ|
Code § 47(c). Plaintiffs contergkction 47(c) does not apply to actions between an employe
an employee egarding their communications witach other the section creates a privileg
barring thirdparty suitsallegingharmby communications between an employer and an emplc

b. Contract Claims

Plaintiffs argue that FedEx has lestanding rules regarding seniority, transfers, and
selection of runs that are contained in the employee handbook andomwereicicated verbally tg
the employees by management. FedEx breached these oral and-imfdietdagreements whe
they transferred drivers from FrestoKC with fewer runs than drivers. Had FedEx adhere

the policy, Plaintiffs would still have theruns, there would be no Extra Board, and Plaint

would not have been harmed to the extent they warened There are questions of fact

regarding whether these policies, oral and written, establish a contraghatiter FedEx violate

that contract.
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B. FedEx is Entitled to Summary Judgment as to Plaintiffs' Fraud Claims

Under California law, the elements of fraud include the following: (1) misseptation-
i.e., false representation, concealment, or nondisclosure; (2) knowledge of falsidgnter; (3)
intent to defraud- i.e., to induce reliance; (4) justifiable reliance; and (5) resulting dan

Engalla v. Permanente Medical Grp., Int5 Cal. 4th 951, 974 (1997).

1. False RepresentatiorBased on Affirmative Statements

a. The Truth of FedEx's Alleged Misrepresentatios Vitiates Plaintiffs’
Fraud Claims Based on Affirmative Misrepresentations

FedEx argues it is entitled to judgment on Plaintiffs' fraud claim be¢daswiffs concedeg
the promises FedExllegedly made were true e time they were made and remained true w
Plaintiffs first arived in KC after their transfer. Plaintiffs argue FedEx construes thraaid
claims too narrowly, and assert their fraud claimspaeelicated on FedEx's omissions of mate
facts neessary to their etision to transfer to another servicenter: there was a change
operations cheduled for the Fresno servicenter which would result in Fresno drive
transferring involuntarily to KCthus maintaining their seniority after Plaifdifvoluntarily
transferred to KC

Plaintiffs allegethey spoke with human resourcesd Flores and Taylor spoke with S
prior to their transfers each was givenanfirmation of their anticipatedeniority when they
transferred to KC. Plaintiff Taylcalleges he was told he would be approximately 5th or 6t
seniority on a list of 15 new overall drivers (Doc-83Y §; Plaintiff Arp wastold he would be
the 17th or 18thmost senio driver out of approximately 6@rivers who would be eventually
added(Doc. 336, 1 3; Plaintiff Flores alleges he was told he webile approximately th&lth
most seniodriver out of approximately 19 to 20 drivers (Doc-83Flores Decl., 16 Plaintiffs
allege that whenthey were told they would "receive seniority when biding on runs if
transferred to Kettmen City,” FedEx management knew Plaintiffs would never have
promised seniority. (Doc. 1-2, T 42.)

As FedEx notes, however, each Plaintiff conceded in his deposition that wha

promised was esserntiatrue upon their transfer to KC. Specifically, Plaintiff Taylor admittec
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his deposition that when he transferred to KC in July 2B&2vas given the run to Sacramento
was allegedly promised, he was ranked in seniority exactly where Mrofsifiitn he would be

and he was paid thates stated in his offer letter:

Q. Before you transferred, did Mr. Sell ever tell you the run that you'd have?

A [Plaintiff Taylor]. Yes.

Q. What did he tell you?

A. He told me I had one of the Sacramentos.

Q. Okay. And when you transferred, did you, in fact, get one of the Sacramento
runs?

A. Yes.

Q. Did he tell you specifically which Sacramento you'd get?

A. | don't think so.

Q. And when you got there was the seniority that you had accurate to what Mr.
Sell had told you before you moved?

A. You want to rephrase that please?

Q. Sure. Before you moved, you told me he gave you an idea where you'd fall.
When you got there was that true?

A. Yes.

Q. Okay. Wel'll get to that in a second. But everything he [Mr. Sell] told y
turned out to be true?

A. Yes, Ma'am.

Q. Did he tell you how long you would have the Sacramento run?

A. No, I don't think so.

Q. Did he tell you how long you would stay at that seniority place . . . You know,
you were like5 or 6 out of the transferees, or you were 15 out of how many were
there?

A. No.

Q. And he didn't tell you how long you would stay there?

A. No.

(Doc. 32-6, Exhibit E, Taylor Depo., 102:9-25; 103:7-9)

Similarly, Flores talked t&ell beforeagreeinga atransfer. He alleges th&ell told him
there would be "good runs" available, but he admitted in his deposition that Sell did noeg
any particular run or any specific place on the seniority list. Plairntifes also spoke with
manager at Biservice center and ather supervisor in the Fresno service center. Although F
maintains he was toldehwould get good runs and more momngpn his transfer to KC, Flore

admitted that a one at FedEx ever lied to him:

Q. What did [Mr. Sell] tell you?
A. Well, he told me they have a good runs [sic], Sacramento, Cabazon meeting,
Ludlow meet.
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Q. Ludlow?

A. Yes. And also he told me you're going to get one of those Cabazon runs in the
transfer.

Q. Did he promise you that you would get a Cabanof

A. No.

Q. Did he tell you why he though you would get Cabazon?

A. Because | guess he got the list of the drivers transferring, so he figunetaiut
number | am going to be in Kettleman.

A. Okay. Did he tell you anything else?

Q. No that's abdut.

Q. Did he tell you where you would be in the seniority list?

A. No.

Q. Okay So Kirk Sell told you that you would get [a] good-fuihat there wer
good runs there, correct?

A. Yes.

Q. And did— Kirk Sell didn't tell you what number you would be in seniority, did
he?

A. No.

Q. And Kirk Sell didn't tell you that other people would come in under you,
correct?

A. No.

Q. And Kirk Sell didn't promise you any specific runs, right?

A. No.

Q. Did Kirk Sell promise you any specific seriip?

A. No.

Q. And then you called back and talked to someone else in Fresno?

A. Yes.

Q. Okay. Did this gentleman tell you what your seniority would be?

A. No.

Q. Did he promise you any specific runs?

A. No.

Q. Did he promise you the Cabazon Run?

A. No.

Q. Did he tell you- did he promise to you that yeuthat other people would be
brought in with lower seniority?

A. No.

Q. Okay. Did you talk to anyone else at Kettleman?

A. No.

Q. Do you believe that somebody made false promises to you?

A. No.

(Doc. 32-6, Exhibit A, Flores Depo., 39:5-23, 40:13-41:5, 41:19-42:7, 60:22-24.)
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Before transferrirg to KC, Plaintiff Arp spoke witiMs. Stonecipher, a FedEx termin

manager in Medford, Oregon, where PldirArp was workingat the time:

Q. So did you talk to Irene [Stonecipher] about it?

A. Not until about a week before we left [for KC].

Q. And what did she say?

A. | came in that morning and said good morning to her and | asked her if she
knew what my place would bedte in Kettiman City. And she picked up a piece
of paper and read off what position | would be in by my company seniority, which
was about number 17 or 18.

Q. Is that what you were?

A. When | went down to Kettleman?

Q. Yes.

A. I can'tremember. |thk | was a little bit below that; maybe | was 19, 19 or 20,
I'm not sure.

Q. Did she say how long you would have that level of seniority?
A. No.

Q. Did she make any promises to you about your seniority?

A. No.

(Doc. 32-6, Exhibit DArp Depa, 95:22-96:21.)

To the extenPlaintiffs’ fraud claims are predicated affirmativemisrepresentationsbout
promised seniority and the availability of "good rlinke claims are not viablePlaintiffs have
conceded the seniority levahd the availability of "good runsgllegedly promisedo themwere

true when they transferred to KCThey also admit that "everything was as stated" when

al

they

arrived in KC. SeeDoc. 34-2, DUMF 70, 87, 99.) t'is fundamental that in order to state a cause

of actian for fraud, there must be (1)falserepresentation . . . .Kerr v. Rose216Cal. App. 3d
1551, 1564 (1990)see also Stansfield v. Starke320 Cal. App. 3d 59, 74 (1990) (affirmin
dismissal of fraud claim where it "was not clearly alleged that egmiesentation was falsehen
made€). Because the alleged promises about the KC transferadearitedlytrue when made anc
at the time of the transfeJaintiffs cannot establish an esseinti@ment of their fraud claims, ar
FedEXx is entitled to judgment as matter of laelotex Corp 477 U.S. at 323 (plaintiff's failur
to make a sufficient showing on an essential element of his case entitles deferalprdgment

as a matter of law).
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b. The Alleged Misrepresentations AreToo Vague to support a Claim
FedEx also arguethe alleged misrepresentatioasserted by Plaintiffare simply too
vagueto support a fraud claim. he Court agrees.
As explained by the California Supreme CourBrott v. PG&E "courts will not enforce
vague promise about the terms and conditions of employment that provide no defmadideds

for constraining an employer's inherent authority to manage its entérptiteCal. 4th 454, 471

(1995), disapproved on other grounds IBuz v. Bechtel Nat'l Inc24 Cal. 4th 317, 352 n.17.

Plaintiffs’ allegations thatiey were promised "good runs" atidit they would "receive seniority"

upon transfer to KC are simply too nebulous and vague to be enfoidede Plaintiffs contend

in their oppositiorbrief that there is a general consenao®ong driverghat longer runs are better

than shomr runs, and daytime runs are better than nighttime runs,Racttiff conceded during
his depositiorthat what makes a "good run" is different for every driver. (Doet,32UMF 10.)
Also, while there is ndispute that Sell toldaylor and other drivers that theyould be getting in
"on the ground floor" of the KC service center upon transeeDoc. 342, DUMF 67),the term
"grourd floor" is too vagueand lacks meaning and definition rendering it unenforcea®thlis
v. Walt Disney C.19 Cal. App. 4th 201, 216 (1993) ("Promises too vague to be enforced W
support a fraud claim any more than they will one in contract.”). In swen assuming th
falseness of FedEx's allegesbresentationto Plaintiffs about their transfer to KC, the promis
aretoo vague to enforcé.

2. False Representation Based on Concealment of a Material Fact

According to Plaintiffs, the crux dheir fraud claims is not that the conditions of th
transfes were untrue at the time they were promised or at the time of their transfer, butciaat
withheld the information about the Fresno change of operations that was goifgctared KC
senice center followingPlaintiffs transfers Thus, although FedEx's promises about the trar

to KC were generally true when Plaintiffs arrived in KC, FedEx knew the pednsisniority ang

" Because there is no material dispute over the truth of the statementif®klaim FedEx made to them about t
details of their transfer to KC, and because any promises made aboah#iertwere too vague to enforce, the Cg
does not consider FedEx's alternative argument that any statementbyrlagldEx are privileged under Californ
Civil Code § 47(c).
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"good runs" would only be true until the Fresno change of operations occurred. Bldnatifd
claim is predicated on FedExsncealmendf the Fresno change of operations that would im
KC.

FedEx argues the concealment of future events is not actionable asPlantiffs' theory
is essentially that FedEx "shld have predicted the future for them and that the failure to do
fraud." FedEx maintains that even if such a prediction were actionable, it would hav
impossibleto make such a prediction: FedEx would not have known at the time of Pla
transfer who from Fresno might decide to involuntarily transfer when presentladtivet

opportunity six months later. (Doc. 34, 19:22-20:7.)

pact

SO is
2 be

ntiffs

Withholding material information can constitute fraud through concealment or

suppressionasthe active concealment of facts by a nonfiduciary is the equivalent of a
representation Vega v. Jones, Day, Reavis & Pog@21 Cal. App. 4th 282, 291 (2004Even
where all dfirmative statements are true, suppressing or failing to provither material
information that affects the statement is actionable as detewejoy v. AT&T Corp.92 Cal.
App. 4th 85, 95 (2001('Not every fraud arises from affirmative misstatements of material fa
Pursuant to Section 1709 of the California Civil Code, "[o]ne whHibully deceives another with
intent to induce him to alter his position to his injury or risk, is liable for anyadaswhich he
thereby suffers.” "A deceit, within the meaning of [Section 1709], is . . . suppressidaaif by
one who is bound to disclose it, or who gives information of other facts which are lik
mislead for wahof communication of that fact. .." Cal. Civ. Code § 1710Theelements of ar
action for fraud and deceit based on concealment include the following: (Erepesentation
(through false representation, concealment, or nondisclosure); (2) the defendant wasdutg
to disclose; (3) the defendant intentionally concealed with the intent to defraudo(ileduce
reliance); (4) the plaintiff acted in justifiebreliance; and (5) there was resulting damage ta

plaintiff. Lovejoy 92 Cal. App. 4th at 96.

false

ct.")

ely to

D
—_

the

As pled Plaintiffs’ fraud claimalleges false representations through affirmative statements,

rather than false representations baseccamealment omaterial infamation. Nonetheless

Plaintiffs incorporatedy referencehe other allegations of the complainto their fraud claim,
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Read as a whole, the complaatieges FedEx wrongfully concealed information about the Fre
change of operationsdm Plaintiffs when Plaintiffs sought detaitem FedEx managemeabout
thar transfer to KC Specifically, Plaintiffs assert thathile FedEx may have given the
generally accuratmformation about the transfer— which turned out to beue at theime of their
transfer to KC— FedEx withheldmaterial informationabout the Fresno change of operatig
knowing the change of operations would potentially result in involuntary transfer§ tthad
could affectPlaintiffs’ seniority andhe availabilityof "good run$ after Plaintiffs voluntarily
transfered to KC. (Doc. 12, 1 22.)

A fraudulent representation based on concealment requires there be a duty to the

information withheld.

[While] a duty to disclose a material fact normally agisaly where there exists a
confidential relation between the parties or other special circumstances require
disclosure, when one does speak he must speak the whole truth to the end that h
does not conceal any facts which materially qualify those statedOne who is
asked foror volunteers information must be truthful, and the telling of atnatlh
calculated to deceive is fraud.

Cicone v. URS Corp183 Cal. App. 3d 194, 201 (1986) (citations omitted). Thus, when F
voluntarily supplied Plaintiffs with prospective information about the transfer tathe future
of the KC service center, it was required to sp&akwhole truth When drivers inquired of Se
about the transfer to KC, he estimated where they wtalldin terms of seniority, @d for

purposes of this motion, it is undisputed Sell told Taylor and other drivers they woudttibg

on the "ground floor" of a growing service center based on projection of grewtCachanged
from a relay center to a service centétowever acording to testimony fronMichael Gahagar
(Doc. 335, Gahagan Decl., %4, Sell knewand was telling other drivers in Fresaiothat time
that the Fresno change of operations would involve the involuntary transfers of drorar
Fresno to KC. This information hdlde potential to impact Plaintiffs' seniority in the futusand it
is disputed whether Sedharedthis information with any no#frresnodrivers seeking informatio

about a voluntary transfer in the summer of 2012ee Doc. 342, p. 39, Plantiffs' Disputed
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Material Facts, No. 5°)

Finally, Plaintiffs’ claimregarding concealmerg not that FedEx should have predicted

the

future or that FedEx knew how many drivers and runs would transfer to KC as a resalt of t

Fresno change of opéi@ns. Rather, Plaintiffs allegbey were entitled to the same informati

Sell was giving to the Fresno drivers he supervised regarding the Fresmgeof operations o

that Plaintiffscould weigh the risk of the transfer and the change of theiclgds seniority in
light of the pending change of operations. Becahsee is evidencé&ell volunteered som
information about the KC service center and its fythee was under a duty to provide all t
information he had about anticipated changeintiffs alleged Sell had information relevant
their decision to transfer which he did not share with them, whit¢hrn misled Plaintiffs abou
the potential risks to their seniority upon transfer to KC. (De2, 11 1922.) Thus, Plaintiffg
adequatly alleged a false representation by concealmant they have presented sufficier
evidence to create a materigbile of fact on the first (false representation) and second
elemens of their fraud claim.

3. Disputed Issues of Fact Regardingntentionality of Conduct

FedEx contends Plaintiffs have no evidence sufficient to prove the third elemenir G
fraud claim: intent. Fraud requires "active misconduct, such as intent to deceive
misrepresentation, by the defendarityler v. Children's Home Socie®9 Cal. App. 4th 511, 54
(1994). Often, fraudulent intent must be inferred from underlying circumstances ea$
evidence is rarely availableContinental Airlines, Inc. v. McDonnell Douglas Cqrg16 Cal.
App. 3d 388, 412 (1989as modified on January 5, 1990

FedEx maintain®laintiffs have no evidence that FedEx aateth the requisite intent t
deceiveat the time information wagiven to Plaintiffsregarding a voluntary transfeo KC.
FedEx had the right to change Plaintiffs’ employment status when circunsstdribe busines
changed. Plaintiffs wereat-will employees, and regardless of the FedEx location to which

were transferred, their seniority and continued employmeme rot guaranteed for perpetuit

8 Although the complaint does not expressly identify Plaintiffs' frdaiincas baed on concealment, every element
a claim for fraud based on concealment is specifically pled in the complanteamstrued as a whole.
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FedEx notes that bids and runs change frequently and are not static. Sehdniitgre changs
asservice entes expand and addore drivers. According to FedEx, Plaintiffs kneavat FedEx
knew —that the KC serviceearter was going to expand to upwards of 60 drivers in the futu
and Plaintiffs offer no evidence that anything FedEx told them wastiaohally false at the tim
Sell and other management made statements to Plaintiffs about a voluntagy taK<E.
Plainiffs' fraud claim encompasses false representations baseddiix's suppression (

concealmenthat the Fresno change operdions would result in the involuntary transfef

drivers from Fresno to KC. The question therefore is whéllantiffs havepresented sufficient

evidence that a reasonable jury coutder the requisitéraudulent intent on the part of FedEx
concealing or suppressing this fact.

It is undisputed that Sell managed the Fresno service center for 20 years 2808 he
became responsible for managing the KC relay ydpac. 342, Plaintiffs’ Statement of Dispute
Material Facts, Nos. -2.) BeforeJuly 2012, approximately 12 to 14 line drivers worked in |
but whenFedEx implemented a change of operations along-#fedorridor it created a greate
staffing need at KC. (Doc. 3, Exhibit G, Sell Depo., 26:187:5.) It is also undisputed that
the summer of 2012, Sell became responsible for stati@dkC relay yardvith approximately
17 new driverso accommoda thel-40 change of operations. (Doc.-24Plaintiff's Statement g
Disputed Material Facts, No. 3.) After publishing the KC openings internaxigting FedEX
drivers,drivers began calling from various service centers seeking informaiaumKC. (Doc.
326, Exhibit G, Sell Depo., 28:129:1.) Although FedEx initially soughtl7 drivers to fill the
positions in KC, only 12 avers made the transfeBgll testified "[a]s it turned out, 12 were all th
were needed."doc. 326, Exhibit G,Sell Depo., 2710-16.) During the first week of operatiam
KC after the 440 change of operations, four to six drivers were "borrowed" from Los Ange
work atKC as temporary transfer¢Doc. 32-6, Exhibit G, Sell Depo., 27:19-21.)

Sell testifiedhe could not recall whether he specifically informed Plaintiffs about
Fresnochange of operation®oc. 338, Sell Depo., 42:3), but he also testified he would n

have volunteered that information unless he had been asked:
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And yes, had | been asked, | would have been glad to share what little | knew about]
the upcoming change of operations, but for me to volunteer the information, yes,
there were reasons that | wouldn't volunteer that information to them, because it
would be speculative and it did nofedt their seniority date

(Doc. 32-6, Exhibit G, Sell Depo., 53:4-10.)

Deite not volunteeing this "speculativeinformation to prospective KC dmvs seeking
information about theransfer, there is evidencell informel Fresno drivers about the Fnes
change of perations he counseled those drivers not to transfer to KC voluntamifihe summer
of 2012 but to waitnsteaduntil the change of operations so that they could transfer involun
and retain their seniority. According Michael Gahgan a former FedEx drivefrom the first
day he began working for FedEx in Fresno in 2010 Gahaganold that "the plan was for ling
haul drivers from Fresno to move to [KC]." (Doc-383Gahagan Decl., 1 3.)He wasallegedly
approached by Sell ilmé summer of 2012 about transferring to a-tineer position in KC Sell
informed him that most Fresno drivers would be transferring to KC in January 2013 soutie
keep their "job class seniority" by making the move under a change of operatizos. 385,
Gahagan Decl., 1 3.) Because he was a "city driveen Sell approached him, Gahagan wol
restart his "job class seniority” whether he transfemadntarily in July 2012 o involuntarily in
January 2013 under thi&reso change of operations. (Doc.-33 Gahagan Decl., { 3.Dther

Fresno drivers were specifically told by Sell to wait until January 2013 nsféraunder the

change of operations, rather than voluntarily transferring to KC, so thdy keep their seniority,

(Doc. 33-5, Gahagan Decl., 1 4.)

Construing this evidencim the light most favorable to Plainsifa trier of fact could
reasonablynfer thatSell, who was responsible for staffing the KC relay center in the summ
2012 under the-40 change of operationsias struggling to find drivers to transfer voluntarily
KC. Sell testifiedhe did not reveal information about the Fresno change of operations to ¢
looking to transfer voluntarily to KC in the summer of 2@tRess he was asked aboubéicause
it was simply too speculatiybut Gahagan's testimony indicates Sell was telling drivers in Fi

to wait to transfer to KQintil the change of operations in 2013 so as to transfer involuntarily
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maintain their seniority (Doc. 335, Gahagan Decl., -8)° This gives rise to a reasonable

inference thatSell deliberately withheld information abouhe prospective Fresno change
operationsriom driversinquiring about voluntary transfers K&C so asnot to dissuade them frof
making the transfer duringpe summer of 2012 While there is no evidence Sell knewactly
how many runs or drivers would be transferring from Fresno to KC under the Fresige di:

operations, anyrospectivechange of operations thaecessitatednvoluntary transfers to KC

could have digncentivized drivers from voluntarilfransferringto KC. With advance knowledge

of a prospective change of operations, drivassideringa voluntary transfer would havenown
their job-classseniorityin KC could be subject to change unforeseeable wayguite soon afte
their transfer Knowing about a prospective change of operations withwtlter details such ag
runs and the number of drivers transferring involuntarily, may have created enskigto
dissuade drivers from requieg} a voluntary transfer to KC. This marticularlytrue of those
drivers who would be transferring long distancesyimg their families,and gamblingexisting
high job<class seniont at their current service center

In sum, here is sufficient evidence from which a juguld inferthat FedEx intentionally
withheldinformation of the Fresno change of operations from Plaintiffs.

4. Disputed Issues of Fact Regardin@etrimental Reliance

FedEx argues Plaintiffs' fraud ofes fail as a matter of law because they remai
employed even aftelearning of the alleged frau@nd thusthey cannot establish the relian
element of their fraud claimTo establish reliangePlaintiffs must show (1) that they actua

relied on Felx's misrepresentations, and (2) that they were reasonable in doin@GW

° FedEx objected to this portion of the Gahagan declaration on grouhésrshy and relevance. (Doc-R4No. 23
24)) Sell's statements to Gahagan are offered by Plaintiffeishigg@dEx, an opposing party. Sell is FedH

employee, and Sell's statements to Gahagan pertained to a matiertivdtbcope of Sell's relationship with FedE

Sell's statements to Gajen are not hearsay. Fed. R. Evid. 801(d). Moreover, the statementsesemtréd
establishing intentional concealment by Sell in that while Plaingiffsge Sell told them nothing about the Fres
change of operations, Sell was telling the driversshpervised in Fresno details about the Fresno chang
operations. FedEx's objection is OVERRULED.

19 While Arp did not receive information directly from Sell about theitims Apr received information from Taylo
who had contacted Sell and obtained information from higeeDoc. 336, Arp Decl., 1 3.)
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Principal Opportunities Fund v. CIBC World Markets Corp57 Cal. App. 4th 835, 86
(2007) (citing 5 Witken, Summary of Cal. Law, Torts, 8§ 808, p. 1164-65, 8812, p. 1173-74).
a. Actual Reliance
Reliance exists when the misrepresentation or nondisclosure was an immediatefc
the plaintiff's condugt which in turn, altered his or her legal relations, amdthout such
misrepresentation or nondisclosure he or she wouldmalti, reasonable probabilithave enterec
into the contract or other transactioBpinks v. Clark147 Cal. 439, 444 (1905).

FedEx citeRochlisfor the proposition that if a plaintiff continues his or kemployment

after discovering alleged fraud related to that employment, actual relianuet tenestablished.

aus

19 Cal. App. 4th at 215FedEx argues it is undisputed that Plaintiffs became aware of the allegec

falsity of FedEx's misrepresentations shortly after arriving in y&€they remained employed f

several months before taking any action. Thus, FedEx argues Plaintiffs estaiadtsh actual

reliance.

In Rochlis plaintiff Jeffrey Rochlig"Rochlis") began working fowWalt Disney Company

("Disney") in February 1985, and in April of that year he signethr@eyear employment

contract Id. at 207. At some time beforéctober 1987, Rochlis became unhappy about
position and indicatetie would probably leave Disneyhenhis contract exped in April 1988.
Id. To address his dissatisfaction, Disney offered him a different positibim another division
Walt Disney Imagineering ("WDI"), which Rochlis accepiadOctober 1987 Id. By January
1988, however, Rochligletermined the new position had been misrepresented tbyhDisney
and stated his "understanding [about the position] was considerably different thaneyhvaas
led to believe [he] was going to be doing when [he] got thelé. at 208. Despitethe alleged
misrepresentatits he remained in th&/DI position until January 1989, well after his contr
had expired in April 19881d. He never sought another position within WDI, and he engag
negotiations for a bonus and a salary incredde His dissatisfaction withik job and the amour
of his compensation led him to resign in January 1989at 209. He negotiated a new job with
company known as King World which was significantly more lucrative than his positi

Disney/WDI. Id. He resigned from King Worlafter seven months, claiming he hadeibg
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constructively dischargedld. He settled his dispute with King Worldnd filed suitagainst
Disney and WDI in October 1998lleging breach of contract and fraudmong other claims
Disney and WDI filed a motio for summary judgment, which was grantsdthe trial court Id.
at 209. Rochlis appealed, but thaal court's order on summary judgmewms affirmed. Id. at
219.

As it pertained to Rochligtaud claim regarding thalleged misrepresentations abthe

WDI position to which héransferred in 198the appellate court was unconvinced Rochlis cq

show anyactual reliance.ld. at 21516. The court note®ochlis was under contract only until

April 1988. Id. He beganwork in his new position in October 1987 based on whal

characterized as fraudulent misrepresentations concerning WDI's condaiticthea status of it

pending projects. Id. Before the expiration of his contrachowever, Rochlis admittedly

discovered the "truth" about the nature of his poil had become familiar with all WDI
problemshewas being asked to solvéd. Yet, in spite of this knowledge, Rochlis stayed on fc
months beyond the April 1988 expiration of his contraéd. During this time, he continued f{
seek andhtained a substantial bonus and a salary incre&he.Moreover, Rochlis had state
before he took his position at WDI that he was not interested in renewing his consta&ppha
1988. The court determined that, as a matter of law, because he was aware girabikhes he
claimedwere not previously disclosed to him, yet nonetheless decided to remain at WDI,

not detrimentally rely on any misrepresentations about the jolansferringto his position with

WDI. Id. at 216.
FedEx's citation tdRochlisis unpersuasive as the facts of that casedatenguishable,
Rochlis enjoyed significant ability to negotiate his pay, bonus structure, and Hisrpasthin

Disney and WDI. His transfer to another division of the company did not negatifesty lat pay
or the financial conditions of his employment. The nature of Rochlis' work industry and
executiveposition enabled him tmovelateraly into a new position aneventuallyinto a new job
in a way Plaintiffshere could not. That Rochlis stayed in the "misrepresented” position

discovering the "truth,” despite his demonstrated and significant bargaining powetl @as his|

ability to find even more lucrative employment, establisiheddid not rely onthe alleged

24

uld

he

5

S

d

he di

1 his

after




© 00 N o o b~ w N Pk

N N N N DN DN DN NN R R R R R R R B R R
0o N o 0N WN P O ©OW 0o N O o WwWN B O

misrepresentationsabout the nature of his position. Had Rochéstually relied on the
representations about the position at WDItransferring tahat division, he would certainly hay
left the position wherhis contract expired ipril 1988. Unlike Rochlis, Plaintiffs werenot
upper management executive employees at Fediay didnot enjoy the same bargaining pow
to negotiate the terms of their employmeAiso, unlike Rochlis Plaintiffs'pay and benefits wer|
closelytied to their seniority Plaintiffs’ ability to find a similar position with the same pay &
benefits upon leaving their employment with FedEx was limited in ways that Radtilisy to
obtain similar work with the same or better pay and benefits wasPaintiffs did not efoy the
ability to transfer to another servicenter voluntarily withoutagain resettingtheir job class
seniority,andthey could not quit their employment without losiigit company seniority. Th
mere fact that Plaintiffs continuetheir employmentwith FedExafter discovering thalleged
fraud does notas a matter of layshow a lack of actual relianc&he reasoning dRochlissimply
does not apply to Plaintiffs under the circumstances presented Mates,Plaintiffs’ decision to
remain withFedEx even féer discoveringthe "truth"regarding the Fresno change of operati
does not negate actual reliance as a matter of law.
b. ReasonableReliance
In addition toactual reliance’[a] plaintiff must also establish "justifiable" relianea.e.,

the circumstances were such to makee#@sonablefor [the] plaintiff to acceptthe] defendant's
statements without an independent inquiry or investigdtidiilhelm v. Pray, Price, Williams &
Russell 186 Cal. App. 3d 1324, 1332 (1986).he reasonableness of tp&intiff's reliance is
judgedby reference to the plaintiff's knowledge and experiem©€M Principal Opportunities

Fund 157 Cal. App. 4th at 864. "Except in the rare case where the undisputed facts leave
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for a reasonable differem of opinion, the question of whether a plaintiff's reliance is reasonaple is

a question of fact."Blankenheim v. E.F. Hutton & Co., In@17 Cal. App. 3d 1463, 1475 (199(
"However, whether a party's reliance was justified may be decided as aohédteif reasonable
minds can come to only one conclusion based on the faGisido v. Koopmanl Cal. App. 4th

837, 843 (1991).
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FedExargues any reliance by Plaintifigas not reasonable as a matter of law. Accor
to FedEx, any promisemade to Rintiff about their seniorityupon transfer to KCor the
availability of "goodruns' that directly conflicted wh their offer letters befor&ransfer would be
unquestionably unreasonablk.is undisputed that each Plaintiff received an offer letter outlir
that the transfer was employee requested, that thelgsb seniority of the driver would change
the date of the transfer, and the company seniority would remain unchanged342pDUMF,
No. 39.)

FedEx's argument in this regard is predicated only on alleged affirm
misrepresentationsather than on FedEx's allegeohealment of material information about t
Fresno change of operations. According to Rilésn Sell and other management estimated e
Plaintiff's expected seniorityf they transferred voluntarilyo KC, and also gave them gener
information about thexpectedexpansion of the KGervice center (Doc. 333, Flores Decl., ;
Doc. 336, Arp Decl., 11B8-4; Doc. 337, Taylor Decl. f 67.) There is also evidence Sell w
giving Fresno drivers information about the Fresno change of operations and was g tinsel
notto transfer voluntarily in the summer of 2012, but to wait until the change of aperatould
transfer them involuntarily.Gahagan's testimorguggests that Sell knew the Fresno chang
operations was important and material to any driver's decision to voluntankfarao KC
because of how it might impact pjabass seniority botlior those transferring to KC arnthose
already working in KC.(Doc. 33-5, Gahagan Decl., 1 3-4.)

Because there is evidence that Sell and FedEx management provided Plaithtifeme
prospective information about Kand its future growth and the typé seniority Plaintiffscould
anticipate if they transferred, there is an issue of fact whether ite@asnabldor Plaintiffs to
expect they would receive all information material to a transfer toim@lving job-class
seniority. This igparticularlytrue asinformation about changes of operatiomas being share
with other drivers who were considering transfers to KC, i.e., the Fresno sdrivEhe
reasonableness of Plaintiffs' reliance FedEx to provide therall the information relevant t

Plainiffs’ job-class seniority and thedlecision to transfezannot be determined as a matter of I
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5. No Genuine Dispute Regardingdamages
FedExsubmitspayroll data and argues thevidenceestablishes Plaiiff s cannot prove
any damages, and thtkeeir fraud claims must fail.

"[R]ecovery in a tort action for fraud is limited to tlaetual damagesuffered by the

plaintiff.” Ward v. Taggart51 Cal. 2d 736, 741 (1959). ™Actual' is defined as 'existing in fact or

reality,” as contrasted witlpotential' or hypothetical," and as distinguished from ‘apparer
'nominal.’ [citation omitted] It follows that 'actual damages' are those which compensate sor
for the harm from which he or she has been proven to currently suffer or from whievidience
shows he or she is certain to suffer in the futurBaunders v. Taylpid2 Cal. App. 4th 1538
1543 (1996). ™[T]he mere probability that a certain event would have happened upon v
claim for damges is predicated, will not supg the ¢aim or furnish the foundation of an actiq
for such damages."Marshak v. Ballestergs72 Cal. App. 4th 1514, 1518 (1999) (quoti
McGregor v. Wright117 Cal. App. 186, 197 (1931)kurther, unless the plaintiff merely seeks
rescind a contract, he or she must suffer "actual monetary loss to rec@a/&aod claim."Molko
v. Holy Spirit Ass'n46 Cal. 3d 1092, 1108 (1988).
a. No Genuine Dispute Regarding Arp's Damages

FedEx bears the initial burden of showing that no genuine issue of matetiaixists.
Celotex 477 U.S. at 323. As FedEx does not bear the ultimate burden of persuasion at triz
show an absence of a material issue in two ways: (1) by producing evideatagag essentig
element of the nonmoving party's case; or (2) showing that the nonmoving party lackseaf
an essential element of its claim or defendkssan Fire & Marine Ins. CoLtd., v. Fritz Cos.

Inc., 210 F.3d 1099, 1106 (9th Cir. 2000).

t' o

Nneone

vhich

n

to

l, it C

1

Based on the payroll records submitted by FedEx, Arp earned more money sfter hi

transfer to KC than he hazhrnedbefore his transferFedEx cites Arp's testimony thatter he
transferred to KC hearned up to $1,700 per week, compared to the $900 to $1,200 per w
earned in Medford prior to the transfer. (Doc-632Exhibit D, Arp Depo., 51:21; 107:12

108:15; 156:410.) Further, FedEx payroll data shows Arp earned an average of $1,188 pe

pretransfer and $1,588 after the transfer. (Doec432ohnson Decl., Exhibits A and B.) The
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facts areundisputed bylaintiffs. (Doc. 342, DUMF 88.) Thus, Arp cannot establish that he
damaged as a result of the transfer to KC.

While Arp claims he was forced to resign as a result of FedEx's concealment of the
change of operationand now makes roughly half of whaé made before the transfehis is
insufficient to establishany damage resulting from the Fresno change of operatidnss
undisputedthat Arp separated from his employmenith FedEx in November 201Before the

Fresno drivers transferred KC —which is the event Plaintiffs claim caused their dammag&ee

Doc. 342, DUMF 89.) Therefore, any damage Ammay have sufferedas a result of his

resignationis not causally linked to the transfer of Fresno drivers to KC. Even assuming At
his job kecause othe prospective Fresno change permtionshis damage (losing his assign
run) was only anticipatecand had not actually occurred at the time of his separation
employment with FedEx.Marshak 72 Cal. App. 4th at 1518Plaintiff Arp haspresented nc
evidence diputing FedEx's payroll data, and he cargaosally link any damage suffered as
result of the transfer of the Fresno drivers to KC.

b. No Genuine Dispute Regarding Damages of Plaintiffs Flores and Taylor

FedEx submitgpayroll data to establistinat Plaintiffs Flores and Taylor also suffered

damages as a result of the Fresno drivers transferring to R&IEx offers evidence of eac

Plaintiff's weekly average incomm the year befor@and the year after they transtst to KC

(Doc. 324, Johnson Decl., Exhibit A.Yhe weekly pay data shows that for #&weeks betwen
January 6, 2012, and July 6, 201l2e(six monthsmmediatelyprior to Plaintiffs' transfers to KC
Plaintiff Taylor earned a total of $44,030.19amr average of $1,630.75 per wedkd.) The pay
data for the 27 weeks between January 4, 2013, and July 5, 2013 (the six months imm
after the Fresno driversransfer to KC when Plaintiffs allege they were damagédwsPlaintiff

Taylor earnedpb46,052.29 or an average of $1,705.64 per wdtk) The pay data for Plaintif
Flores is similar: between January 6, 2012, and July 6, 2012 (prior to the transfer to

eaned $44,092.4%r an average of $1,633.@®r week; between January 4, 2048d July 5,
2013, (immediately after the Fresno drivers transferred from KC) he earned $46,45%28

average of $1,720.59 per weekKld.) This data is sufficient to establish Plaintiffs Flores 3
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Taylor were not monetarily damaged by the Fresncedsitransfer to KC. The burden thus shifts

to Plaintiffs to produce evidence of argiine dispute of material fact regarding damages.

In opposition,Plaintiffs cite their declarationstating that while they earnedbout the
same amount of income befaxad after the transféo KC, theydid so by increasing the numb
of days they worked and ging up extra shifts working on nedriving tasks such as loading ¢
the docks. Plaintiff Flores states that when the Fresno drivers transferrechirarda2013, hig

work schedule

went from five (5) days a week to six (6) to make up for the money | was losing on
the runs. Being on the extra board meant that | could not anticipate or predict
when, or if, | was going to get a run on any given day. Prior to January 2013, | had
a consistent daily run on Mondays through Fridays. After January 2013, | was on
call and did not know if | would get a run, and, if so, how long it would be or how
much | would earn. In order to make up for the lost incdnfigan picking up
weekend runs and working as a hostler or on the docks for FedEx freight on the
weekends. This meant that | was on call six (6) days per week. While | was abl
maintain my same income, | had to do so by working every Saturday dodke.

This was personally exhausting and took a toll on my family life as well.

(Doc. 33-3, Flores Decl., 1 15Blaintiff Taylor stated the following in his declaration:

18. Following the transfer of drivers from Fresno in January 2013, my work and
personal life changed drastically. Being on the "extra board" mearnitc¢batd not
anticipate or predict when, or if, | was going to get a run on any given day. drior t
January 2013, | had a consistent daily run to Sacramento on Mondays through
Fridays. After January 2013, | was on call and did koobw if |1 would get a run,

and, if so, how long it would be or how much | would earn. In order to make up for
the lost income, | began picking up weekend runs and working as a hostler for
FedEx Freight, Incon the weekends. This médahat | was on call pretty much
seven (7) days a week. As shown in Exhibit "A" to Jack Johnson's declaration, in
the first half of 2012, when | was still in Medford, | was making approteipa
$1,650%$1,700 every week working a regular Monday through Friday schedule. In
the first half of 2013, while working in Kettleman City, my income ranged from
$1,400 to more than $2,000 per week, depending on the runs | received off the
"extra board[,]" and the amount of weekend work | ahle to pick up. In short, |
made roughly the same amount of money in Kettleman City, but | had to work the
weekends as a hostler in order to do so. | am sixty (60) years old and have
diabetes, the extra work in the yard hooking trailers and working weekends took a
serious physical toll on my body and my personal life.

19. My wife and family live in Sacramento and | generally went home on the

weekends to spend time with them. When the Fresno drivers transferred to
Kettlemen City, | could rarely go home because | now had to work, or at least be on
call, during the weekends to make the same money | was making in Medford. The
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extra money | earned working the weekends for [FedEx] was essenhally t
equivalent of picking up a patime job to make ends ree

(Doc. 33-7, Taylor Decl., 11 18-19.)

Taylor's and Floregieclarations standing alone do not constitute evidence necess
disputethe payroll data duced by FedEx. Even Rlaintiffs were forced to work addition:
days to make up for the los§ their assigned runs after the transbér~resno drivers to KC, n
data showshey actually earned less meynas a result. Plaintiffs offeio evidence that they we
required to workmore hours, andhey attest only thathey worked more days duringethweek
Even to the extent Plaintiffs could offer evidenicey worked more hours to make up for a los
income as a result of the transfer of Fresno drivers, this isumb¢nceof actualmonetary loss
While working extra shifts or moreagls may ha® reduced Taylor's and Floréishe with their
families and that time is certainly of personal value, ihat evidence of actual monetary log
which is required under California lawSee Alliance MortgCo. v. Rothwell10 Cal. 4th 1226
1240 (1995) &ctual monetary loss is required to recover on a fraud cldtmther, Plaintiffs cite

no case authority for the proposition that successful mitigatigiocking up extra hours and shif

— does not offsedamags suffered; there is alsoo evidence ofthe monetary value of the

mitigation efforts Taylor and Floresclaim theyundertook. In sum Taylor and Flores offe
insufficient evidenceo dispute~edExs payroll records showing they earned more money tifte
January 201%ansfer of Fresno drivers to KC (the event Plaintiffs claim damaged tham}hey
hadearnedn the comparable months before they transferred to KC.

Plaintiff Flores notes=edExs payoll recordsshow that inthe 12 months befordéis
transfer to KC heearned $90,581.2; in the 12 months after his transfer tohi€Garned only
$89,091.45. (Doc. 33, 15:14-23)aintiff Floresfailsto note, howevethat the 12month payroll
databeforehistransferto KC contains 52 pay periods, whilee payoll data for 12-month period
after his transfer contains only 51 pay periodé&SeeDoc. 324, Johnson Decl., Exhibit A, p- 7
9.)" There is no meaningful comparison betw&nweeks of pay in 2011 and 2048d 51

" The data for 2011 to 2012 extends from July 22, 2011, to July 13, 2012, which included %%ksy The data fo
2012 to 2013 extends from July 20, 2012, to July 5, 2013, which includes 51 weeakk of
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weeks of pay between July 2012 and July 20T8is only showsthat Floresearned less in 5
weeks than he did in 52 weeks.

Finally, Plaintiff Flores contendbe suffered damage melocating his family anthcurred
moving expenses, bk offers no evidence adheamount of those damages. (Doc. 83,23-25.)
His conclusory statement that he suffered these damages is insufticiesdte a genuindispute
as to whetheFloressuffered actual monetary lo§s SeeMcGlinchy v. Shell Chem. G@45 F.2d
802, 80809 (9th Cir. 1988) (summary judgment upheld where nonmoving party failed to pf

any evidence regarding amount of damage3g¢cause Plaintiffs cannot establigteir damage

=

ovide

which is an essential element of their fraud claims, FedEx is entitled to summary judgmen

these claims.
C. FedEx is Entitled to Summary Judgment on Plaintiffs' Contract Claims
FedEx argues Plaintiffs’ admission that they araithtemployees precludes them fro

establishing any kind of contract, particularly one which promises some e or relies or

I

m

policies that can be modified at any time. FedEx also contends the promises FedExyallegec

made are too conclusory and vague to be eefdne. Even assuming there was an enforce
agreementthere is noevidence of a breach @&aintiffs concede they received all they wzé
promisedwhenthey transferred to KC. FinallfzedEx payroll evidence proves they suffered
damage as a result of their transfer to KC.

Plaintiffs contendFedEx has longstablished rules as to seniority, transfer, and

selectionof runs in its employee handbook. FedEx breached these oral promises aed-im[

D
]

able

re

no

the

fact agreements when titansferred drivers from Fresno with fewer runs than drivers. Plaintiff

Taylor states in his declaration tithe KC change of merations failedd comport with FedEX

policy:

The written policies state that when transferring, atiael driver can keep his/her
seniority when they "follow the work[."] [citatioromitted] When FedEx planned
the "changeof-operations[,"] they transferred approximately thittyee (33)
drivers from Fresno, but they only brought approximately twéwagy (25) runs;
yet, all the drivers transferring from Fresno kept their senionityraoved ahead of
me [on] the seniority board. Before the "chaofi@perations[,] every driver in

12 Flores' statement regarding his relocation expenses is not containedi@chiration. §eeDoc. 333, Flores Decl.)

31




© 00 N o o b~ w N Pk

N N N N DN DN DN NN R R R R R R R B R R
0o N o 0N WN P O ©OW 0o N O o WwWN B O

Kettleman City, including me, had a run. Now there were more drivers than runs
and a number of drivers, including me, were on the "extra board." Befere th
"changeof-operations|,"] there was no "extra board" in Kettleman City. In
summary, eight (8of the drivers transferring from Fresno were not "following the
work" and did not bring a run with them when they transferred. Under FedEx
policy, they shouldhot have been permitted to keep their seniority and they should
have been below me in terms of seniority. If company policy had been followed, |
would have had a run.

(Doc. 337, Taylor Decl., § 16.) Plaintiffs contend there is a question of fact whEddEX

policies, oral and written, establish a contract and vendtedEXx violated that contract.

a. New Theory of Contract Breach Based on FedEx's Failure to Adhere to Its
Policies and Procedure®oes Not Create Genuine Issue of Material Fact

Plainiffs’ complaint alleges a breach ofal contract base@n FedEXx's promises to
Plaintiffs that if they transferred to KC, they would receive specifiecbgagnthat would entitle
them to bidding rights on preferred runs. (Doc. 1-2, § Prajntiffs also allega claimfor breach
of an impliedin-fact contract predicated on the following terms: (1) preferred-Ha@ runs
would be distributed pursuant to a bidding process; (2) the bidding process would be b
seniority; (3) junior drivers wouldot be permitted to arbitrarily jump ahead of senior driver
the bidding process; (4) Plaintiffs would be kept informed of any changes in thegomtdicess
(5) if Plaintiffs chose to transfer, they would be fully and accuratetrnméd of how thatvould
affect their seniority; and (6) defendants would provide Plaintiffs with theseageand accurat
information and support so that Plaintiffs could properly make decision such as wiretiog¢1to
transfer. (Doc. 1-2, 1 62.)

Plaintiffs’ oppositon presents a new theory of breach of contveltch was not pled
FedEx's allegedailure to comply with policies and procedures related to changes of oper
and involuntary transfers. Specifically, Plaintiffs contend FedEx breached its policies
proceduredy allowing Fresno drivers to involuntary transfer to KC andimetheir seniority,
notwithstandinghat 8 drivers did not "follow the work New theories of recovery of which

defendant has not been put on notitay not be usetb creategenuine issues of material fact a

defeat a summary judgment motio@oleman v. Quaker Oats C@32 F.3d 1271, 1294 (9th Cir.
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2000) (only where defendants have been on notice may a plaintiff proceed oiplad threory at

the summary judgment stage)o the extent Plaintiffs now claim their breach of contract clg

are predicated on FedBpolicies and procedures related to invaéug transfers, it cannot b

used to defeat the motion for summary judgmmetause it was not pled the complaintand
Plaintiffs did not seek to amend the complaint to allege this contract theory.
b. Alleged PromisesMade to Plaintiffs Are Unenforceable

Plaintiffs failed to address FedEx's arguments regarding Plaintiffsacotains. FedEx

argues the terms ofehalleged contracts are not clearly alleged by Plaintiffs in their complain

ims

tan

to the extent Plaintiffs allege theyere promised they would have good runs and seniority, these

promises are too vague to be enforceable.

Basic contract law requiresah”[a]n offer must be sufficiently definite, or must call for

such definite terms in the acceptance that the performance promised is reasenth."
Landas v. Cal. State Auto AssI® Cal. App. 4th 761, 770 (1993) (quoting 1 Witkin, Summar
Cal.Law (9th ed. 1987) Contracts, § 145, p. 169). "Where a contract is so uncertain and in
that the intention of the parties in material particulars cannot be ascertaineahttiaetds void ag
unenforceable." Cal. Lettuce Growers v. Union SuganoC45 Cal. 2d 474, 481 (1955)A
promise must be definite enough that a court can determine the scope of th&adbityson &
Wilson, Inc. v. Stone85 Cal. App. 3d 396, 407 (1973). Additionally, the limits of performa
must be defined so that damages can be determined on a rationaldasis.

Plaintiffs' opposition does not address FedEx's motion in this regard, and thg
allegations othe complaint are insufficient to establish the terms of the alleged contraceseh:d
FedEx and Plaintiff. For examplePlaintiffs' claims of an implieéh-fact contractalleges one o

the terms of their employment with Fed®&as that Plaintiffde given'necessaryand 'accuraté

information to enabléhemto make decisions such as whether to transfam@w service center;

however,Plaintiffs cite noevidence establishing thss a term of an implied or oral contragct.

Hansen v. United State§ F.3d 137, 138 (9th Cir. 1993) (nonmoving party cannot rely
conclusory allegations unsupported by factuahdatcreate an issue of material facdjot only

do Plaintiffs fail to establish facts as what personnel acts, policies, and communicat
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establish this alleged term of employmenthat constitutes "necessary" information is
sufficiently definiteto be enforceable.

Similarly, Plaintiffs' claim for breach of oral contract alletfesy were promisethat upon
transfer to KC, they would be given "bidding rights on preferred runs," anel ‘thesferred runs'
would allow Plaintiffs to earn more monthan they were earning at their present locations. (
1-2, 1 57.) What constitutes "preferred runs" and what is niafiiidding rights” is toovague
andis thereforeunenforceableLadas 19 Cal. App. 4th at 771 (amorphous promise to "consi
what employees at other companies are earning cannot rise to the level of awalrdtagj.

C. Plaintiffs Fail to Establish Breach or Damages

FedEx also claims Plaintiffs failed to establish any breach of the allegedspsAs
discussed abovélaintiffs concedehat everything wagenerally as it was promised when th
arrved in KC after their transfer thus,any breach based aaffirmative promises regarding
Plaintiffs' tranger to KC cannot be established. (Doc. 34-2, DUMF 69, 85, 87, 99.)

Finally, Plaintiffs havdailed to produceevidence sufficient to create an issue of mate
fact regarding damages. FedEx met its bumersummary judgmeridy producing payroll datg
showing Plaintiffs earned more money in the months and weeks fofaweir transfer. Thus,
even to the extent there was an enforceable confPéantiffs have failed teshow they werg
damaged by the transfer of the Fresno drivers to KC.

Plaintiffs produced insufficient evidence to dispute FedEx's payroll recordsaambt
establish the damage element of their contract claifibus, FedEx is entitled to summal

judgment on Plaintiffs' contract claims.

D. Plaintiffs' Conceded Claims
In their opposition, Plaintiffs state they "do not contest the dismissal afotheructive
fraud claim (second cause of action) or the claim for breach of the impliedacdv& good faith

and fair dealing (fifth cause of action)." (Doc. 33, 11175) Based on Plaintiffs' representatjo

13 Because the Court finds Plaintiffs' contract claims are insufficienttieer grounds, it declines to reach FedEXx'

argumenthat Plaintiffs’ atwill status negates the viability of any contract.
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FedEx's motion fosummary judgment iglso grantedas to Plaintiffs’ claims for constructiy

fraud and for breach of the implied covenant of good faith and fair dealing.
V. CONCLUSION AND ORDER
For the reasons seirth above, IT IS HEREBY ORDEREMDat:
1. FedEx's motion for summary judgmentdRANTED;
2. The Clerk of Court is DIRECTED to enter judgment for Defendant; and

3. This case is to be administratively closed.

IT 1S SO ORDERED.

Dated: February 10, 2015 /s/ Sheila K. Oberto
UNITED STATES MAGISTRATE JUDGE
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