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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

HARTFORD CASUALTY INSURANCE No. 1:14-cv-00856-KIM-GSA
COMPANY,

Plaintiff,

V.
AMERICAN ALTERNATIVE
INSURANCE CORPORATION and
COMMUNITY HOSPICE, INC,,

Defendants.

Angie Chavez faces civil liability for me&ole in an accident that killed a

motorcyclist in Stanislaus County. As many as fimsurance policies may apply to the accide

two issued by Hartford Casualty Insurancer@any and two issued by American Alternative
Insurance Corporation (AAIC). Hartford, thepitiff here, seeks declaratory judgment of the

priority of these four policies. Hartforeshd AAIC filed cross motionfor summary judgment.

c. 39

Nt

After considering the parties’ briefs, the codetermined a hearing was not necessary, and npw

GRANTS Hartford’s motion and DENIES AAI&’motion for the reasons described below.
l. BACKGROUND

Hartford and AAIC have stipulated to tfects underlying Hartford’s complaint.

SeeJoint Stip. Facts, ECF No. 26. On February 24, 2012, while she was working for Com
1
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Hospice, Chavez made a U-turn in her 2007 Toyota Camry and struck John Thatcher, wh
riding a motorcycle.ld. nos. 1, 2, 4, 5. Thatcher died of his injuriégs. no. 3. Hartford had
issued Chavez the following insurance: a $eal Auto Insurance Policy” with a $250,000
liability limit (the Hartford auto policy) and a “Personal Umbrella Liability Policy” with a $1
million liability limit (the Hartford umbrella policy).ld. nos. 6-8jd. Ex. A, ECF No. 27. AAIC
had issued Community Hospice the following ir@ce: a “Commercial Auto Policy” with a
$1 million liability limit (the AAIC auto policy)and a “Commercial Umbrella Policy” with a
$5 million liability limit (the AAIC umbrella policy). Id. nos. 9-11id. Ex. B, ECF No. 28.
Hartford and AAIC received a demand letter from counsel for Thatcher’s
surviving spouse and children in November 20TRe demand letter asserted more than

$11 million in damages but included a “policy limits demand” for the combined value of the

Hartford and Community Hospice policies, $7.25 millidd. no. 14;id. Ex. C, at 7, ECF No. 29.

Hartford and AAIC value the Thatehs’ claim at a lower amount andtensibly did not accede
this demand.d. no. 15. The Thatchers filed a suit im&slaus County Superior Court in July
2013. Id. no. 16;id. Ex. D, ECF No. 30. Hartford goviding a defense to Chavez and
Community Hospice in that actiond. no. 17.

Hartford and AAIC dispute the payoutiqmity of their insurance policies.
Hartford seeks a declaration of the followingppity: (1) Hartford’sauto policy up to $250,000;
(2) AAIC’s auto policy up to $1 million; and (3) iHéord’s umbrella policy and AAIC’s umbrell
policy up to their combined limif $6 million proportional to theiiability limits; that is, for
every dollar paid by Hartford’s umbrella poligdAIC’s policy would pay five. Hartford Mem.
P.&A. Mot. Summ. J. 13 (Hartford Mem.), EQ¥o. 31-1. AAIC takes a different approach. I
believes the correct order is) @artford’s auto policy up t8250,000; (2) Hartford’s umbrella
policy up to $1 million; (3) AAIC’s auto policy uf $1 million; and (4) AAIC’s umbrella policy
up to $5 million. AAIC Mem. P.&A. Mot. Sumnil. 13-14 (AAIC Mem.), ECF No. 32. AAIC’
proposed ordering depends on its contention thefdtd’'s auto and umbrella policies are in

reality only one policy, as evideed by their common policy numbed. at 4-7. As an
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independent basis for isdering, AAIC points td&suideOne Mutual Insurance Company v. Ulica
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National Insurance Groy®13 Cal. App. 4th 1494 (2013), as analogousGuideOnethe
California Court of Appeal appliedcarious liability rules to detenme the priority of liability.
Applying vicarious liability here would exhaust Hard’s policy limits entirely before AAIC's,

and the same priority would result. AAIC Me7-9. In the alternative, AAIC proposes a

priority based on traditional G&rnia common law: (1) Hartford’s auto policy up to $250,000;

(2) Hartford’s umbrella policy and AAIC’s aufmlicy prorated equally to their combined $2
million liability limits; and (3) AAIC’sumbrella policy up to $5 millionld. at 9-14.
Il. APPLICABLE LAW

Both parties have moved for summary judgment under Federal Rule of Civil
Procedure 56. If “no genuine dispute as to antenal fact” requires a trial, the court must en
judgment as a matter of law. Fed. R. Civ. P. 5&aylerson v. Liberty Lobby, Inet77 U.S.
242, 250 (1986). Hartford and AAIC have stipulated that the facts underlying their motions
undisputed. Stip. Facts, ECFON26. In federal court, itas long been recognized that
“[litigants . . . ‘[a]reentitled to have [their] case trieghon the assumption that . . . facts,
stipulated into the reecd, were established.Christian Legal Soc. Chagt of the Univ. of
California, Hastings Coll. of the Law v. Martiné1 U.S. 661, 676 (2010) (quotikg Hackfeld
& Co. v. United Stated97 U.S. 442, 447 (1905)) (brackethristian Legal So¢. “[F]actual
stipulations are formal concesss that have the effect ofthwWdrawing a fact from issue and

dispensing wholly with the neddr proof of the fact.”ld. (citation, internal quotation marks, a

alterations omitted). Here, because the parties’ stipulation reaches all facts material to the

resolution of their dispute, thease may be resolved as a matter of law on summary judgme

i

! Rule 56 was amended, effective December 1, 20d@gver, it is appropriate to rely o
cases decided before the amendment took eHiec{tlhe standard for granting summary

er
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N

judgment remains unchanged.” Fed. R. Ci\6®.advisory comm. notes on 2010 amendments.

2 Hartford and AAIC dispute only whether Hard’s auto and umbrella policies are on
or two policies. SeeAAIC Opp’n 2, ECF No. 33. Because this dispute is resolved by
interpretation of the contractsmilated to apply here, this giste does not mean the case mus
go to trial.
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This is a diversity action, so the court applies California law to interpret the
parties’ policies.See Bell Lavalin, Inc. v. Simcoe & Erie Gen. Ins,, 6d.F.3d 742, 745 (9th Ci
1995). Interpretation of contragtincluding insurace policies, is a question of law unless
resolution of an ambiguity “turns on tledibility of extrinsic evidence.Legacy Vulcan Corp.
v. Superior Court185 Cal. App. 4th 677, 689 (2010). The fundamental rules of contract
interpretation apply equally to insurance policas] require the court gi\edfect to the parties’
mutual intent at the tim#he contract was mad&Valler v. Truck Ins. Exch., Incl1 Cal. 4th 1,
18 (1995)as modified on denial of reh@ct. 26, 1995) (citing Cal. Civ. Code § 1636). Each
policy must be read as a wholdartford Accident & Indem. Co. v. Sequoia Ins. (83equoid,
211 Cal. App. 3d 1285, 1298 (1989). Unless the partieaded to use words a technical or
special sense, a court reads a policy’s langt@agederstand its plain meaning as a layperson
ordinarily would. Waller, 11 Cal. 4th at 18 (citing Cal Civ. Code § 1638).

California Insurance Code section 11580.% waacted to resawvconflicts about
the order in which two or momgplicable auto liability insurance policies must pay @#quoia
211 Cal. App. 3d at1296. Here, because subdd$80.9(a), (b), and (c) are not implicated,
subpart (d) applies:

[W]here two or more policies flarding valid and collectible

liability insurance apply to the same motor vehicle or vehicles in an

occurrence out of which a liabilityoss shall arise, it shall be

conclusively presumed that thesurance afforded by that policy in

which the motor vehicle is dedlsed or rated as an owned

automobile shall be primary and the insurance afforded by any
other policy or policies shall be excess.

Cal. Ins. Code § 11580.9(d). A “primary” insnce policy “provides covage immediately upo
the occurrence of a loss or areavgiving rise to liability.” Legacy Vulcanl185 Cal. App. 4th at
689. An “excess” insurance policy provides aagge “only upon the exhaustion of specified

primary insurance® Id. In Sequoiathe state court of appeabaldefined two types of excess

3 Callifornia courts use the words “excé$secondary,” and “umbrella” insurance

somewhat interchangeablZompare, e.g Olympic Ins. Co. v. Empleys Surplus Lines Ins. CGa.

126 Cal. App. 3d 593, 598 (1981) (“Secondary instear sometimes referred to as ‘umbrella
insurance.”)with, e.g, Legacy Vulcan185 Cal. App. 4th at 689 (“turance policies sometime
include both excess and umbrefiaurance. Umbrella insurance provides coverage for clain
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insurance: “specific excess”iissurance “written to be excetsidentified policies,” 211 Cal.
App. 3d at 1295 (quotin@lympic Ins. Co. v. Employers Surplus Lines Ins, €26 Cal. App. 3d
593, 598 (1981)); an “incidental excess” policyre “designed to be primary but is only
incidentally excess by reason oétbxistence of other coveraged’ at 1296.

Section 11580.9(d) governs orhe priority of liabilty between primary and
excess insurance, not the priority of lldp for the remaining excess policie§uideOne
213 Cal. App. 4th at 1502—-0Sequoia211 Cal. App. 3d at 1302. Priority of liability for exces
policies is subject to judicial interpretationtbbse policies’ “other insurance” claus€®equoia
211 Cal. App. 3d at 1302-03. If literal applicatmfriother insurance” terms would make eac
policy excess of the other, [@arnia courts normally diggard the conflicting termlympig
126 Cal. App. 3d at 599. Policies ranked equallgriority of liability this way pay out
proportionally to their liability limits: Id. Because the priority of liability for excess insuranc
policies depends on contextualdrpretation of their “other surance” clauses, and because
“other insurance” clauses differ from one poltoythe next, analogies between cases are ofte
muddled. Nevertheless, two categerid cases are notable here.

First, more than one primary-type pglimay apply to an accident even though
only one describes the car in question. In¢thisumstance, each prary policy—whether made
excess by section 11580.9(d) or its otherriasae provisions—precedary non-primary exces

policies in priority of liability. InContinental Insurance Cqgomany v. Lexington Insurance

Companythe court ranked first a policy whose “geal object and purpose . . . was to provide

primary insurance” and second a policy whose &gahobject and purpose . . . was to provide
excess coverage over and above all other underlying insurance.” 55 Cal. App. 4th 637, 6
(1997) (citing Ostager and Newmatjandbook on Insurance Coverage Dispuekl.03[e], at

516-17 (8th ed. 1995)). Bequoiathe court applied its definition of “incidental excess”

that are not covered by the ungarh primary insurance. . . . Thus, a policy that provides bot
excess and umbrella insurance proviodeth excess and primary coverage.”).

* In other words, given policg with liability limit x and policyB with liability limit v,
policy A pays oui / (x +y) percent of each dollaf liability and policyB pays outy / (x +y)
percent of each dollar of liability.
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insurance to this situation and ranked “incidé¢rexcess” policies before “specific excess”
policies. 211 Cal. App. 3d at 1303 (“[T]he Sequoidicy herein is a ‘primary’ type automobile
policy with standard ‘excess &snonowned automobiles’ languaged is therefore excess to t
Hartford ‘primary’ policy but primary with respect to both the Hartfordldwetla policy and the
Transamerica Umbrella policy.”). lmovy v. State Farm Insurance Compathe court
prioritized as first three primgipolicies without excess provisigreecond a policy that provide
for excess coverage on non-ownetbauand third a policy that gvided it was excess over all
other insurance. 117 Cal. App. 3d 834, 865 (1981). This approach implements “settled .
California law that an excess or secondary policy does not cover a loss . all wftihe primary
insurance has been exhauste@rhty. Redevelopment Agency v. Aetna Cas. & Sur. Co.
50 Cal. App. 4th 329, 339 (1996) (emphasis in origirga)nodifiedNov. 13, 1996)see also id.
(citing Olympig 126 Cal. App. 3d at 600, for the propositthat “[i]t [does] not matter that the
primary policy to which the secondary policydhaeen specificallgxcess had itself been
exhausted.”).

Second, the court iBuideOneecently held that the deft priority rules must

give way to the specific structure ifspondeat superidrability. See GuideOne

213 Cal. App. 4th at 1504. When allocatimyerage among policies deemed excess by sectjon

11580.9(d), “all of the insurece policies covering the tortfeasor employee, primary and excq
must be exhausted before the umbrella policgroinsurer that covered only the employer mu
make a contribution.ld. at 1496. The tortfeasor employe@ignarily liable and the employer
only secondarily liable; therefore, a policy iain applies only to t employer (and not the
employee) can contribute only after #aployee’s insurance is exhaustéd. at 1504; se also
United States Fire Ins. Co v. National Union Fire Ins.,d®.7 Cal. App. 3d 456 (1980) (“The
nonowned aircraft coverage .was expressly limited to the vigaus liability of the named
insured . ... As such, it was secondary to@werage [of the pilothdividually as negligent
operator of the aircraft.”).

With these rules in mind, the court turns to Hartford and AAIC’s dispute.

i
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1. DISCUSSION

Section 11580.9(d) makes Hartford’s aptiicy the primary policy and ranks it
first. It is the only policy ‘“h which the motor vehicle,” ChavezToyota Camry, “is described or
rated as an owned automobileCal. Ins. Code § 11580.9(deeStip. Facts, no. 13, Ex. A, pt. 1,
at 2, 8 Despite their common poliayumber, the Hartford auto policy and Hartford umbrella
policy are not the same policy for purposes@ftion 11580.9(d). Their language and format
foreclose any other conclusion. The policies gledtseparately “The Hartford Auto Insurancg
Policy” and “Personal Umbrella Liability Hoy.” Stip. Facts Ex. A, pt. 1, at ¥]. Ex. A, pt. 2, at
14, 15. The umbrella policy reads its first page, “All the provisions, stipulations and other
terms of this policy shall apply only as speciffeztein and none of thgrovisions, stipulations,
and other terms of the policy to which this Peeddsmbrella Liability Policy is attached shall
apply to insurance hereundeid. Ex. A, pt. 2, at 14. The two agreements have separate
pagination schemesSee generally icEx. A (“Page [#] of 18" and “PULP-[#]"). The auto poligy
table of contents does nofeeto the umbrella policyld. Ex. A, pt. 1, at 6. The umbrella policy
lists the auto policy as an underlying polidg. Ex. A, pt. 2, at 14. E# has a different and

separately listed premiumd. Ex. A, pt. 1, at 2id. Ex. A, pt. 2, at 14. The auto policy refers t

O

the umbrella policy as a separate enclostaeEx. A, pt. 1, at 4. The umbrella policy does nat
list the auto policy forms among those “formingtpef policy on effective date hereofld. Ex.
A, pt. 2, at 14. Because the Hartford auto golécprimary, the remaining three are excess.
As a threshold matter, the vicarious liability rule<zafideOnedo not apply here.
Chavez and Community Hospice both qualify asttnesls” under all foupolicies at issue.
AAIC’s Resp. Stmt. Undisp. Mat. Facts, n@&, 15, 20, 26, ECF No. 33-1. Because Chavez|is
an “insured” under all four policies, the rulesvafarious liability do noglter the priority or
liability for excess insuranceSee GuideOne13 Cal. App. 4th at 1496 (“[A]ll of the insurance
policies covering the tortfeasor employee, priyramnd excess, must be exhausted before the

umbrella policy of an insurer that coveraaly the employer must make a contribution.”

> Page numbers refer to those applied atdp of each page by the CM/ECF system.
7
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(emphasis added)). California’s common-law rules of priority of liahifityst therefore rank the

three excess policies.

Priority of liability for excess insur@e depends on interpretation of each polic
“other insurance” clauses. The Hartford usilar policy and the AAIC umbrella policy both
contain “excess over other insurance” claussseStip. Facts Ex. A, pt. 2, at 22 (“The coverag
afforded by this policy is excess over any otingurance available to an insured, except
insurance written specifically toe excess over this policy.lj). Ex. B, pt. 3, at 5 (“If other
insurance applies to a claim covered by thigcgpthe insurance underighpolicy is excess of
such other insurance and we will NOT makg payments until the other insurance has been
used up.” (emphasis in original)). Bahe true excesssnrance policiesOlympig 126 Cal.
App. 3d at 598. The AAIC auto policy, however, is not a specific exmEEy, but made exces
by the Hartford auto policy’s primary liability undsection 11580.9(d). The AAIC auto policy
provides, “For any covered ‘auto’ you own, tlleverage Form provides primary insurance.
any covered ‘auto’ you don’t owthe insurance provided by tHoverage form is excess over
any other collectible insurancelt. Ex. B, pt. 1, at 30Cf. Sequoia211 Cal. App. 3d at 1293
(finding the following language desiced “incidental excess” insunae: “The insurance afforde
by this policy is primary insurae¢ except when stated to applyexcess of or contingent upon

the absence of other inmsince”). Only by ignoring the cletanguage of the Hartford and AAIC

umbrella policies could the cdyslace those policies on the sapiane as the AAIC auto policy,

V. CONCLUSION

In conclusion, the court GRANTS H#ord’'s motion and DENIES AAIC's
motion. The priority otoverage is as follows:
(1) The Hartford auto policy up its $250,000 limit of liability;
(2) The AAIC auto policy up to it81 million limit of liability; and
1
1
1
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(3) The Hartford umbrella policy and AAl@nbrella policy up to their combined
liability limit of $6 million, each providing coverageoportional to their sepate liability limits,
Hartford at one-sixth @ahAAIC at five-sixths.

IT IS SO ORDERED.

DATED: April 21, 2015.

UNIT TATES DISTRICT JUDGE




