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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

ANTHONY MORENDO, et al., No. 1:14-cv-01024-KIM-SMS
Plaintiffs,
V. ORDER

WELIl_S FARGO HOME MORTGAGE,
etal.;

Defendants.

This matter is before the court on defendant Wells Fargadsion to dismiss

plaintiffs’ first amended complaint. (ECF No. 26.) Plaintiffs oppose the motion. (ECF No.

! The Ninth Circuit has held that if aféadant’s identity is not known before the
complaint is filed, a “plaintiff should be giveam opportunity through discovery to identify the
unknown defendants.Wakefield v. Thompspf77 F.3d 1160, 1163 (9th Cir. 1999) (quotatio
marks omitted) (quotinGillespie v. Civiletti 629 F.2d 637, 642 (9th Cir. 1980)). Plaintiffs ar
warned, however, that doe defendants will be dised if “it is clear that discovery would not
uncover the[ir] identities, or that the colaint would be dismissed on other groundkd”
(quotation marks omitted) (quotirtgjllespie 629 F.2d at 642). Plaintiffs are also warned tha
Federal Rule of Civil Procedure 4(m) is applieato doe defendants. That rule provides the
court must dismiss defendants who have not Beered within 120 dayafter the filing of the
complaint unless good cause is sho@ee Glass v. Fielgdlo. 09-00098, 2011 U.S. Dist.
LEXIS 97604 (E.D. Cal. Aug. 31, 201Xjard Drive Prods. v. DoeNo. 11-01567, 2011 U.S.
Dist. LEXIS 109837, at *2—4 (N.D. Cal. Sep. 27, 2011).

2 Wells Fargo’s predecessarinterest was World Savings Bank, FSB, which change
name to Wachovia Mortgage, FSB and later bexa division of Wells Fargo. (ECF No. 27-1
Ex. A))
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The court decided the motion without a heariAg.explained below, the court GRANTS in part

and DENIES in part defendant’s motion.

l. BACKGROUND

The claims in this case arise out of defenaalleged failure to keep its promisg
in connection with providing a loanodification to plaintiffs. $ee generallfirst Am. Compl.
(Compl.), ECF No. 25.) Plaintiffsre the owners of real propetbcated in Modesto County (th
Property), and defendant is the holdethaf $430,000 loan secur®y the Property. Id. 11 9—
10.) Plaintiffs purchased the property in 2006l. { 10.) In 2009, plaintiffs defaulted on their
mortgage. Ifl. 1 13.) When plaintiffs soughtifancial assistance from defendadt { 11),
defendant offered plaintiffs adn modification that would akigedly lower plaintiffs’ monthly
payments, “forgive all of the arrears,” atalit their principal bance by over $100,0001d,

1 14). Defendant’s representativiegedly told plaintiffs they @eded to make a “one-time lum
sum payment of approximately $17,000” to obtain the modificatiwh.{(L6.) Plaintiffs made

that payment. Id. § 17.) Plaintiffdurther allege,

“[they] executed the modificatiomgreement, which on its face
seems to reduce the principal. However, [p]laintiffs did not
understand and were not told tlthe modification changed their
loan to an interest-only loanTherefore, even though the principal
was reduced . . ., as an intereslydoan, [p]laintiffs would end up
paying . . . ($169,496.52) up through 2016 without reducing a
single cent of the principal.

(Id. 1 18.)

Plaintiffs “soon discovered . . . their mgage payments wetmsically the same
as they were before and . . . there was no redurtitihre payments, principal, or any forgivene
of the arrears as was promised . . Id! {{ 23.) Consequently, pldifis contacted defendant;
defendant told them it could not provide any fioi@al assistance, “btihat Cynthia [Moreno]
should re-apply for a loan modificah when she lost her job.1d T 24.) “Defendant[] later tol
[p]laintiffs that, alternatively, they should mispayment in order to become delinquent so th
[d]efendant[] would be able to provideem with financial assistance.1d({ 25.) Subsequently
in 2012, defendant notified plaintiffs they “werealnte to receive any assance due to the high

amount of debt they had.ld(  26.) Relying on that statemgeplaintiffs filed for bankruptcy
2
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“to reduce the amount of debt they hadd. { 27.) But when plairfts contacted defendant after

filing bankruptcy, defendant still refused to pice plaintiffs with financial assistanceld({ 29.)
Plaintiffs allege their mortgage payment haraeed the same as it was before “they were
supposedly given a loanodification.” (d. ¥ 33.)

On May 21, 2014, plaintiffs filed a complaim the Stanislaus County Superior
Court against defendant, allegisgven claims: (1) fraud in the inducement; (2) violation of
California’s Business and Professs Code section 17200 (UCL); (@blation of the covenant G
good faith and fair dealing; (4) negligence; (5) promissstpppel; (6) breach of coatt; and
(7) intentional misrepresentationSgeECF No. 1-1 at 6-15.) On June 30, 2014, defendant
removed the case, asserting federal subjettemarisdiction on the basis of diversity of
citizenship under 28 U.S.C. § 1332(a). (BO&: 1.) On July 10, 2014, defendant moved to
dismiss plaintiffs’ complaint (ECF No. 5)nd, on November 12, 2014, the court granted in ps
and denied in part defendant’s motion (Ord&CF No. 24). On December 3, 2014, plaintiffs
filed their operative first amended complaint, alleging the same seven claims as in the orig
complaint. (ECF No. 26.) Plaintiffs oppose thending motion (ECF No. 30), and defendant
replied (ECF No. 31). Defendant has dited a request for judiel notice. (ECF No. 27.)
. JUDICIAL NOTICE

Defendant asks that this court tgkdicial notice of eight exhibits:

1. Exhibit A includes:
(a) A certificate of corpate existence, dated Ap21, 2006, issued by the
Office of Thrift Supervision (OTSPDepartment of the Treasury, showing
World Savings Bank, FSB was a federal bank;
(b) A letter, dated November 19, 200Grfr OTS authorizing a name chang

from World Savings Bank, FS® Wachovia Mortgage, FSB;

(c) A charter of Wachovia MortgagESB, effective December 31, 2007, and

signed by the Director of OTS;
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. Exhibit B is an adjustable rate mgaige note, dated March 20, 2007, signed

. Exhibit C is a deed of trust, dated ih 20, 2007, and recorded in the offici

. Exhibit D is a notice of default, td July 21, 2009, and recorded in the

. Exhibit E is a modification agreeant, dated September 25, 2009, signed b

. Exhibit F is a notice of rescission wbtice of default, dated October 19, 200

. Exhibit G is the Bankruptcy Docketrfpetition number 13-90198 filed in the

. Exhibit H is the bankruptcy petith, numbered 13-90198, filed on January 1

(ECF No. 27, Exs. A—H; ECF No. 32.)
Plaintiffs do not object to defiedant’s request.
With respect to documents (a) through of exhibit A, judicial notice is

appropriate because “those documents refleatffi@al acts of the executive branch of the

(d) An official certification of the Comptroller of the Currency showing,
effective November 1, 2009, Wachowas converted to Wells Fargo Bank
Southwest, N.A., which then merged into Wells Fargo Bank, N.A.; and
(e) A printout from the website ofeéh~ederal Deposit Insurance Corporatio
showing World SavingBank, FSB’s history;

plaintiffs;

records of the Stanislaus Countgd®rder’s Office on March 27, 2007 as Dq
2007-0039427-00;

official records of the Stanisla@ounty Recorder’s Office on March 27, 20(

as Doc-2009-0072260-00;

plaintiffs;

recorded in the official records ofdlstanislaus County Recorder’s Office o

October 28, 2009 as DOC-2009-0103931-00;

U.S. Bankruptcy Court for the EasteDistrict of California; and

2013 in the U.S. Bankruptcy Court for tRastern District oCalifornia.

United States.”Preciado v. Wells Fargo Home Mortgad¢o. 13-00382, 2013 WL 1899929, alt
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*3 (N.D. Cal. May 7, 2013). Judicial noticeatso appropriate for document (e) under Exhibit A
“because it is information obtaiddrom a governmental websiteld.

With respect to exhibits B and Egtleourt may consider them because the
complaint refers to them, they are central &irlffs’ complaint, and no party questions their
authenticity. SeeMarder v. Lopez450 F.3d 445, 448 (9th Cir. 2006).

With respect to exhibits C, D, and Egdjcial notice is appropriate because the
documents are matters of public reco8ke Lee v. City of L.A2250 F.3d 668, 689 (9th Cir.
2011).

With respect to exhibits G and H, the daiakkes judicial notie of the filings on
the bankruptcy court dockeEeeMartinez v. Extra Space Storage, lndo. 13-00319, 2013 WL
3889221, at *1 (N.D. Cal. July 26, 2013) (takingdicial notice of the petition for Chapter 7
bankruptcy . . ., the discharge of debtor. ,.and the docket history from the [plaintiff's]
bankruptcy”).

1. LEGAL STANDARD ON MOTION TO DISMISS

Under Federal Rule of Civil Procedure b6), a party may move to dismiss a

complaint for “failure to stata claim upon which relief can be granted.” A court may dismis

L)

“based on the lack of cognizable legal theoryharabsence of suffiai facts alleged under a
cognizable legal theory.Balistreri v. Pacifica Police Dep/t9901 F.2d 696, 699 (9th Cir. 1990)
Although a complaint need contain onlysfaort and plain statement of the claim
showing that the pleader is entitled to reliefgbFR. Civ. P. 8(a)(2), to survive a motion to
dismiss this short and plain statement “must corgafficient factual matter . . . to ‘state a claim
to relief that is plausible on its face.Ashcroft v. Iqgbgl556 U.S. 662, 678 (2009) (quotiBg!ll
Atlantic Corp. v. Twomb)y550 U.S. 544, 570 (2007)). A complaint must include something
more than “an unadorned, the-defendant-unlawfully-harmed-me accusation” or “labels and
conclusions’ or ‘a formulaic recitation tdfe elements of a cause of action . . .l1d” (quoting
Twombly 550 U.S. at 555). Determining whether a complaint will survive a motion to dismjiss
for failure to state a claim is a “context-spectsk that requires theviewing court to draw on

its judicial experience and common sensiel’at 679. Ultimately, theaquiry focuses on the
5
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interplay between the factual allegations of theaglaint and the dispositive issues of law in the
action. See Hishon v. King & Spalding67 U.S. 69, 73 (1984).

In making this context-specific evaluati, this court “must presume all factual
allegations of the complaint to be true andvdall reasonable inferences in favor of the
nonmoving party.”Usher v. City of Los Angele828 F.2d 556, 561 (9th Cir. 1987). This rule
does not apply to “a legal conclusioouched as a factual allegatioRgdpasan v. Allain478
U.S. 265, 286 (1986yuoted inTwombly 550 U.S. at 555, to “allegations that contradict matters
properly subject to judicial noticegr to material attached to or incorporated by reference intp the
complaint,Sprewell v. Golden State Warrigi266 F.3d 979, 988 (9th Cir. 2001).
V. DISCUSSION

A. Plaintiffs’ Untimely Filing of Their Opposition Brief

Defendant argues the court should dismiaspffs’ complaint for “failure to file
an opposition.” (ECF No. 29 at 2.) Plaintifeecknowledge that they missed the deadline to file

the [o]pposition,” but “request the [c]ourt accegtipecause their failure . . . was a result of an

-

inadvertent calendaring mistake.” (ECF No. 3@.atThe court finds defendant’s argument fo
dismissal unpersuasive.

Local Rule 230(c) requires that opjims “be filed and served not less than
fourteen (14) days preceding the noticed . . . hearing date.” It further provides that “[n]o party
will be entitled to be heard in opposition to atimo at oral argumeni$ opposition to the motior]
has not been timely filed by that partyld.

It is undisputed plaintiffs’ oppositiomas untimely. The hearing on defendant’s

motion to dismiss was scheduled for February2®4,5 (ECF No. 34), and thus, the last day fa

-

plaintiffs to file their opposition was Febmyal3, 2015. Plaintiffs filed their opposition on

February 17, 2015. (ECF No. 30.) While the ttas the authority to dismiss a complaint fol
lack of compliance with the Local Rulégshazali v. Moran46 F.3d 52, 53 (9th Cir. 1995), the
court declines to do so in this case. The purpot#®e Federal Rules of Civil Procedure incluge
to “secure the just, sedy, and inexpensive determinatiorewéry action and proceeding.” Fed.

R. Civ. P. 1. The pleading rsl@re designed to “facilitate demn on the merits, rather than on
6
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the pleadings and technicalitied.bpez v. Smitl203 F.3d 1122, 1127 (9th Cir. 2000) (internajl

guotation marks omitted). Those purposes arersdteed by resolving defendant’s motion tc
dismiss on the merits than by striking the complais. a sister district court observed in simil
circumstances, “Deciding the Motion to Dismé$sances resolution of@lrcase on the merits a
avoids the needless delay and expense that wesildt from requiring Platiff to file another
complaint and requiring Defendantsfile another Motion to Dismiss.'Smith v. Cnty. of Santa
Cruz, No. 13-00595, 2014 WL 1118014, at *3 (N.D. Qdar. 19, 2014). Finally, defendant ha
not provided any evidence of prejudidé. at *4. While plaintiffsare cautioned that future
failures to abide by the court’s local rules magutein the issuance of awder to show cause
why sanctions should not be imposed, the court proceeds to the merits.

B. Fraud-Based Claims: Plaintiffs’ Firgifth, and Seventh Claims

1. Statute of Limitations

Defendant argues plaintiffs’ claims fivaud in the inducement, promissory
estoppel, and intentional misrepeatations are time-barred because plaintiffs “filed this laws
more than three years after the alleged mrsigmtations occurred.” (ECF No. 26 at 4-6.)
Plaintiffs counter this court kaalready ruled on defendant’gament in plaintiffs’ favor, and
there is no occasion to revisit thating. (ECF No. 30 at 7-8.)

In its prior order, the court found the sti@ of limitations had run for plaintiffs’
fraud-based claims relatedttee first modification agreement. (Order, ECF No. 24 at 6-8.)
Plaintiffs do not dispute thatiling. (ECF No. 30 at 7-8.Nor do plaintiffs provide any
argument or new allegations to show delayed discov@eg Bonyadi v. CitiMortgage, IndNo.
12-5239, 2013 WL 2898143, at *4 (C.D. Cal. Ja®e 2013) (“[P]laintiff’'s cause of action
accrued at the time she received her allegedly fraudidlen . . . .”). The court granted plaintif
leave to amend to allege new faitiglefeat a statute of limitatiorfghey could do so. Plaintiffs
have not taken advantage of the opportunity. Thetdinds, for the same reasons set forth in
court’s prior order, plaintiffstlaims for fraud in the inducement, promissory estoppel, and

intentional misrepresentation are time-barrethextent they are based on the allegations o
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fraudulent conduct surrounding the first loandification agreement. The court DISMISSES
those claims with prejudice.

On the other hand, to the extent pldfsticlaims for fraud in the inducement,
promissory estoppel, and intemnal misrepresentation are bdsmn defendant’s alleged later
fraudulent conduct, plaintiffs’ claims are timely,aso described in theourt’s prior order.See
Arizona v. California460 U.S. 605, 618 (1983) (explaining “wha court decides upon a rule
law, that decision should contintee govern the same issuessitbsequent stages in the same
case”). Defendant presents no argumappsrting a departure from that decisioBeeUnited
States v. Alexandet06 F.3d 874, 876 (9th Cir. 1997) (“Awd may have discretion to depart
from the law of the case where: 1) the firstid®n was clearly erroneous; 2) an intervening
change in the law has occurred; 3) the evidemceemand is substantially different; 4) other
changed circumstances exist; or 5) a manifggstice would otherwise result.”). The motion

attacking these claims is denied.

2. Defendant’s Alleged Advice to Plaiffs to Lose Employment or to Miss
Payment

Defendant argues plaintiffs’ allegationsmimt show their reliance on defendant’

alleged statements because “[n]o reasonabl®pevsuld intentionally lose a job based on a
promise to get a loan modification.” (ECF No.&8-9.) In the alteative, defendant argues
plaintiffs’ allegations ofeliance are conclusoryld( at 9.)

Plaintiffs counter they “have not allegadywhere that thegctually lost their
job[s].” (ECF No. 30 at 10.) Rather,

Plaintiffs simply alleged that the Wells Fargo representative
suggested thaither Cynthia Moreno lose her jaly that they miss
their payments. After discsimg these options with the
representative, Plaintiffs werehased that missing their payments
was their best option and would djiiathem for a modification.
Given that Plaintiffs were speaking to the bank to which the
payments were owed, they felt that if the bank representative was
telling them to miss payments then it was a viable solution to their
problem because it would result in a modification.

(Id.) (emphases in original).

i

a
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A plaintiff alleging a claim sounding indud must allege sufficient facts showing
justifiable reliance on the alleged misrepresentatlayejoy v. AT&T Corp.92 Cal. App. 4th
85, 93 (2001). Whether reliance issenable is a question of fadeeBlankenheim v. E. F.

Hutton & Co, 217 Cal. App. 3d 1463, 1473, 1475 (19%Med in5 Witkin, Summary 10th

=

(2005) Torts, 8§ 812, p. 1173. The California Suprédourt has set forth the following rules of

justifiable reliance:
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Seeger v. Odelll8 Cal. 2d 409, 414-15 (1941) (internal citation and quotation marks omitte
cited inAlliance Mortgage Co. v. RothwgellO Cal. 4th 1226, 1240 (1995) (en banc).

A fraudulent misrepresentation ae made with the knowledge
that it is or may be untrue, andtlwthe intention that the person to
whom it is made act in reliance thereon.

It must appear, however, not only that the plaintiff acted in reliance
on the misrepresentation but that he was justified in his reliance.
He may not justifiably rely upommere statements of opinion,
including legal conclusions drawirom a true state of facts unless
the person expressing the wpin purports to have expert
knowledge concerning the matter or occupies a position of
confidence and trust. If, howeyehe opinion or legal conclusion
misrepresents the facts upon which it is based or implies the
existence of facts which are nonegist, it constitutes an actionable
misrepresentation.

Negligence on the part of the plaintiff in failing to discover the
falsity of a statement is no defenwhen the misrepresentation was
intentional rather than negligent. As a general rule negligence of
the plaintiff is no defense to antemtional tort. The fact that an
investigation would have vealed the falsity of the
misrepresentation will not alonear his recovery, and it is well
established that he is not held to constructive notice of a public
record which would reveal the true facts. The purpose of the
recording acts is to afford protection not to those who make
fraudulent misrepresentations, bubtmna fide purchasers for value.

Nor is a plaintiff held to the ahdard of precaution or of minimum
knowledge of a hypothetical, asonable man. Exceptionally
gullible or ignorant people havieeen permitted taecover from
defendants who took advantage of them in circumstances where
persons of normal intelligenceowld not have been misled. No
rogue should enjoy his ill-gottenysider for the simple reason that
his victim is by chance a fool. the conduct of the plaintiff in the
light of his own intelligence and information was manifestly
unreasonable, however, he will denied a recovery. He may not
put faith in representations whicare preposterous, or which are
shown by facts within his obsemi@n to be so patently and
obviously false that he must haves#d his eyes to avoid discovery
of the truth . . ..

9
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Here, plaintiffs’ allegations are suffent. Plaintiffs allege as follows:

42. Defendant specifically advide Plaintiffs to lose their
employment, or in the alternadly to stop making their monthly
payments in order to receive a modification. When Plaintiffs
followed their advice, Defendant further told them they also needed
to reduce their debt and should fiter bankruptcy. Plaintiffs also
relied on this misrepresentation and filed for bankruptcy.
Nonetheless, Defendant refused to help them.

43. At the time the misrepresetdas were made to Plaintiffs,
they were not behind on their mgage and their financial situation
was stable. They had not suffér@ reduction in income. The only
reason they were seeking a machtion was so that they could
obtain the terms originally promised to them. Plaintiffs only
stopped making their payments and filed for bankruptcy because of
Defendant’s misrepresentations.

44,  Plaintiffs could have cantied paying the loan, as they had
been doing through automatic pagmts, and were simply asking

for assistance in order to lessen the burden and in order to receive

the terms originally promised to them which Defendant had
breached.

(ECF No. 25.)

These allegations put defendants on sigfit notice. Hence, this court cannot
grant defendant’s motion on that basis. that extent the motion is denied.

3. Damages

Defendant argues plaintiffs have not plkdt they have suffered any damages
support their fraud-based claims. (ECF No. 28-dt0.) Plaintiffs counter “[tlhey were misled
into stopping their mortgage payments anddlfor bankruptcy[,] which has hurt their credit
score, caused them to incur legal fees andscast has placed them in the position of possib
losing their home.” (ECF No. 30 at 11.)

It is rudimentary that “fraud withowtamages is not actionable . . .Euria v.
Helm 111 Cal. App. 4th 945, 956 (2003) (quotBifjings v. Farm Dev. C.74 Cal. App. 254,
259 (1925)).

Here, the first amended complaint does clearly describe what damages
plaintiffs have suffered. Therefore, the coudrgs defendant’s motion to dismiss. But becau
the opposition sets forth facts that might $gatibe damages element, as quoted abseepage

10suprg the court grants plaintiffs leave to amehtthey can do so consonant with Rule Hee
10
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Orion Tire Corp. v. Goodyear Tire & Rubber C868 F.3d 1133, 1137 (9th Cir. 2001) (“new”
facts in plaintiff's opposition papers can be ddesed in deciding whether to grant leave to
amend).

C. Contract-Based Claims

1. Breach of Contract

Defendant argues plaintiffs’ breach antract claim cannot proceed because of

the parol evidence rule: “Whatever was said bypgies prior to, or contemporaneous with, {
signing of the 2009 modification is imneaial.” (ECF No. 26 at 11.Plaintiffs do not expressly
respond to that argumentSeECF No. 30 at 12 (“Plaintiffeespectfully request the court
consider the reasoning of its ownd@r issued on November 12, 2014.”).)

Because the misnamed “parol evidence ridef rule of substantive law, a feder
court applies the forum state’s substantiwe ¢ parol evidence in diversity actionSeeMat-
Van, Inc. v. Sheldon Good & Co. Auctions, LLIN®. 07-912, 2007 WL 3047093, at *6 (S.D. C
Oct. 16, 2007).

The parol evidence rule is codified inlifiarnia Code of Cil Procedure section
1856 and California Civil Code section 1625eeCal. Civ. Proc. Code § 1856(a) (“Terms set
forth in a writing intended by the parties as alfexression of their ageenent with respect to
the terms included therein may not be contradidiy evidence of a prior agreement or of a
contemporaneous oral agreement.”); Cal. Ciode § 1625 (“The execution of a contract in
writing, whether the law requirestit be written or not, supexdes all the negotiations or
stipulations concerning its matter which gegded or accompanied the execution of the

instrument.”). As the Califoria Supreme Court has observed:

[The rule] is founded on the principle that when the parties put all
the terms of their agreement writing, the writing itself becomes

the agreement. The written terms supersede statements made
during the negotiations. Extrinsic evidence of the agreement’s
terms is thusrrelevant and cannot be relied upon. . .. The
purpose of the rule is to ensuratihe partiesfinal understanding,
deliberately expressed in wni, is not subject to change.

Riverisland Cold Storage, Inc. v. Fresno-Madera Prod. Credit A&SrCal. 4th 1169, 1174

(2013) (internal citations omittie emphasis in original).
11
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Here, plaintiffs’ allegations of oral prases in connection with the first loan
modification agreement are barred by the parmence rule. The parties entered into a loan
modification agreement in October 2009. (ECF No. 27-1, Ex. E.) The loan modification
agreement sets forth the terms of the agreentéance, any oral statements made in connect
with the terms of the agreement are irrelevant under the parol evidence rule and cannot fg
bases of plaintiffs’ breach of contract clai®eeRosenburg v. Bank of AmN.A, No. 11-10597,
2013 WL 1191436, at *5 (C.D. Cal. Mar. 21, 2013ccordingly, the courgrants defendant’s

motion to dismiss plaintiffs’ breaadf contract claim to the exteittis based on breach of allege

oral terms contradicting the writtenodification agreement. Howeayéhe court grants plaintiffs

leave to amend to the extent piEifs can allege the existence afteparate oral agreement witl

terms not inconsistent with theodlification agreement, if they cawo so consonant with Rule 111.

SeePost v. Palpar, InG.184 Cal. App. 2d 676, 681 (1960) (“It is well established that eviden
admissible to prove the existence of a sepamatkagreement as to any matter on which the
document is silent and which is notonsistent with its terms.”).

2. Breach of Implied Covenant @&ood Faith and Fair Dealing

Defendant argues because there is meeagent provision stating defendant wo
provide another loan modification, there is no egprierm on which plaintiffs can allege breac
of the implied covenant of good faith and faiatieg. (ECF No. 26 at 11-12.) Plaintiffs again
simply “respectfully request the court coreidhe reasoning in its own Order issued on
November 12, 2014.” (ECF No. 30 at 12.)

“The implied covenant of good faith andrfdealing exists in every contract.”
Clark v. Countrywide Home Loans, In¢32 F. Supp. 2d 1038, 1045 (E.D. Cal. 2010). The
implied covenant “is aimed at making effective the agreement’s promikestisco v. Am.
Empire Surplus Lines Ins. C&@3 Cal. 4th 390, 400 (2000). “Broadly stated, that covenant
requires that neither party do anything whial deprive the other ofhe benefits of the
agreement.”Freeman & Mills, Inc. v. Belcher Oil Coll Cal. 4th 85, 91 (1995).

Here, as the court notebd@ve, to the extent plaifis’ claim is based on oral

promises defendant allegedly made in connaatith the first modification agreement, those
12
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allegations are barred by the parol evidence ruleceigplaintiffs cannot base their breach of
implied covenant of good faith and fair dealtigim on those alleged oral terms. The court
grants defendant’s motion to that extent. Howether court grants plairfts leave to amend, if
they can, to allege facts showing the existence séparate oral agreement upon which they
their claim for breach of the impliedeenant of good faith and fair dealin§eeRosenburg
2013 WL 1191436, at *5.

D. Negligence

Defendant argues, in essence, that bedadg®not exceed its role as a lender,
did not owe a duty of care to phaiffs in connection with loan modification. (ECF No. 26 at 1
15.) Plaintiffs argue defendant owed them a duty of care in carrying out the modification.
No. 30 at 16-20.)

“To state a cause of action for negligeree)aintiff must allge (1) the defendan
owed the plaintiff a duty of care, (2) the dedant breached that duty, and (3) the breach
proximately caused the plaifits damages or injuries.’Lueras v. BAC Home Loans Servicing
LP, 221 Cal. App. 4th 49, 62 (2013). “Whether a caftgare exists is a question of law to be
determined on a case-by-case basid.” Because “[llenders arfwbrrowers operate at arm’s
length[,]"id. at 63, “as a general rule, a financialtigion owes no duty of care to a borrower
when the institution’s involvement in the lolrtansaction does not exceed the scope of its

conventional role as a mere lender of mon&lyimark v. Heart Fed. Sav. & Loan Ass2831 Cal.

the

hase

—

o
(ECF

App. 3d 1089, 1096 (1991). “[A] loan modificationtie renegotiation of loan terms, which falls

squarely within the scope of a lending instdnts conventional role a& lender of money.”
Lueras 221 Cal. App. 4th at 67. “Likewise, a loan servicer generally doeswe a duty to the
borrower of the loait is servicing.” Diunugala v. JP Morgan Chase Bank, N.Wo. 12-2106,
2013 WL 5568737, at *4 (S.D. Cal. Oct. 3, 2013)bsent special circumstances, there is no
duty for a servicer to modify a loanld.

However Nymark“does not support the sweepingnclusion that a lender never
owes a duty of care to a borroweRlvarez v. BAC Home Loans Servicing, L 228 Cal. App.

4th 941, 945 (2014). “A duty may arise even vehiire lender remainsithin its conventional
13
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role of merely loaning money.Johnson v. PNC Mortgagélo. 14-02976, 2015 WL 662261, at

*3 (N.D. Cal. Feb. 12, 2015) (internal quotation nsadknitted). In California, in determining
whether a financial institution owesduty of care to a borrowercaurt balances various factor
“among which are [1] the extent to which the transactvas intended to affect the plaintiff,

[2] the foreseeability of harm to him, [3] the degrof certainty that the plaintiff suffered injury,

[4] the closeness of the connection between the defendant’s conduct and the injury suffere

[5] the moral blame attached to the defendardisduct, and [6] the policy of preventing future
harm.” Nymark 231 Cal. App. 3d at 1098 (internal gatedbn marks omitted, alterations in
original). The recent CaliforaiCourt of Appeal decision #lvarezanalyzed those six factors
and concluded that “because [tdefendants allegedly agreeddonsider modification of the
plaintiffs’ loan, the . . . facterclearly weigh in favor of a dut 228 Cal. App. 4th at 948.

Here, the court cannot perform its ultimate function of balancing the relevant
factors, without a more cogest of facts and more specififegations as to how exactly
defendant breached its duty of care. The folimpexamples illustrate the conclusory nature @
plaintiffs’ allegations: “Defendargromised Plaintiffs to reviewhem for a loan modification in
good faith and failed to do so”; “Defendant’s nfozition defeated the very purpose of the loa
modification process by placing pléiifs in a more precarious sdtion”; and “Defendant did no
undertake a good faith review anahated its duty of care by sleading Plaintiffs throughout th
process.” (ECF No. 25 § 73.) Because the amllirbe unable to balance the relevant factors
given the conclusory nature of the allegationgraints defendant’s motion to dismiss. Howe
the court grants plaintiffs leave to amenthiéy can do so consonant with Rule 11.

E. UCL

Defendanarguesfirst, plaintiffs have no standing under the UCL as they havg
suffered an injury and none of the remedies utite UCL are available to them, and, second
plaintiffs’ UCL claim must fail beause plaintiffs’ other claimsannot proceed. (ECF No. 26 a

16-18.)

14
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1. Standing
“To have standing under the UCL, a [p]lafhthust allege that she suffered inju

in fact and has lost money or property as a result of the unfair competiBtastino v. Wells
Fargo Bank 873 F. Supp. 2d 1179, 1188 (N.D. Cal. 2012) (internal quotation marks omitte
In its prior order, the court found phiffs had standing because, among other
reasons, they alleged they made a one-#ilt'é000 payment to obtain modification with the
promised terms, but defendant reneged on ame. (Order, ECF No. 24 at 13-14; ECF No
1 50.) Defendant does not argue thatcourt should revisit that rulingseeArizonag 460 U.S. at
618 (explaining “when a court decides upon a rulewf that decision should continue to gove
the same issues in subsequent stages in the case”). Nor does the court find the need to

reconsider. Plaintiffs make tlsame allegations in their first @mded complaint as they did in

the original complaint, which the court foundfstient for purposes of standing under the UCL.

(ECF No. 25 { 50.5eeAlexandey 106 F.3d at 876. Because ptdfs have alleged sufficient
injury in fact, they have ahding to bring a UCL claim.

As to defendant’s argument that pl#iis have no available remedy, the court
finds it unpersuasive. (ECF No. 26 at 18.) Thd.Ui@its remedies to injunctive relief and
restitution. Madrid v. Perot Sys. Corpl30 Cal. App. 4th 440, 452 (2005). Here, plaintiffs se
restitution. (ECF No. 25 at 22 | 3y the UCL context, restitudn “is limited to the return of
property or funds in which the plaifithas an ownership interestMadrid, 130 Cal. App. 4th at
453. “The object of restitution s restore the status quo by metag to the plaintiff funds in
which he or she has an ownership interekioirea Supply Co. v. Lockheed Martin Cor29 Cal.
4th 1134, 1149 (2003). The relief plaintiffs seekestitutionary because they are seeking the
return of money, the one-time $17,000 payment, which “was once in [their] possession[]” @
which plaintiffs gave to defendant; “[a]ny awaltdt plaintiff[s] wouldrecover from defendant]]
would . . . be restitutionary as it would . . . replace . . . money . . . that defendant[] took dirg
from plaintiff[s].” 1d.

Because plaintiffs sufficiently allege an injury and seek restitution, they have

alleged sufficient standing toring a UCL claim, at thistage of the litigation.
15
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2. Grounds of a UCL Claim

“To bring a UCL claim, a plaitiff must show either afiL) unlawful, unfair, or

fraudulent business act or practice, or (2) unfair, deceptive, untrue or misleading advertisit

Lippitt v. Raymond James Fin. Servs., II8d0 F.3d 1033, 1043 (9th Cir. 2003) (internal
guotation marks omitted). “The scope of the UCL is quite brosdtKell v. Washington Mut.,
Inc., 142 Cal. App. 4th 1457, 1471 (2006). Because #tatstis phrased in the disjunctive, a
practice may be unfair or deceptive ever i not unlawful, or vice versal.ippitt, 340 F.3d at
1043.

In the instant case, because the allegatidnise first amended complaint revolv
around the “unfair” prong, the cddimits its discussion to thadgrong. “A business practice is
unfair within the meaning of the@CL if it violates established public policy or if it is immoral,
unethical, oppressive or unscrupulous and caumgery to consumers which outweighs its
benefits.” McKell, 142 Cal. App. 4th at 1473. The deteratian whether a prace is unfair “is
one of fact which requires a review of the evicefrom both parties|,] and “thus cannot usual
be made on [motions to dismiss.[d.

Here, the allegations are sufficient ta\sue defendant’s motion to dismiss.

—4

g.”

11°}

ly

Plaintiffs allege unscrupulous acts that causeyrjo consumers and that outweigh any benefjts.

As an example, consider the followindegations of unfair business practices:

(7) Defendant advised Plainti@YNTHIA MORENO to lose her
job in order to get financial astance; (8) Defendant advised
Plaintiffs to miss their monthly ganents in order to qualify for a
new modification; (9) Defendant refed to consider Plaintiffs for a
new modification after Plaintiffstopped making their payments in
reliance upon Defendant's misrepentations; (10) Defendant
advised Plaintiffs that they could not provide assistance because
Plaintiffs’ debt wastoo high and they shadiltherefore file for
bankruptcy; (11) Defendant refuseddonsider Plaintiffs for a new
modification after Plaintiffs fild for bankruptcy in reliance upon
Defendant’s misrepresentations . . . .

(ECF No. 25 1 50.)

The court denies defendant’s motiordismiss plaintiffs’ UCL claim.

16
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V. CONCLUSION

For the foregoing reasons, the court GRANTS in part and DENIES in part
defendant’s motion to dismiss. Plaintiffs’ sad amended complaint is due within twenty-one
(21) days from the date of this ordéerhis order resolves ECF No. 26.

IT1S SO ORDERED.

DATED: June 1, 2015.

UNIT TATES DISTRICT JUDGE
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