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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

BRENDA DOWLING, No. 1:14-cv-01041-DAD-SAB
Plaintiff, FINDINGS AND RECOMMENDATIONS
RECOMMENDING GRANTING
V. DEFENDANTS’ MOTION FOR RELIEF

FROM ENTRY OF DEFAULT
BANK OF AMERICA, NATIONAL

ASSOCIATION, et al. (ECF Nos. 29, 30, 31, 32)
Defendants. OBJECTIONS DUE WITHIN FOURTEEN
DAYS
l.
BACKGROUND

On July 2, 2014, Plaintiff Brela Dowling filed this action against Defendants Bank
America, N.A. and BAC Home Loans ServicingECF No. 1.) After Defendants’ motion tg
dismiss was partially granted,aitiff filed a first amendedomplaint on June 25, 2015. (ECH

Nos. 24, 25.) On July 27, 2015, Plaintiff seart e-mail asking ifDefendants would be

answering the first amended complaint becailse answer was overdue. (ECF No. 29-3.

Defendants responded that they would be filing awan to the first amended complaint. (ld.)
On August 3, 2015, Plaintiff's filed a motionrfentry of default and the clerk entere
default against the defendants. (ECF Nag5.27 28.) On August 21, 2015, Defendants filed

motion for relief from entry of default and aqreest for judicial notice. (ECF Nos. 29, 30,
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Plaintiff filed an opposition on September 23, 2015. (ECF No. BEkjendant filed a reply on
October 1, 2015. (ECF No. 32.)

On February 29, 2016, this action was reassigoddistrict Judge Dale Drodz and the
motion for relief from entry of default was referred to the undersigned. (ECF Nos. 35, 36.)
argument was held on March 1®15. Counsel John Drooyan appezhtate at the hearing for
Plaintiff Dowling. Counsel Alison Lippa appeared telephdhicéor Defendants. Having
considered the moving, opposition and reply paptre declarations and exhibits attache
thereto, arguments presented at the March 16, 2846ngy, as well as the Court’s file, the Cou
issues the following findigs and recommendations.

.
LEGAL STANDARD

Rule 55(a) of the Federal Rules of CivibBedure provides that “[w]hen a party again
whom a judgment for affirmative relief is sougtas failed to plead or otherwise defend, and th
failure is shown by affidavit ootherwise, the clerk must entdre party’s default.” The court
may set aside an entry of default §mod cause. Fed. R. Civ. P. 5(c).

In determining if good cause exidtsset aside the default, “the court must consider th
factors: (1) whether the partyedeng to set aside the default engaged in culpable conduct
led to the default; (2) whether it had no meritorious defense; or (3) whether reopening the ¢

judgment would prejudice the other party.” WSSigned Personal Check No. 730 of Yubran

(Mesle), 615 F.3d 1085, 1091 (9th Cir. 2010) (in&mpunctuation and ciians omitted). The
primary concern in consideringraquest to set aside default, is whether the defaulting party

a meritorious defense to the action. Hawzarpenters' Trust Funds v. Stone, 794 F.2d 508, 5

(9th Cir. 1986).

Any of these factors are sufficient by themselt@sefuse to set aside default. Mesl¢
615 F.3d at 1091. The test is the same forrggtiside default under Rules 55 or 60, howeV
when a party is seeking relief frodefault prior to the entry of default judgment, the test is mg
liberally applied. _Id. at 1091 n.1 While the factors which & court is to consider are

“disjunctive,” a court may deny relief if any ofehhree factors applies, and the court’s decisi
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is discretionary.”_Brandt v. American Bankers Ins. Co. of Florida, 653 F.3d 1108, 1111-12

Cir.2011).

“[JJudgment by default is a drés step appropriate only in B@me circumstances. . . .’
Mesle, 615 F.3d at 109uoting Falk v. Allen 739 F .2d 461, 463 (9th C1984)). “Where
timely relief is sought from a default . . . an@ timovant has a meritorisulefense, doubt, if any,

should be resolved in favor of the motion to agtle the [default] so that cases may be decic

on their merits.” _Mendoza v. Wight Vigard Mgmt., 783 F.2d 941, 945-46 (9th Cir. 1986

(quoting_Schwab v. Bullock’s Inc508 F.2d 353, 355 (9th Cir.1974)).

Judgment by default is a drastic step andppropriate only in extreme circumstances.

Mesle, 615 F.3d at 1089. When applying the factolsetoonsidered, the distticourt is to keep

in mind that such judgments are disfavored eages should be decided on the merits whene

reasonably possible. United States v. iaqu 782 F.3d 1101, 1106 (9th Cir. 2015); Eitel v.

McCool, 782 F.2d 1470, 1472 (9th Cir. 1986).
1.
DISCUSSION
Defendants contend that good cause exists tass#¢ the default in this action. Plaintif

responds that Defendants cannot nthetfactors to be considered setting aside default, and

the Court should deny the motiondet aside entry of default. &lCourt shall consider whether

Defendants’ conduct was culpablethere is a meritorious defensad the prejudice Plaintiff
if default is set aside.
A. Culpable Conduct
Plaintiff argues that Defendantsbnduct is culpable since tpeess of business is not ar

excuse for the failure to file an answer to the first amended complaint. Defendants conter

at the time that Plaintiff filed the motion for epwf default, Plaintiffivas aware that Defendants

were preparing an answer and that Defendantaatidhink that a stipulation for an extension @
time was necessary.
A defendant’s conduct is considered culpalwhere he has received actual ¢

constructive notice of the filing of an action and intentiontlis to answer._Mesle, 615 F.3d a
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1092. Intentionally in this conteXmeans that a movant cannot be treated as culpable simply
having made a conscious choice not to answer; rather, to treat a failure to answer as culp3
movant must have acted with bad faith, suclarmgntention to take advantage of the opposir
party, interfere with judicial decisionmaking, otherwise manipulate the legal process.” ” I

(quoting TCI Group Life Ins. Plan v. Knoebb&44 F.3d 691, 697 (9th Cir. 2001)). Court

typically hold that a defendant’s conduct is culpable for when considering the good cause f
where there is no explanation of the default incsiaat with a devious, deliberate, willful, of

bad faith failure to respond. Mesle, 615 F.3d at 1092 (quoting TCI Group Life Ins. Plan

F.3d at 698. Therefore, “it isedr that simple carelessness is sufficient to teat a negligent

failure to reply as inexaable, at least wWiout a demonstration thather equitable factors, such

as prejudice, weigh heavily in favor of dentdithe motion to set aside a default.” Mesle, 61

F.3d at 1092.
Here, Defendants had filed a motion to dissnihe complaint and after the first amendé

complaint was filed had informed Plaintiff thdtey would be filing an answer to the firs

amended complaint rather than a motion to éism(Decl. of Alison V. Lippa 1 5, ECF No. 29;

2.) Defendants’ answer was due on June2Dd)5, and no answer was filed. After Plaintif
contacted Defendant regarding no answer (pdiled, Defendants responded that they wou
“definitely” be filing an answer.(ECF No. 29-3.) Defendantsagt they relied on the e-mail
exchange and the fact that the parties had beeontact on several occasions regarding t
filing of the first amended complaint and answeDue to the contact between the partie
Defendants thought there was an agreement between the parties as to the filing of the ans
therefore did not feel it wasenessary to seek a stipulation to extend time to respond to|
complaint. (ECF No. 29-2 at { 8.)

While clearly the prudent practice would halkeen to request a stipulation for a

extension of time to file an answer to thestfiamended complaint ther than ignoring the

! During oral argument representations were made regarding the communication that occurred between coun
Counsel is advised to use care in making representatitims @ourt. The Court refers to the representations that
are made by counsel in analyzing the merits of the iggesented. Therefore, counsel should be very careful to
ensure that representations made in the case are accurate.
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deadline and relying on counsels’ “understanditiie failure to do so in this instance would be

negligent, rather than nduct consistent with a devious, deliderawillful, or bad faith failure to
respond. _Mesle, 615 F.3d at 1092. Further, itlear that Defendants had been active

defending this action since it was filed, and werehia process of preparing an answer to t

first amended complaint at the time that déiffavas entered. Additionally, once default was

entered Defendants filed the motion to set default aside within three weeks. In this instan
Court does not find that the failure to amswas culpable conduct by the Defendants.

B. Meritorious Defense

Defendants state that they have a meritoridefense for the claims raised in the firg
amended complaint. Plaintiffs contendathDefendants have not met their burden
demonstrating a meritorious defense becausehaeg not included a declaration asserting fac
supporting the defense.

While the party seeking to set aside défauust present specific facts that woul
constitute a defense, the burdentlom party seeking to set aside the default is not extraording
heavy. Mesle, 615 F.3d at 1095. Plaintifj@es that Defendants have not provided
declaration to support their meritorious defengguarent. “All that is Bcessary to satisfy the
‘meritorious defense’ requirement is to allegdfisient facts that, if tue, would constitute a
defense: ‘the question whetheetfactual allegation [i]s true’ is not to be determined by t
court when it decides the motion to set aside the default.” Id. There is no requirement tk
memorandum be supported by a de&tion in this Circuit.

Defendants have requested that the Court pa#teial notice ofdocuments to support

their defense. The Court gtarthe request for judicial noeé for purposes of this motion.

2 The deadlines imposed are those imposed by the federal rules which are intended to be adherefiitthabsen
order of the court. The time and effort of the parties and the Court in addressing thisgpamtittdr is what can
happen when the rules are taken as recommendations. Even without a stipulation andrgubysequa that
stipulation, Defendants could have requested an extewsiich this court would have found good cause to extend
for a very limited time.

3 Plaintiff argues that Defendants have not shown that ¢tbeduct was due to mistakeadvertence, surprise or

neglect. However, the standard to set aside entry ofltefavhether the conduct was culpable. Mesle, 615 F.3d
1091. While the standard applicable is the same for setting aside default under Rules 55 or 60, when a party|
seeking relief from default prior to the entry of default judgment, the test is more liberally applied. Id. att1091
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Plaintiff has alleged eight causes of actianthe first amended complaint: breach ¢
contract; conversion; infliction aémotional distress; and violatis of the Fair Debt Collection
Practices Act (“FDCPA”), 15 U.S.C. 88 1962HA) and 1962d(5), California Homeowner’'s
Bill of Rights, Cal. Civ. Code 88 2920 et semqdaCalifornia Unfair Competition Law (“UCL"),
Cal. Bus. & Prof. Code 88 17200 et seq. In #uosion, California law applies to the state law
claims. _Freund v. Nycomed Amershadd7 F.3d 752, 761 (9th Cir. 2003).

1. Breach of Contract

(42

“Under California law, ‘[a] cause of actionrf@reach of contract requires proof of th
following elements: (1) existence of the contra@) plaintiff's performance or excuse fol
nonperformance; (3) defendant’s &cl; and (4) damages to plaingf§ a result of the breach.’”

Ehret v. Uber Technologies, Inc., 68 &pp.3d 1121, 1139 (N.D. Cdbept 17, 2014) (quoting

CDE Firefighters v. Maldonado, 1%8al.App.4th 1226, 1239 (2008).)

Defendants contend that Plafhfailed to fully perform undethe alleged contract. Due
to Plaintiff's failure to comply with the tenxs and conditions statemh the Partial Claim
Commitment, Offer of Partial Claim and Agreem (“Offer”), and/or subordinate documents,
the offer terminated. Further, Defendantntend that representatis made by Plaintiff
pursuant to the partial claim were relied upon byeDdant and were either incomplete or untrye
or both. Plaintiff and her husband failed ¢domply with the conditions of the agreement
executed on July 7, 2010 which required themefoort any material change in circumstances
and to provide certain informationg&ding their personal finances.

Defendants’ allegations thatdihtiff failed to perform her digations under the contract
are sufficient to raise a meritorious dede to the breach of contract claim.

2. Conversion

Plaintiff contends that she made paymends$ Befendants did not @oerly credit. Under
California law, “[clonversion is & wrongful exercise of dominicover the property of another,
The elements of a conversion claim are: (1) tlaengff's ownership or ght to possession of the
property; (2) the defendant’'®version by a wrongful act or disgition of propety rights; and

(3) damages.”_Welco Elecs., Inc. v. Mo223 Cal.App.4th 202, 208 (2014%h’g denied (Feb.




© 00 N o o A~ w NP

N N N N N N N NN R P R R R R R R R
o ~N o O B~ W N P O © 0 ~N o 00 M W N B O

19, 2014).

Defendants contend that according to the agreement of the parties, all funds re
from Plaintiff were to be held in a suspense account and if the agreement was cancelled
be applied to the remaining obligation and nobéorefunded to Plaintiff.Since the foreclosure
continued, all payments made by Plaintiff wenedited to the remaining obligation on th

property. Defendants’ allegatioisat the parties agreed that any payments made were t

applied to the obligations on the property atdficient to raise a meritorious defense to

conversion.

3. Intentionalnfliction of Emotional Distress

Plaintiff claims that Defendants actiomscluding passing her to seventeen differe
customer service agent ovetharty-two month period, refusab acknowledge the Partial Claim

Agreement or credit payments of $6,288.30 pamsuto the Agreement, and repeated

misstating the balance owed on the loan caused to discontinue her attempts at loan

modification which resulted in the foreclosuretioé loan. (ECF No 25 &1 72, 73.) Plaintiff
alleges that these cumulative actions were so egteerd outrageous that thege to the level of
intentional infliction of emotional distress.

Under California law, the elements of intentional infliction of emotional distress are:

outrageous conduct by the defendant, (2) tmento cause or reckless disregard of the

probability of causing emotional distress, &vere emotional suffering, and (4) actual arf

proximate causation of the emotional cBss.” 'Wong v. Tai Jing, 189 Cal.App.4th 1354, 1376

(2010) (quoting Agarwal v. Johnsa25 Cal.3d 932, 946 (1979)).o@duct is “outrageous if it is

‘so extreme as to exceed all bounds of that ugt@lérated in a civilized community.” ”_Simo

v. Union of NeedleTradesndlustrial & Textile Employees322 F.3d 602, 622 (9th Cir. 2002

(quoting _Saridakis v. United Airlines, 166 F.3@72, 1278 (9th Cir. 1999 The emotional

distress must be “of such a substantial quawltitgnduring quality thano reasonable man in 3
civilized society should be expectaendure it.”_Simo, 322 F.3d at 622.
Defendants contend that Plafhis unable to prove her emtional distress claim becausé

the conduct complained of is not “so extremeacasxceed all bounds of thasually tolerated in

ceived

vere to

e

O be

y

(1)

d

—

|

\1%4




© 00 N o o A~ w NP

N N N N N N N NN R P R R R R R R R
o ~N o O B~ W N P O © 0 ~N o 00 M W N B O

a civilized society.”_Simo, 322 F.3d at 622. Pldfrsrgues that the allegations in the complaint

are sufficient to prove that she was subjected ftction of emotional distress. However, it is
not the Court’s role at this stage to decitie issue of whether Plaintiff was subjected
intentional infliction of emotional distress.

Plaintiff additionally argues that Defendamite no facts to suppbthe contention that
she was not subjected to inflisti of emotional distress. WhilBlaintiff contends that she

suffered adverse effects due to the actsDefendants, Defendants argue that the cond

[0

LiCt

described in the complaint does not appedbdd'so extreme as to exceed all bounds of that

usually tolerated in a civilized society.” Sw¥n322 F.3d at 622. Plaintiff's failure to state

claim would be a meritorious defense. Mgy 782 F.3d 1101, 1108-09. The Court finds that,

based upon the allegations in first amended complaint, Defentta have raised a meritorious

defense that the actions alleged in the fistended complaint aresufficient to support the
claim of intentional inflicton of emotional distress.

4. Fair Debt Collection Practices Act

Two of Plaintiff's causes of acin allege violations of thEDCPA. “To establish a claim
under the FDCPA, a plaintiff mushow: (1) she is a consumeitlwn the meaning of 15 U.S.C.
8 1692a(3); (2) the debt arises out of a trammsacntered into for personal purposes; (3) ti
defendant is a debt collectoitinn the meaning of 15 U.S.C. § 1692a(6); and (4) the defend
violated one of the provisions of tHeDCPA, 15 U.S.C. 881692a-16920.” _Laugenour V.
Northland Group Inc., No. 22-cv-02995 GEB DAD PS, 2013 WR745727, at *2 (E.D. Cal.

July 15, 2013) (citing Moriarity v. Natiotew Mortg., LLC, No. 1:13—cv—-0855 AWI SMS, 2013

WL 3354448, at *4 (E.D. Cal. July 3, 2013)).

Defendants contend that thaye not debt collectors unddre FDCPA. According to
Defendants, under the FDCPA they qualify as atgage lender and are statutorily exempts
from liability under the FDCPA. 15 U.S.C. 81692a(§)(F[T]he law is well-settled . . . that
creditors, mortgagors, and mortgage semgcicompanies are not debt collectors and &

statutorily exempt from liabilityunder the FDCPA.”_Scott v. We Fargo Home Mortgage Inc.,

326 F. Supp. 2d 709, 718 (E.D. Va.) aff'd sub n&entt v. Wells Fargo & Co., 67 F. App’x 238
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(4th Cir. 2003). Plaintiff argues that the fimmended complaint alleges that Defendants &
debt collectors under the FDCPA, however, agathiatstage in the litigaon, the Court is not to
determine whether factual allegats are true, that question istlBubject of later litigation.
Mesle, 615 F.3d at 1094.

Defendants raise the meritorious defense thay are not debt collectors under th
FDCPA.

5. California Homeowner's Bill of Rights

Plaintiff alleges that Defendants violated California’'s Home Owner’s Bill of Rights
failing to establish a single point of contactidgrthe loan modificatio process. Defendants
contend that Plaintiff cannddring a claim under the Homeowner’s Bill of Rights because |
property is not her primary relnce, the first amended complaint makes no allegations
wrongful conduct after January 1, 20th@ effective date of the sta, and in fact single points
of contact were assigned to communicate withirfdff after which the loan was modified ang
she received a principal reduction.

While Plaintiff contends that the first amended complaint alleges that the property,
foreclosed on in 2014, the conduct which would regaisingle point of contact during the loa
modification process occurred well prior to thetual foreclosure on ¢hproperty. Further,
Defendants also raise the deferisat Plaintiff cannot bring @aim under the Homeowner’s Bill
of Rights where the property ot her primary residence and thia¢y did assign a single point
of contact during the loamodification process.

Defendants have raised a meritoriousfedse to Plaintiffs claims under the
Homeowner’s Bill of Rights.

6. California Unfair Competition Law

Plaintiff also alleges that the acts compéainof in the complaint violate the UCL
Defendants respond that for the reasons previatalgd they were justified in foreclosing o
the property and applying Plaiffis payments to the remaingnobligation on the property.

The UCL prohibits “any unlawful, unfair ofraudulent businesact or practice and

unfair, deceptive, untrue or seading advertising.” Cal Bu& Prof. Code § 17200. “An act
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can be alleged to violate any or all threetlé prongs of the UCL—unlawful, unfair, of

fraudulent.” _Stearns v. Select Comfortt&eCorp., 763 F.Supp.2d 1128, 1149 (N.D. Cal. 201

(quoting Berryman v. Merit Prop. Mgmtnc., 152 Cal.App.4th 1544, 1554 (2007)).

“For an action based upon an allegedly urildvbusiness practice, the UCL ‘borrows

violations of other laws and treats themuadawful practices that the unfair competition lay
makes independently actionable.”” Steaf83 F.Supp.2d at 1150 (citation omitted); see al
Smith v. State Farm Mutual Automobiles. Co., 93 Cal.App.4th 700, 718-19 (2001) (“A

‘unlawful’ business activity ioludes ‘anything that can properbe called a business practic
and that at the same time is forbidden by law.”).

For the reasons stated in addressing thetiaddl causes of actions raised in the firs
amended complaint, Defendants have a meritorious defense to the UCL claim.

C. Prejudice

The parties disagree regarding whetherr@faiwould be prejutted by setting aside
default. Plaintiff argue that she would be prejudiced besmwonduct on which the foreclosur
was based began in 2010 and the delay in discovery increases the likelihood that witness
be unavailable or unable testify competently.

To be prejudicial, the setting aside oktjudgment must do more harm than mere

delaying the resolution of the case or requiring phaintiff to litigate the action on the merits|

Mesle, 615 F.3d at 1095; TCI Gipife Ins. Plan, 244 F.3d at 700 ' he standard is whether the

non-movant’s ability to pursue her claim will bendered. _FOC Fin. Ltd. P’ship v. Nat'l City

Commercial Capital Corp612 F.Supp.2d 1080, 1084 (D. Ariz. 2009) (quoting TCI Group L

Ins. Plan, 244 F.3d at 701).

While Plaintiff argues that théelay could cause witnessesa® unavailable or unable tq
competently testify in this action, the Court e®that the answer to the complaint was due
June 16, 2015, and Defendants filed their motiogetoaside default approximately two month
later on August 21, 2015Although some time has gsed since the motion wéiled, this delay
was not due to Defendants, but was due tathet taking the matter under submission and t

reassignment of the action. The action was filed than two years agadathe slight delay due
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to the failure to answer will not hinder Plaifigfability to pursue her claims. The Court find
that the length of the delay in this actismot sufficient to establish prejudice.
V.
CONCLUSION AND RECOMMENDATION

Upon review of the factors to be considenedleciding whether to set aside default f¢
the failure to file an answer to the complaihig Court finds that Defeadts did not engage in
culpable conduct; Defendants have a meritoriousndeféo the claims raised in this action; an
Plaintiff will not be prejudiced if default is set aside.

Based on the foregoing, IS HEREBY RECOMMENDED that:

1. Defendants’ motion to saside default be GRANTED; and

2. Defendants should be ordered to &feanswer to the amended complaint.

These findings and recommendations are submitteéte district judge assigned to thi
action, pursuant to 28 U.S.C.686(b)(1)(B) and this Court’'s Lot&ule 304. Within fourteen

(14) days of service of this recommendatiany party may file written objections to thes

findings and recommendations with the Court aa/e a copy on all parties. Such a docume

should be captioned “Objections to Magistratelge’s Findings and Recommendations.” TI
district judge will review the magistrate judgdindings and recommendations pursuant to !
U.S.C. 8 636(b)(1)(C). The partiase advised that failure to fitebjections within the specified

time may result in the waiver of rights on appeWilkerson v. Wheeler, 772 F.3d 834, 839 (9t

Cir. 2014) (citing Baxter v. Sullivan, 923 F.2d 1391, 1394 (9th Cir. 1991)).

ITIS SO ORDERED. ﬁ(&
Dated: March 16, 2016 )

UNITED STATES MAGISTRATE JUDGE
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