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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

K.E.C., a minor, by and through his No.: 1:14-cv-01099-DAD-JLT
guardian ad litem, Deniz Gonzalez
Plaintiff,
ORDER DENYING MOTION FOR A NEW
V. TRIAL AND/OR TO ALTER OR AMEND

JUDGMENT
DEPUTY JASON AYALA, a public
employee and DEPUTY JOSHUA
BATHE, a public employee,

(Doc. No. 126.)
Defendants.

Plaintiff K.E.C., a minor appearing by atidough his guardian ddem Deniz Gonzalez

(“plaintiff’), moves for a new trial on his aims brought against Kern County Sheriff Deputies

Jason Ayala and Joshua Bathe (“defendant®pc. No. 126.) Thérial in this action
commenced on October 3, 2017, and on October 6, 20 jurshreturned a umamous verdict in
favor of the defendants. (Doc. No. 118.) Judghwas entered that same day. (Doc. Nos. 1
124.)

On October 25, 2017, plaintiff moved for a neialtor to amend or alter the judgment ¢
various grounds. (Doc. No. 126.) Defendariegdfan opposition to that motion on November
21, 2017. (Doc. No. 132.) Plaintiff submittedeply on November 27, 2017. (Doc. No. 133.
hearing on the motion was held on December 5, 2@tfarney Greg W. Garrotto appeared at

the hearing on behalf of pldiff, and Deputy County Counsel Marshall S. Fontes appeared
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telephonically on behalf of defendants. Far thasons set forth below, the court will deny
plaintiff’'s motion.
BACKGROUND

The facts of this case are well-known to tioeirt and the parties, and therefore will be
summarized only briefly here. On August 8, 201ds Campos, the decedent, was arrested a
subsequently detained at the Central Receivindityagf the Kern County Jail. (Doc. No. 87 at
1.) The decedent had a history of nailtness and suicidal behaviorld() He was placed on
suicide watch and housed on the &k of the jail on August 10, 2013ld() The Kern County
Jail has three suicide watch cell$d. Of those cells, cells B4-2 and B4-3 are monitored by
surveillance camerald;) Cell B4-1, where decedent was housed, was not monitored by a
surveillance camerald()

On the morning of August 10, 2013, defendamtho are both depigs with the Kern

County Sheriff’'s Department, weosn duty at the jail and scheédlto work the shift beginning

<)

nd

at 7:00 A.M. (d.) Shortly after beginning his shift, defendant Ayala found the decedent with one

end of an electrical cord fastsharound his neck and the otked tied to the cell barsld( at 1—
2.) It was apparent, and ungliged, that the decedent hadifeoned a noose using a taped

together section of the crudely repaired electgoatl of a fan located in the hallway outside of

his suicide watch cell.ld. at 1-2.) Upon discovering the deeatl defendant Ayala immediate
called a medical priority.lq. at 1-2.) Together with defdant Bathe, the two deputies
unfastened the electrical cord from the dec#d neck and lowered him to the flootd.(at 1-2.)

Defendant Bathe began administer@gR until a jail nurse arrivedld( at 1-2.) The nurse wa

\"2)

unable to resuscitate the decedent, whs declared dead at 7:43 A.Md.(at 1-2.)

Plaintiff originally brought claims againkern County and the individual defendants,

\"2J

alleging violations of both decedent and plaingiffonstitutional rights under § 1983 as well a
wrongful death claim. (Doc. No. 19.) Priortt@l, the court granted defendants’ motion for
summary judgment as to plaintiff's 8 198®nell claims and wrongful death claims brought
against defendant Kern County. (Doc. No. 65.)
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On October 3, 2017, the case proceeded todgainst the remaining defendants. (Dog.
No. 111.) At the conclusion of a half day of juglection, a panel of eight jurors was selected
and sworn. Ifl.) The following morning, before the juwyas called into the courtroom, one of
the jurors delivered a note tcetloourt to provide “a few answei@ some of your questions that
have skipped my mind yesterdaytiring voir dire. (Doc. Nal14.) After discussing the note
received from the juror with all counsel, flaeor (“juror #3”) was summoned to the courtroom
for further questioning by both the court and cselrwith respect to the note in order to
determine whether the juror could be fair angamtial or if he should be excused. (Doc. No.
113.) The court and counsel for both sides questioned juroiS€&Doc. No. 130.) After
guestioning, plaintiff’'s counsel askedththe juror be excused for caustd. &t 20-21.) The
court denied counsel’s challenge tmuse and the trial proceedett.)( After hearing all the
evidence and the arguments of counset dve course of tiee days, the jufyreturned a
unanimous verdict in favaf the individual defendants. (Doc. Nos. 118, 119.)

LEGAL STANDARD

Rule 59 of the Federal Rules of Civil Prdoee provides that “[je court may, on motion

grant a new trial . . . for any reason for which & méal has heretoforeden granted in an actiot

-

at law in federal court.” FedR. Civ. P. 59(a)(1)(A). Rather than specify the grounds on which a

motion for a new trial may be granted, Rulesi&es that courtsebound by historically

recognized grounds, which include, laué not limited to, claims “thahe verdict is against the

weight of the evidence, that the damages aressie®, or that, for other reasons, the trial was|not

fair to the party moving."Molski v. M.J. Cable, Inc481 F.3d 724, 729 (9th Cir. 2008ge also
Shimko v. Guentheb05 F.3d 987, 992 (9th Cir. 2007) (“Ttr&al court may grant a new trial

only if the verdict is contrary tthe clear weight of the evidengs based upon false or perjurious
evidence, or to prevent a miscarriage of justice.”) (citations omitted). The district court may
correct manifest errors of law @act, but the burdeaf showing that harmful error exists falls on

the party seeking the new tridlalhiot v. Southern Cal. Retail Clerks Unjof85 F.2d 1133 (9t

=]

1 Juror #3 was selected the jury foreperson.
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Cir. 1984);see alsdl1 Wright, Miller & Kane Federal Practice and Procedur€ivil 2d § 2803
(1995). When a party claims that a verdict igiagt the clear weight ¢he evidence, the court
should give full respect to the jury’s findingstbonly grant a new trial if it “is left with the
definite and firm conviction that a mistake has been committed” by the jarydes Const. Co.,
Inc. v. Royal Bank of Canad@33 F.2d 1365, 137172 (9th Cir. 1987While the trial court
may weigh the evidence and credibility of the wgses, the court is not justified in granting a
new trial merely because it might have come diafarent result from that reached by the jury.
Roy v. Volkswagen of Am., In896 F.2d 1174, 1176 (9th Cir. 1996pinion amended on denig
of reh’g, 920 F.2d 618 (9th Cir. 19903ee also Silver Sage Partneksd. V. City of Desert Hot
Springs 251 F.3d 814, 819 (9th Cir. 2001) (“[A] districdburt may not grant a new trial simply
because it would have arrived at a different irt). The authority tayrant a new trial under
Rule 59 is left almost entirely to the discretion of the trial coAtied Chem. Corp. v. Daiflgn
449 U.S. 33, 36 (1980).
ANALYSIS

Here, plaintiff moves for a netal on three grounds. Firgilaintiff argues that the cou
committed prejudicial error when it did not excuse juror #3 for cause following his post-jury
selection submission of a note addressing togmigaably addressed g voir dire. Second,
plaintiff contends that the verdict of the jumas against the clear weight of the evidence
introduced at trial. Finally, plaintiff argues tithe court should recomr its ruling granting
summary judgment in favor of defendant Kern County on plaintiitell claim in light of the
decision inCastro v. County of Los Angle&33 F.3d. 1060 (9th Cir. 2016) (en banc). Below,
court considers the argumsradvanced by plaintiff.
A. Juror #3

Plaintiff first argues that the court erredf@iling to excuse juror #3 for cause. The
precise basis of this contention is somewhat difficult to disc@taintiff first suggests that
implied bias on the part of the juror was e#ithed by the juror’'s rte and the subsequent
guestioning by the court and counsel. (Doc. No. 12@&!3t Later, plaintiffappears to argue tha

juror #3 intentionally did not answeuestions posed during voir direorder to hide his actual
4
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bias. (Doc. No. 133 at 2, 4-5.) In any evevtiether based upon a claohbias in fact or
implied bias on the part of therqr, plaintiff has fallen far shoof the showing required for the
granting of a motion for a new trial.

As indicated above, juror #3 submitted a note (Doc. No. 114) to the court on the mq
after the jury was sworn and before openingest&nts were given. The note began by statin
that there were a few answers to questjmrsed the day beforkiring jury selectiohthat had

“skipped” the juror's mindland then related: (1) he, hisfevand some friends had attended a

rning

Q7

fundraising event a few weeks earlier for a FreSnanty Deputy Sheriff who had been shot and

seriously injured by a visitdo the Fresno County Jall(2) his family restaurant was a
contributor to that event; (3)is feelings about law enforcemt officers who frequented his
family’s restaurant, stating: “I do not think faatly of all the law enforcement agents, but I d
appreciate anyone who is politend, and still manages a sere smile after dealing with
disturbing situations on [sic] regulbasis”; (4) he and his wifead friends and acquaintances
who are judges and lawyers; and (5) “If thisrgva criminal case, it would have been very
difficult for me to come up with a judgment, ahgould have asked to be excused.” (Doc. N¢
114 at 1-2.) The juror’s note cdaded that he hoped the information presented would not, i
court’s view, prevent him from seng as a juror and stated thaghvays try my best to be fair
with everyone, and with evesjtuation | deal with.” If. at 2.)

After conferring with counsdbr both parties, the coubrought jure #3 into the

courtroom alone to be questionecddntler to clarify the thoughts exggsed in his noteFirst, the

2 Prospective jurors had begnestioned on a number of topigscluding whether they had
family or friends employed in the legal field as law enforcement officers, or if they had any
notably positive or negative exjences with law enforcementfizers. (Doc. No. 129 at 34-35
41, 44-45, & 49.)

® During voir dire, juror #3 disclosed a famthagedy that brought him in contact with the
criminal justice system of another country, assult of which he testdd in court proceedings
and visited an imprisoned family member. (DNo. 129 at 37-38, 46.) He also provided tha
helped manage a family rastant in downtown Fresnold( at 64.)

* On September 3, 2016, two Fresno County correctional officers were shoiditor inside thel
downtown Fresno County Jail, initiglleaving them in critical conddn. (Doc. 127-1 at 2, 4.)
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juror explained that his family restaurant, lexhin downtown Fresno, did not cater specifical
to law enforcement, as it had a diverse seliehtele, most of whom came from the nearby
medical center. (Doc. No. 130 at 9-10.) Regwydhe fundraising evenlhe recounted that the
restaurant was approached by m&ée deputy who frequented thegstaurant about participatin
as a sponsor of the eventd.(at 11-12.) Twelve busesses were listed as sponsors of the ev
and their restaurant was listad number ten in the programd.] Further, up to three thousanc
people had attended the event. When askedchehttiere was any conceas a result that he
might favor law enforcement in some waye flror responded that was not what he was
attempting to convey in his noteld(at 15.) Further, he statédtht he had no friends who

worked in law enforcement and no close connections to law enforcenntTle juror also

Yy

explained that he and his wiere long-time friends of a local family whose members included

criminal defense attorneys and judgelsl. &t 12-13, 15.) When askeddrplain the statement in

his note that he would have askede excused as a juror if thviere a criminal case, juror #3

explained that he did not believe in “putting pleogway” for a very long time but rather believed

“in giving people another chance,” thereby makingjfficult for him to serve as a juror in a
criminal case. I¢l. at 15.) Finally, juror #3 stated thatne of the thoughts expressed in his n¢
would in any way prevent him from serving asi& and unbiased juror, and that if he thought
any of what he expressed in his note wodldc his judgment as a juror, he would have
mentioned it during voir dire.Id. at 16-17.3

The Supreme Court long agdaasished that in order tobtain a new trial based upon &

juror’s failure to truthfully provide iformation during jury selection,

a party must first demonstrate tlaajuror failed to answer honestly

a material question on voir dire, atheén further show that a correct
response would have provided alidabasis for a challenge for
cause. The motives for concegiinformation may vary, but only
those reasons that affect a juror's impartiality can truly be said to
affect the fairness of a trial.

> Rather, the juror indicated that he remeraHerttending the fundsing event after court
recessed the previous day and thought he dhmahtion it even though did not impact his
confidence in his ability to be faand impartial. (Doc. No. 130 at 17.).

6
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McDonough Power Equipment, Inc. v. Greenwpd84 U.S. 548, 556 (1984ee also Coughlin
v. Tailhook As'n112 F.3d 1052, 1061 (9th Cir. 199Hard v. Burlington Northern R. Co870
F.2d 1454, 1459-1460 (9th Cir. 1989) (finding that a@¥@nospective juror was being untruthf
in failing to disclose that he had worked the defendant’s predecessor company many year
earlier, the new trial motion was properly deniedduse disclosure of the information would r
have required excusing the juror for cause). The Ninth Circuit has rejected the notion that
prospective juror’s “simple forgetfulness felithin the scope of dishonesty as defined by
McDonough” Coughlin 112 F.3d at 1061 (quotingnited States v. Edmond3 F.3d 472, 474
(9th Cir. 1994). In this contexactual bias is “bias in fact” — anability to act impartially which
is typically found “when a prospecéjuror states that he cannotibgartial, or expresses a vie
adverse to one party’s positiand responds equivocally aswbether he could be fair and
impartial despite that view.Fields v. Brown503 F.3d 755, 769 (9th Cir. 2007).

There is nothing in this record even valgugiggesting that juror #3 suffered from any
actual bias toward either partyndeed, the court has absolutely no basis upon which to ques
the juror's explanation that he wrote his n@gsentially out of anbmndance of caution, becaug
he remembered the fundraising event the eeaiter the jury was selected and thought he
should mention it. The fact that the juromisielf offered the information, albeit belatedly,
strongly suggests there was no intention toeadlon his part but raghthe exact opposite.
Finally, the juror's answers toehquestions posed to him about his note reflected a very rea

possibility that he might have sympathy towartk in the decedent’s position. Accordingly,

plaintiff has failed to establish any basis fog tiranting of a new trial on the grounds of actual

bias on the part of juror #3.

This leaves only plaintiff's gparent contention that a newatrshould be granted due to
the juror’'s implied bias. “Even where a juroasswers are entirely hongsbwever, a new trial
may be warranted under amplied bias’ theory.” Coughlin 112 F.3d at 1062 (quoting
McDonough 464 U.S. at 556-57 (Blackmun, J., comityg)). As the Ninth Circuit has
explained:

i
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In Tinsley v. Borg895 F.2d 520 (9th Cir. 1990), we discussed four
general fact situationsshere bias might be presumed or implied:
(1) “where the juror is apprised of such prejudicial information
about the defendant that the dodeems it highly unlikely that he
can exercise independent judgmenrgreyf the juror states he will,”

id. at 528; (2) “[tlhe existence akertain relationships between the
juror and the defendant,d.; (3) “where a juror or his close
relatives have been personally involved in a situation involving a
similar fact pattern,id.; and (4) “where it is revealed ‘that the juror
is an actual employee of the peasiting agency, that the juror is a
close relative of one ahe participants in # trial ... or that the
juror was a witness or somehoinvolved in the [underlying]
transaction,” "id. (quotingPhillips, 455 U.S. at 222, 102 S. Ct. at
948 (O’Connor, J., concurring))Although bias may be presumed
or implied in other factual contexts as well, these general categories
are “instructive.” Id.

Coughlin 112 F.3d at 106Z&ee also United States v. Olsé@4 F.3d 1172, 1191 (9th Cir. 2013)

(“Bias should be presumed only‘@xtreme’ or ‘extraordinary’ cases.Fields 503 F.3d at 767
(“[W]e have implied bias in those extrersikuations ‘where the relationship between a
prospective juror and some aspetthe litigation is such that is highly unlikely that the
average person could remain impartial in hiskeghtions under the ciimstances|.]”) (quoting
United States v. Gonzalez14 F.3d 1109, 1112 (9th Cir. 2000)).

Once again, nothing in the record in this caggests the applicability of any of the fou
recognized fact situations in which implied braght be found, nor in any way implicates
“extreme or extraordinary” circumstancesss&ssed holistically, jar #3’s note and his
explanation regarding the thougletgpressed therein in no way desan inference of implied
bias on his part toward either party, asadticularly not toward plaintiff her®.

Accordingly, plaintiff's motion for a newitl based upon the coustfailure to excuse
juror #3 for cause will be denied.

B. Evidenceat Trial
Plaintiff also moves for a new trial on the Isatfiat the jury’s verdict was contrary to th

clear weight of the evidence introduced atitri@oc. No. 126 at 14-22.) To make this

® Plaintiff's reliance on the decision nited States v. Torre428 F.3d 38 (2d Cir. 1997) in th
regard is misplaced. (Doc. Nt26 at 11.) Here, there was absely no connection between tk
juror and the subject matter of the trial, unlikeforres where a prospective juror admitted to
engaging in the same activity witvhich the defendant was chargelbrres 128 F.3d at 41.
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determination, a district court must reweigh thelemce but can only “set aside the verdict of
jury, even though supported by stdrgial evidence, where, in [the judge’s] conscientious
opinion, the verdict is cordry to the clear weight of theieence, or . . . to prevent. .. a
miscarriage of justice.’Murphy v. City of Long Bea¢B®14 F.2d 183, 187 (9th Cir. 1998ge
also DSPT Intern., Inc. v. Nahy®24 F.3d 1213, 1218 (9th Cir. 2010) (“A jury verdict should
set aside only when ‘the evidence permits only r@asonable conclusioand that conclusion is
contrary to the jury’serdict.””) (quotingJosephs v. Pac. Be#t43 F.3d 1050, 1062 (9th Cir.
2006));Tortu v. Las Vegas Metropolitan Police Def@56 F.3d 1075, 1087 (9th Cir. 2009).
Again, the burden of establishing such circumstarfalls on the party seeking the new trial.
Malhiot, 735 F.2d at 1133.

Plaintiff's counsel cites whate characterizes as “wmtradicted evidence” that
defendants were deliberately iffdrent to the decedent’s seriomgdical need. (Doc. No. 126
19-20.) The court disagrees with this charazaéon. All of the evidence and testimony
referred to by plaintiff in thisegard, as well as the inferent¢e$e drawn therefrom, were in
dispute throughout the trial. Eaphrty had the opportunity togsent evidence in support of its
position. After hearing the evidence, the juegached a unanimous verdict in favor of the
defendants on all of plaintiffeemaining claims. (Doc. No. 1197he court does not find that
the jury’s verdict was contrary to the clear weighthe evidence. Therefore, plaintiff's motior]
for a new trial on this ground will also be denied.
C. Monell Liability

Finally, plaintiff seeks a newial on the grounds that thewrt erred in granting summar
judgment in favor of Kern County on plaintiffidonell claim in light of the Ninth Circuit’s
decision inCastro v. County of Los Ange)&83 F.3d 1060 (9th Cir. 2016) (en bahdn
moving for a new trial, plaintifiow argues that the decision@astrg which was issued after
defendants’ motion for summajpydgment had been submitted for decision, represents an

intervening change in contiivlg law that requireseconsideration. (Doc. No. 126 at 22.)

" Plaintiff requests that theurt alter or amend the judgmentthis regard pursuant to Rule
59(e) of the Federal Rules of Civil Procedure.
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Specifically, plaintiff argues that i@astrothe Ninth Circuit statethat “substantial evidence
supported the jury’s finding that the County wniiat its cell design might lead to a
constitutional violation among its inhabitants (Doc. No. 126 at 24) and that evidence of a
public entity’s knowledge dboth a deficient cell and of a cust@nd practice of using a deficie
cell as well as insufficient surdieince was sufficient to supportonell claim. (Doc. No. 133 3
5-10.) Plaintiff concludethat application of thegerinciples to this case dslfor the reversal of
summary judgment in favor of K County with respect to tidonell claim. Plaintiff's

arguments miss the mark and are therefore unpersuasive.

Under Rule 59(e) of the Federal Rules ofilfrocedure, “reconsideration is appropriate

if the district court (1) is presented with ngvdiscovered evidence, (2) committed clear error
the initial decision was manifestiynjust, or (3) if there is ant@rvening change in controlling
law.” Sch. Dist. No. 1J, Multnomah Cty., Or. v. ACandS, B€&.3d 1255, 1263 (9th Cir. 1993
However, the Ninth Circuit’'s en banc decisiorGastrowas issued while defendants’ motion f
summary judgment in this case was undgmnsission, and in its order granting summary

judgment in favor of Kern County, this cowonsidered and adeksed the decisionSé¢eDoc.

No. 65 at 22.) IrCastrq the Ninth Circuit declined to decidéhether the architecture of a poli¢

station’s sobering cell could be a pglicustom, or practice in determiniMpnell liability

nt

—

or

or

because that was not plaintifedlegation, nor was it the issue submitted to the jury for decision

in that case Castro,833 F.3d at 1075. Instead, the couviewed the evidence presented and
found that it was sufficient to &blish that the defendant pubéatities had made deliberate
choices in light of what they knew to be defigties in the cell degn and that those choices
among alternatives constituted a custom or policy that caused the plaintiff's ifgury.

Here, although it was plaintiff's burden to 8o on summary judgment, plaintiff simply
failed to come forward witAny such evidence supporting fidenell claim. Kern County move
for summary judgment on the grounds that plfihtad presented no evidentiary basis in supp
of the claim, including no evidence of a patterpiactice on the part dhe municipality. (Doc.
No. 36-1 at 11, 13.) In support of its motion, K&ounty presented evidea that it had policies

and training programs in placepootect detainees at risk for suicide and that its deputies
10
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complied with these policies in monitoring thecddent. (Doc. No. 65 at 22.) In opposition to

summary judgment on thdonell claim, plaintiff failed to come forward with evidence that jai

personnel ignored policies or tithere was persistent and widespread violation of Kern County’s

policies. (d. at 21-22.) In opposing summary judgmendjiff appeared to focus on a claimed
lack of training but also failed foresent evidence of any spectieficiencies in the training tha
Kern County provided regarding suicidal detaineéd.) (Accordingly, the court found that thefe
was a complete failure of proof on plaintiff's pad that no rational triesf fact could find that

the county was deliberately indifnt or acted as the “movingrée” behind a deprivation of th

11%

decedent’s constitutional rightsld(at 22) (citingCity of Canton v. Harris489 U.S. 378, 389
(1989);Castrq 833 F.3d at 1076nderson v. Warne#51 F.3d 1063, 1070 (9th Cir. 2008)).
The court fully considered tH@astrodecision on summary judgment. As explained
above, that decision presents no basis upaohatb reconsider the granting of summary
judgment in favor of Kern County based uponek@ence presented in connection with that
motion.
CONCLUSION

For all of the reasons set forth above, plffia motion for a new trial (Doc. No. 126) is

denied.
IT IS SO ORDERED. ~ ~
/ ) / /"‘.
Dated: February 15, 2018 o HC ’”’? ’)4/

UNITED STATES DISTRICT JUDGE

8 Indeed, the court specifically noted that]file it is possible thagvidence in support of
[plaintiff’'s] Monell claim might exist, particularly indht of the design of cell B4-1 and the
apparent lack of loop cameras monitoring théltagcontrasted with suicide watch cells B4-2
and B4-3 ¢ee Garcia833 F.3d at 1075-77), plaintiff has failed to come forward with such
evidence on summary judgment” and therefadgment in favor of the municipality was
mandated in light of plaintiff's completeifare of proof. (Doc. No. 65 at 22, n.8.)
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