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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | GARY M. GRANGER and ELENA No. 1:14-cv-01212-KIM-SKO
12 GRANGER,

Plaintiffs,
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V.

[EEN
N

LOWE'S HOME CENTERS, LLC;

15 | SAMSUNG ELECTRONICS AMERICA,
16 INC.; and DOES 1-100 inclusive,
Defendants.
17
18
19 This matter is before the court on a motion by defendant Lowe’s Home Centgrs,
20 | LLC to strike claims for punitive damages fronaiptiffs Gary M. Granger and Elena Granger|s

N
[y

First Amended Complaint (FAC). Defs.” Mot. &irike (Mot.), ECF No. 6. Notice of Removal

N
N

(Rem.) Ex. B, ECF No. 1. DefenataSamsung Electronics Ameridag. joined in the motion to

23 | strike. Notice of Joinder, ECF No. 9. Thetrono was submitted for decision without argument.
24 | As explained below, the court construes the m#d@ts’ motion to strike as a motion to dismis$
25 | under Federal Rule of Civil Prooa@ 12(b)(6) and grants the motion.
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l. BACKGROUND
A. FactualAllegations

The Grangers allege the following facigheir First Amended Complaint: In
March 2012, Gary and Elena Granger purchas8dmsung washing machine from the Lowe’
store in Sonora, California. FAC 6. Thegapurchased an extendedrranty for the washer
and contracted for Lowe’s to irdltthe machine in their homed. In January 2013, the washin
machine flooded the Grangers’ homid. 7. The Grangers notifidcbwe’s, but Lowe’s did not
promptly respondld. When Lowe’s did respond, it instrect the Grangers not to take any
remedial actions and to contact Samsung for an assessment of the damagést didre.
Grangers contacted Samsung, and Samsung repkatedtruction not ttake any remedial
actions. Id. 8. An investigator visited éhGrangers’ home on March 21, 2018. 9. The
Grangers requested and were promised a coflieaksults of the investigator’s repoid. On
the same day, Lowe’s loaned the Grangersshiag machine and installed it in their honté.
1 10. Unfortunately, when the Grangers used#ve machine for the first time, it flooded thei
home again.id.

In May 2013, Gary Granger underwent abdominal surgery for calief.12.
The Grangers did not know at the time thairtihome had become contaminated with “toxic
mold” as a result of the flooding]. { 11, so Gary Granger returned home to recaodef, 12.
The mold complicated his recovery amelsoon returned to the hospitéd. When Samsung an
Lowe’s gave the Grangers a copy of the stigator’s report irAugust 2013, the Grangers
learned of the mold problem, and theoctors advised them to movkl. 1 12-13. Lowe’s
agreed in the same month to provide the Grangiinsa “travel trailer” until the parties reachec
resolution. Id.  14. Unfortunately thatailer was also contaminated with mold, and Gary
Granger experienced further health problemads y 15. The Grangers received a second traile
September 2013ld. The Grangers continued to expederhealth problems and have sufferec
emotional distressld.  17. Their dog died frorm mold-related ilinessld. | 16.
I
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B. ProceduraHistory

The Grangers filed a complaint in tBeperior Court for Tuolomne County on
June 19, 2014. Rem. Ex. A. In the complaint the Grangers alleged causes of action in
negligence, strict liability, breaadf express and implied warrargjeand negligent infliction of
emotional distressld. 11 18-64. Among other requesteliefe including general damages,
medical costs, and property damages, thea@¥es sought punitive damages in connection wi
their claims for strict liability and ndéigent infliction of emotional distresdd. at 14-16. On
July 21, 2014, before the defendants were servedthgticomplaint, the platiffs filed the First
Amended Complaint, adding only the mld’/America” to Samsung’s namé&eeFAC Caption,

1 3; Opp’'n at 1, ECF No. 19.

Lowe’s and Samsung removed the case to federal court on August 1, 2014.
at 1. On August 8, 2014, the dedants filed a motion to strikbe following from the First
Amended Complaint: paragraph 46; paragraplpé@fagraph 64; the prayer for punitive damag
on line 23 of page 15; and the prayer for punitiveages on lines 10 to 11 of page 16. Mot.
1-3. Inits motion, Lowe’s argues (1) theftiAmended Complaint did not satisfy the
requirements of 8 3294(b) of the California Ci@ibde for asserting a claim for punitive damag
against a corporate defendant; and (2) thé¢ Rmended Complaint didot contain sufficient
factual allegations to support a claim for purdtdlamages. Mot. 5, 14-15. Samsung joined i

the motion on August 13, 2014. ECF No. 9.

On August 26, 2014, the Grangers filed a Second Amended Complaint (SAQ).

ECF. No. 11. The Second Amended Complaintides relatively few modifications. It omits
the prayer for punitive damages from taise of action for strict liabilityCompareFAC 15:13-

23with SAC 16:14-23. Itincludes a more detaileglanation of the events leading up to the

original complaint, pdicularly of the Grangers’ interactie with Lowe’s and Samsung in 2013.

CompareFAC 11 6-11with SAC 11 6-14. The Second Amended Complaint also refers to

h

Rem.

jes

jes

—J

N

Lowe’s and Samsung’s “managing agents and/or managing members” at several points where t

First Amended Complaint had referred only to Lowe’s and Samsung in ge@Gerapare, e.q.

FAC 19 7-11with, e.g, SAC 11 8-14.
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On September 9, 2014, Lowe’s filed @bjection to the Second Amended
Complaint, alleging the Second Amended Comphaias improperly filed and had not cured th
defects Lowe’s had describediia August 8 Motion. Defs.” Qbction (Obj.) 2-6, ECF No. 18.
Samsung joined in this objection on September 9, 2014. ECF No. 20.

The Grangers filed an opposition to thdéeshelants’ motion to strike on Septemb
10, 2014. PIs.” Opp’n (Opp’n), ECF No. 19. In thepposition, the Grangers affirm their belig
that their Second Amended Complaint was propidyg. Opp’n 5-6. In the alternative they
request the court grant them leave to anteed-irst Amended Complaint and consider the
Second Amended Complaint the operative plead®gp’n 6. In addition, the Grangers agree
with the defendants that the prayer punitive damages arising fratmeir claim for strict liability,
should be stricken from the First Amended ConmplaOpp’'n 3. As to their compliance with
section § 3294(b) of the CalifomnCivil Code and the sufficien®f their factual allegations,
however, the Grangers disagreed and opgadise motion to strike. Opp’n 3-5.

Il. MOTIONS TO STRIKE UNDER RULE 12(f)

Federal Rule of Civil Procedure 12(f) prdes in pertinent pathat “[t]he court
may strike from a pleading . . . any redundantmaterial, impertinent, or scandalous matter.”
“Immaterial matter is that which has no essemtraimportant relationship to the claim for relie
or the defenses being pleaded[, and] [ijmperitrmatter consists gtatements that do not
pertain, and are not necessdoythe issues in questionFantasy, Inc. v. Foger;y984 F.2d
1524, 1527 (9th Cir. 1993) (quoting 5 Charke. Wright & Arthur R. Miller,Federal Practice
and Procedure&s 1382, at 706-07 & 711 (1990)%ev’d on other grounds by10 U.S. 517 (2004)

A 12(f) motion to strike sems “to avoid the expenditure of time and money th:

must arise from litigating spurious issues by dispemwith those issues prior to trial . . . .”

e

er

o

—h

At

Sidney-Vinstein v. A.H. Robins C697 F.2d 880, 885 (9th Cir. 1983). The granting of a motjon

to strike “may be proper if it will make tliless complicated or eliminate serious risks of
prejudice to the moving party, delay, confusion of the issuesTaheny v. Wells Fargo Bank,
N.A, No. CIV. S-10-2123-LKK2011 WL 1466944, at *2 (E.D. Cal. Apr. 18, 2011) (citing

Fantasy 984 F.2d at 1527-28). However, “[m]otionsstoke are disfavored and infrequently
4




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

granted.” Neveau v. City of Fresn892 F. Supp. 2d 1159, 1170 (E.D. Cal. 2005) (citations

omitted). Indeed, a motion to strike “should notgvanted unless it is cledliat the matter to be

stricken could have no possible bearinglms subject matter d@he litigation.” 1d. (qQuoting
Colaprico v. Sun Microsystems, In¢58 F. Supp. 1335, 1339 (N.D. Cal. 199%pe also Wynes
v. Kaiser Permanente HospitaNo. 2:10—cv—00702-MCE, 2011 WL 1302916, at *12 (E.D.

Mar. 31, 2011) (noting “courts often requirsl@wing of prejudice bthe moving party”).

14

Cal.

In ruling on a motion to strike, a “courtfjay not resolve disputed and substantial

factual or legalssues . . . "Whittlestone, Incv. Handi-Craft Co.618 F.3d 970, 973 (9th Cir.

2010) (internal quotation marks omitted). Finallgave to amend should lbesely given” unless

there is a showing of prgglice to the moving partySee Wyshak v. City Nat'l Bar07 F.2d
824, 826-27 (9th Cir. 1979) (citing Fed. Bv. P. 15(a)) (other citations omitted).

Here, the defendants argue the Granfexe not sufficiently alleged fraud,
oppression, or malice and that théeshelants’ directors, officers, agents lacked the state of
mind required under California law. The defendants’ “resort to Rule 12(f) is misplaced” be
“[t]he proper medium for challenging the sufficnof factual allegations in a complaint is
through Rule 12(b)(6) not Rule 12(f).Kelley v. Corrections Corp. of An¥50 F. Supp. 2d
1132, 1146 (E.D. Cal. 2010) (quoti@pnsumer Solutions REO, LLC v. Hille6b8 F. Supp. 2d
1002, 1020 (N.D. Cal. 2009)). If a motion issabstance based on Rule 12(b)(6), but is
incorrectly labeled as a Rule 12(f) motion, tdoairt may convert it tthe proper designation anc
consider the motion as though it wémeught under Rule 12(b)(6)d. This court will consider
the defendants’ motion as though they had correlgthyominated it as a motion to dismiss for
failure to state a claim upon veh relief can be granted.

1. FEDERAL PLEADING STANDARDS ARPLY TO THE DEFENDANT’'S MOTION

This is an action in diversity. “Federakttict courts sittingn diversity apply the
substantive law of the forum statmyt apply procedural rules atated in the Federal Rules of
Civil Procedure.”Neveu v. City of Fresn@92 F. Supp. 2d 1159, 1183-84 (E.D. Cal. 2005)
(citing Erie R.R. Co. v. Tompkin304 U.S. 64, 78 (1938)).

i

cause
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Although 8§ 3294(a) of the Civil Code allowagtort claimant to seek punitive
damages, and is a provision of substantive CaliforniaNewvey 392 F. Supp. 2d at 1184, Civil
Code 8§ 3294(b), on the other hand, is a pleadiqgirement, and is therefore a matter of
California procedural lawTaheny 2011 WL 1466944, at *3 (E.D. Cal. Apr. 18, 2011) (citing

Scannell v. County of Riverside52 Cal. App. 3d 596, 614 (1984)). The Federal Rules of Ciyil

Procedure and federal procedural law govern ptepsliandards for tort claims in this couiee
Kelley, 750 F. Supp. 2d at 1147 (“[T]he applicatiortloé pleading standards set forth Bell
Atlantic Corp. v. Twomb|\550 U.S. 544 (2007)] ané$hcroft v. Igbal556 U.S. 662 (2009)] to
claims for punitive damages under California kavves the salutary purpose of harmonizing
standards applicable to state and fedemateedings while avoiding unnecessary pleading
distinctions between consequential and punti@mages claims in diversity proceedings in
federal court.”).

V. THE OPERATIVE PLEADING

Rule 15(a) of the Federal Rules of {LRrocedure allows a party to “amend its
pleading once as a matter of course,” bun“f]l other cases, a party may amend its pleading
only with the opposing party’s writteconsent or the court’s leaveAfter removal, this court
“takes the case as it finds #hd “treats everything that occurredhe state court as if it had
taken place in federal courtButner v. NeustadteB24 F.2d 783, 785 (9th Cir. 1963). In othe
words, when a defendant removes an action frate $b federal court, the federal court treats
case as if it had been commenced in federal c&atinabel v. Lyi302 F.3d 1023, 1037 (9th Ci
2002).

Here the Grangers filed their originalnaplaint in state court and amended it on
before removal.SeeRem. Ex. B. After the case wasneved to federal district court, the
Grangers filed the Second Amended Complaintt “Bijecause [the plaintiffs] filed [their] First
Amended Complaint in state court prior to remdweathis court, [they] already amended [their]
pleading once as a matter of course. Thasytcould not properly file the [Second Amendeg

Complaint] without first obtaining leave of courtManzano v. Metlife Bank N.A:11-CV-0651

WBS DAD, 2011 WL 2080249, at *E.D. Cal. May 25, 2011). Because the Grangers did npt
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seek leave and did not obtain the defendamtisten consent, theegond Amended Complaint
was filed in technical walation of Rule 15(a).

Despite an improper filing, the court may the interest ojudicial economy,
decline to strike a complainSee id(collecting cases). A courtteh makes the decision not tc
strike when it would have granted leave to amend had leave been sought and it does not
amendment would cause pregeito the opposing partyd. (quoting 6 Charleé. Wright et al.,
Federal Practice & Procedurg 1484 (3d ed. 2010) (“Permitg an amendment without forma
application to the court und#drese circumstances is in keeping with the overall liberal

amendment policy of Rule 15(a) and thegel desirability of minimizing needless

Appea

formalities.”)). The Grangers’ Second Amended Complaint does not add any claims or pafties,

jurisdiction is not in question. Neithdoes the Second Amended Complaint make many
substantive changes. As described above, it arataim for punitive damages from the causé

action for strict liability, se SAC 15; it includes a more dé& explanation of the claims’

factual backgrounde® id{ Y 6-14; and it refers to Lowe’s and Samsung’s “managing agents

and/or managing members” at several powtisre the First Amended Complaint had only
referred to Lowe’s and Samsung in generex, €.9.id. 11 8-14. Prejudice against Lowe’s an(
Samsung is also unlikely, because Lowe’s has filed and Samsung joined an objection to tf
Second Amended Complaint, in which they addréifferences between the two complaints a
argue the Second Amended Complaint did not cueeléiects alleged in their motion to strike
Obj. 2-6.

In the interest of judicial economy th@r than striking the Second Amended
Complaint for violation of Rule 15(a), this cowvill consider the Second Amended Complaint
the operative pleading, as if leato amend had been granted.
V. THE COMPLAINT DOES NOT STATE A CLAIM FOR PUNITIVE DAMAGES

Under Rule 12(b)(6), a court may dismaéssomplaint for failure to state a claim
upon which relief may be granted “based on the dadognizable legal thep or the absence of
sufficient facts alleged undercagnizable legal theory.Balistreri v. Pacifica Police Dep/'t

901 F.2d 696, 699 (9th Cir. 1990).

b of
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Although a complaint need contain only ‘fzost and plain statement of the clain
showing that the pleader is entitled to relief,dFR. Civ. P. 8(a)(2), in order to survive a motic
to dismiss, this short and plain statement “must contain sufficient fawaitdr . . . to ‘state a
claim to relief that is plausible on its faceIfbal, 556 U.S. at 678 (quotinBwombly 550 U.S.
at 570). A complaint must include somathmore than “an unadorned, the-defendant-
unlawfully-harmed-me accusation” or “labels and conclusions’ or ‘a formulaic recitation of

elements of a cause of actiond. (quotingTwombly 550 U.S. at 555). Determining whether

complaint will survive a motion to dismiss for fakuto state a claim is a “context-specific task

that “requires the reviewing court to draw its judicial experiece and common senseld. at
679. Ultimately, the inquiry focuses on the intaypbetween the factuallegations of the
complaint and the dispositive issues of law in the acti&ee Hishon v. King & Spalding
467 U.S. 69, 73 (1984).

In making this context-specific evaluatidhis court must cortgie the complaint
in the light most favorable tihe plaintiff and accept as trtiee factual allegations of the
complaint. Erickson v. Pardus551 U.S. 89, 93-94 (2007). This rulees not apply to “a legal
conclusion couched adactual allegation,”Twombly 550 U.S. at 555 (quotirgapasan v.
Allain, 478 U.S. 265, 286 (1986)), nor to “allegatioret ttontradict mattsrproperly subject to
judicial notice” or to material attached toiacorporated by reference into the complaint.
Sprewell v. Golden State Warrigiz66 F.3d 979, 988-89 (9th Cir. 2001).

Here, California law provides, “[ijn an aoh for the breach of an obligation not
arising from contract, where it is proven by claad convincing evidence that the defendant |
been guilty of oppression, fraud, malice, the plaintiff, in addition to the actual damages, ma
recover damages for the sake of example anddyyof punishing the defendant.” Cal. Civ. Co
8§ 3294(a). As used in § 3294(a), “malice” meamnduct which is intendkby the defendant tc
cause injury to the plaintiff or despicablencluct which is carried doy the defendant with a
willful and conscious disregard of the rights or safety of othdik.8 3294(c)(1). “Oppression’
is “despicable conduct that subjects a personuel @nd unjust hardship conscious disregard

of that person’s rights.Id. 8§ 3294(c)(2). “Fraud” is “an intéional misrepresentation, deceit,
8
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concealment of a material fact known to the ddéat with the intention on the part of the
defendant of thereby deprivingparson of property or legal rights otherwise causing injury.”
Id. § 3294(c)(3).

In light of defendants’ motion, thisoart must determine whether the Second
Amended Complaint sufficiently alleges “oppression, fraud, or malice.” The c&sdley v.
Corrections Corporation of America, supig,instructive orthis point. InKelley, the plaintiff’s
complaint was removed from state court to fedeisttict court on the jusidictional basis of the
parties’ diversity of citizertgp. 750 F. Supp. 2d at 1135. Tplaintiff alleged claims under
California’s Fair Employment and Housing Atd. The defendant moved strike the plaintiff's
claims for punitive damages under Rule 12(f), andeas, the court construed that motion as
brought under Rule 12(b)(6)d. at 1146. The complaint inded the following allegations:

[Plaintiff] is informed and believeshat [Defendant’s] acts were
carried out by its managerial erapées, officers and directors, and
were directed or ratified by [Dehdant] with a conscious disregard
of [Plaintiff's] rights and with the intent towex, injure and annoy
[Plaintiff] such as to constituteppression, fraud or malice under
California Civil Code Sectio®294, entitling [Plaintiff] to punitive
damages in a sum appropriate gonish and set an example of
[Defendant.]

Id. at 1145 (alternationis original).

TheKelleycourt termed these allegatictt®nclusory” and found the complaint
otherwise supported “nothing more than the baEments” of the statutory causes allegket.at
1147-48. It dismissed the plaintgfclaims for punitive damagetd. at 1148. The allegations i
Kelleyare comparable to those iretBecond Amended Complaint here:

Plaintiffs are informed and believe and thereon allege, that
Defendants’ . .. managing agdijtand/or managing members[’]
conduct was intentional and malia®and done for the purpose of
causing Plaintiffs to suffer humiliation, mental anguish, and
emotional and physical distress, and was done with a wanton and
reckless disregard of themsequences to Plaintiffs.

bne
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Plaintiffs are informed and beliewand thereon allege, that the acts
of Defendants alleged above wesdlful, wanton, malicious and
oppressive, and justify the awardminitive damages according to
proof.

SAC 11 63, 66.

The Second Amended Complaint containgnmuare detailed factual allegations of

Lowe’s and Samsung’s “oppression, fraud, oticed’ Its allegations may at most imply

negligence, carelessness, and surprisingiinele, but not oppression, fraud, and maliGee,

e.g, SAC 11 5-20. The Second Amended Complains e allege facts to suggest Lowe’s of

Samsung intended to cause the Grangers harm, that they were aware the washing machi

flood, that they consciously disregarded the Granget#s, or that theytherwise intentionally

concealed any facts.

VI.  CONCLUSION

(1)

(2)

3)

For the foregoing reasons, the court:

NeS W(

Construes the defendant’s motion tikstunder Federal Rules of Civil Procedure

12(f) as a motion to dismiss under Rule 12(b)(6);

Declines to strike the plaintiffahproperly filed Second Amended Complaint in
the interest ofydicial economy; and

GRANTS the defendants’ converteation to dismiss the claim for punitive
damages with prejudice.

IT 1S SO ORDERED.

DATED: October 3, 2014.

UNIT TATES DISTRICT JUDGE
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