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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

ELECTRONIC RECYCLERS No. 1:14-CV-01352-KIM-SMS
INTERNATIONAL, INC.,

Plaintiff,

V.

CALBAG METALS CO. and DOES 1 to
100, inclusive,

Defendants.

Electronic Recyclers Inteational, Inc. (ERI) hasued Calbag Metals Co.,
alleging Calbag did not pay for shipments of ey metal as promised. Calbag has argued
response that it is not subjectthis court’s personal jisdiction, or at leaghat the case should
be transferred to Washington or Oregon. The court previously granted Calbag’s motion to
ERI's untimely opposition. Order Mar. 6, 20E5CF No. 28. After considering Calbag’s
briefing, the court decides the motion withoutesaring, and denies tineotion to dismiss or
transfer.

l. BACKGROUND

The complaint includes the following allegations: ERI is a Delaware compan

with its principal place of business in Fresno, California. Compl. { 2, ECF No. 1. lItis the
1

c. 29

in

strike

Dockets.Justia

.com


http://dockets.justia.com/docket/california/caedce/1:2014cv01352/272002/
http://docs.justia.com/cases/federal/district-courts/california/caedce/1:2014cv01352/272002/29/
http://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

plaintiff here and makes the following allegaiso ERI produces andlisevarious grades of
copper and scrap metdl. § 10a. Calbag was one of ERI's customéds. Calbag is an Orego
corporation with its principal place of business in Oregainf 2. In November 2012, Jason
Carter of ERI solicited an offer to purchaswap metal from Joshua Mauk of Calbé#dy. § 10b.
The two agreed on a price and delivertedand soon they were in busineks. Their
relationship continued through Obtr 2013: ERI would contact Caly, solicit an offer; Calbag
would respond with an offer, which ERI coulccapt or reject; and ERI accepted, Calbag wirg
money and picked up the metadl. § 10c.

In about October 2013, ERI accepted anothdo&gpoffer, in this instance to buy
twenty loads of materialld. § 11a. After Calbag picketp these loads, it expressed
dissatisfaction with the quality strap delivered and refused to phg previously agreed price
Id. § 11b. Carter and Mauk could not reach a resolutioff,11c, and in January 2014 anothe
Calbag representative, Jim Perris, mghRI to discuss Gbag’s objectionsid. § 11g. The
discussions were not fruitfuhnd in ERI’s estimation, Calbag has not paid $101,154.01 it ow
under the parties’ agreemendl. I 11j.

ERI brought this action against Calbag lubse the court’s diversity jurisdiction.
Id. 1 2. Venue is proper, it alleges, becausesidgstantial part of the events and omissions
giving rise to the claims in this Comat occurred in Fresno, Californiald. § 3. The
complaint lists five claims, all under state g} breach of contrac{?) fraud, (3) negligent
misrepresentation, (4) breach oéttovenant of good faith and fair dealing, and (5) violation
section 17200 of the California Business and Professions Cod#f 12—-36. ERI seeks
damages and other costsl. at 10:2-9.

On October 29, 2014, Calbag filed thengmg motion to dismiss for lack of

personal jurisdiction or, in the alternative, to sfem to the Western Distti of Washington or the

District of Oregon. Def.’s Mot. Dismiss (M9t1-2, ECF No. 8; Def.’s Mem. P.&A. Mot.
Dismiss (Mem.) 1:18-26, ECF No. 8-1. Cadfnoticed a hearing on December 3, 2084. The
hearing was reset for December 5, 2014, aftegassnt to the undersigned. Minute Order, E

No. 13. ERI did not file a timely opposition statement of non-opposition. On December 22
2

-

d

-

es

174

CF




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

2014, the court ordered ERI file an opposition whin twenty-one days or risk dismissal or
transfer. Order Dec. 22, 20IBCF No. 16. On January 13, 2015, twenty-two days later, ER
filed an untimely opposition. Opp’n Mot. DismidsCF No. 17. As noted, Calbag’s motion to
strike ERI's untimely opposition was granted, afidefing and a hearing. Order Mar. 6, 2015
ECF No. 28.

Il. PERSONAL JURISDICTION

Although Calbag’s motion now faces no opposition, the court’'s duty remains

consider its underlying meritsSeeKnapp v. CateNo. 08-1779, 2013 WL 5466641, at *3 (E.D.

Cal. Sept. 30, 2013).

A defendant may move to dismiss a cdanqt for lack of personal jurisdiction.
Fed. R. Civ. P. 12(b)(2). Even though the de&stanakes a motion under Rule 12(b)(2), it is
plaintiff’'s burden to establish éhcourt’s personal jurisdictiorSee Sher v. Johnsd®ill F.2d
1357, 1361 (9th Cir. 1990). When, as here, thet@ais without holding an evidentiary hearir
“the plaintiff need make only prima facie showing of jurisdianal facts to withstand the motic
to dismiss.” Ballard v. Savage65 F.3d 1495, 1498 (9th Cir. 1995). In other words, “the plai
need only demonstrate facts that if truewa support jurisdictioover the defendant.id. The
plaintiff may not rely orfbare allegations” alon&§chwarzenegger v. Fred Martin Motor Co.
374 F.3d 797, 800 (9th Cir. 2004), but the court mEsuthe complaint’s allegations are true
unless “directly contravened” by other evidertdarris Rutsky & Co. Ins. Servs. v. Bell &
Clements Ltd.328 F.3d 1122, 1129 (9th Cir. 2003). Amgtual conflicts are resolved in the
plaintiffs’ favor. Doe v. Unocal Corp.248 F.3d 915, 922 (9th Cir. 2001) (per curiam).

When no federal statute governing personasgliction applies, the district court
applies the law of the state in weh it sits, here CaliforniaSchwarzeneggeB874 F.3d at 800
(citing Fed. R. Civ. P. 4(k)(1)(A)). Calbag is not a resident of Califosuahe court looks to
California’s long-arm statute, wth is “coextensive with federdue process requirements.”
SchwarzeneggeB74 F.3d at 800-0keeCal. Code. Civ. P. 8 410.10. Federal due process
requires some “minimum contacts” between thie@ant and the relevafdrum so that the
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court’s exercise of personakisdiction “does not offend traditional notions of fair play and
substantial justice.'Int’l Shoe Co. v. Washingtp826 U.S. 310, 316 (194%nternal quotation
marks and citation omitted).

The court may exercise either generaspecific personal jurisdiction over a nor
resident defendantdelicopteros Nacionales de Colombia S.A. v. Héfl6 U.S. 408, 414 nn.8—
(1984). A corporation’s principal place of buseeand place of incorporation are the paradig
justifications for an exercise general personal jurisdictiomaimler AG v. Bauman ___ U.S.
__,134 S.Ct. 746, 760 (2014). Theoretically, po@te defendant may be subject to gene

personal jurisdiction outside tfe location of its principal pte of business and state of

m

al

incorporation, but if so its coatts with the forum state must be “so ‘continuous and systematic’

as to render [it] essentially at home in the forum Stali@.’at 761 (quotingsoodyear Dunlop
Tires Operations, S.A.v. Brown _U.S. 131 S. Ct. 2846, 2851 (2011)) (alterations in
Daimler). No such continuous and systematatacts subject Calbag to general personal
jurisdiction in California. lis an Oregon corporation doingdmess principally in Oregon, and
ERI has established no evidenceshow Calbag is anything mottean a purchaser of Californig
scrap metal.

Specific personal jurisdian requires a lesseshowing of Calbag’s California
contacts, but to subject it to theisdiction of this court, ERS$ alleged injuries must have a
logical relation to thoseomtacts. The test for specific persopuaisdiction has three parts: first,
ERI must show that Calbag purposefully diegtits activities at California or purposefully
availed itself of the California forum; second, ERUISt show that its cii@ arises out of or is
related to those activise and third, if ERI makes this shing, the burden shifts to Calbag to
show that exercise of personal jurigsha would be unreasonable or unfaBchwarzenegger
374 F.3d at 802.

A. Purposeful Availment

The first part of the test requires thdedelants’ “purposeful availment” of the
forum. 1d. ERI must show Calbag “(1) committed iatentional act, (2) expressly aimed at th

forum state, (3) causing harm th@albag] knows is likely to beuffered in the forum stateld.
4
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at 803 (quotindole Food Co., Inc. v. Wait803 F.3d 1104, 1111 (9th Cir. 2002)). Calbag n¢
not have any physical contact oepence within the forum statBurger King Corp. v.

Rudzewicz471 U.S. 462, 476 (1985). But ERI cannat@uahtely allege purposeful availment
the mere fact Calbag could foresee its intentiantsd would have an effect in the forum state.

Schwarzenegge674 F.3 at 804-05ee alsdCalder v. Jones465 U.S. 783, 789 (1984).

“Something more” than foresability is required.ld. As every first yealaw student learns, du¢

process requires “the defendant’s conduct amshection with the forum state are such that he
should reasonably anticipateihg haled into court there.World-Wide Volkswagen Corp. v.
Woodson444 U.S. 286, 297 (1980). The inquiry is contexti&®deSchwarzeneggeB74 F.3 at
807.

This case is at its roots a dispute otver parties’ October 2013 agreement to
purchase and sell recycled metaly ink between Calbag and Califoa stems from those root
ERI alleges its representative, Jason Carter, inikihte parties’ relationspiand that Carter alsg
solicited each later pahase when he contacted Mauk to retjaasoffer. Compl. 1 10b, c. EFR
may not establish persorjarisdiction with evidence of its unilateral acts to engage Calbag i
business.Burger King 471 U.S. at 474—76. But if Calbag deliberately created obligations
between itself and ERI, it should reasonably expect ERI to depend on California law to prc

itself: “[W]here the defendant tlleerately has engaged in significadtivities within a State, or

bed
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has created continuing obligations between hingsalfresidents of the forum, he manifestly has

availed himself of the privilege of conductibgsiness there, and besa his activities are
shielded by the benefits and potions of the forum’s laws i$ presumptively not unreasonabl
to require him to submit to the burdens of litigation in that forum as wigll.at 475-76
(citations and internal quotation marks omitted).

ERI alleges, and Calbag dorot dispute, that Calbagceived ERI’s request to
make an offer to purchase scrap metal in November 2012. Calbag was under no obligatic
on ERI's request, but it did. The parties adgpee that between November 2012 and Octobe
2013, ERI made additional requests for offarsj Calbag acted on those requests. By

voluntarily and intentionally offeng to purchase scrap metal francorporation with its principa
5
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place of business in California, Calbag mademtract lawsuit in California anything but
‘random” and “fortuitous.”Burger King 471 U.S. at 480 (citations and internal quotation ma
omitted). By voluntarily contracting with a gmration whose principal place of business is
inside California, knowing the camaict would be performed in part California, Calbag should
“reasonably anticipate being haledtio court” in California. World-Wide Volkswaged44 U.S.
at 297. Calbag purposefully @led itself of this forum.

B. The “But-For” Test

The second part of the test for siiiegbersonal jurisdiction focuses on the
connection between the defendant’s acts and the thase acts caused. It requires the plaint
show the claim would not have arisen buttfer defendant’s contactgth California. Ballard,
65 F.3d at 1500 (“The question . . . is this: bufffloe defendant’s] contés with [the forum],
would [the plaintiff's] claims against the [a@fdant] have arisen?”Other decisions have
articulated the test as requiring a “direct nexustiveen the defendant’s contacts with the fort
and the cause of actiofrireman’s Fund Ins. Co. v. Nat'l Bank of Cogp)3 F.3d 888, 894 (9t
Cir. 1996).

Despite the apparently strict languagehaf but-for test, the Ninth Circuit has ng
applied the test stringently5ee, e.g., MCA Records, Inc. v. Charly Records,108 F.3d 338,
1997 WL 76173, at *5 (9th Cir. Feb. 21, 1997)gublished memorandum) (“Because some g
the advertisement and sales activity was directé&htidornia, [the plaintiffs] claims arise out o
this forum-related activity.”)see alsd’lanned Parenthood v. Am. Coalition of Life Activists
945 F. Supp. 1355, 1368 (D. Or. 1996) (“The ‘but for’ s#stuld not be narvay applied; rather
the requirement is merely designed to confirat there is some nexus between the cause of
action and defendant’s contagth the forum.”) (citingShute v. Carnival Cruise Ling897 F.2d
377, 385 (9th Cir.1990jev’d on other grounds499 U.S. 585 (1991)).

Whether a stricter or more lenient interpretatioBallard’s but-for test is
appropriate, Calbag’s alleged caaits satisfy both versions. ERbuld not have delivered scra
metal to Calbag had Calbag not offered to purchizsemetal. The center of the parties’ dispu

is their business relationshipditheir oral agreements to puasie and sell scrap metal. Had
6
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Calbag not made any offer, hac tparties not agreed at all, dmald Calbag’s contacts with ERI
not been made, ERI would have had no causéetdd complaint, because the parties could n
have disagreed abouttlappropriate price.

C. Reasonableness

Having found Calbag’s contacts were su#fiti and that thegaused the alleged
injuries, the third part of thest requires a broad inquirytinthe overall reasonableness and
fairness of exercisingersonal jurisdictionSee Ballard65 F.3d at 1500-02. The court
considers, among other things, “(1) the exterd défendant’s purposeful interjection; (2) the
burden on the defendant in defending in the for{8nthe extent of conflict with the sovereignt
of the defendant’s state; (4) the forum statefergst in adjudicating éhdispute; (5) the most
efficient judicial resolution of the controverq) the importance of the forum to the plaintiff's
interest in convenientnd effective relief; and (7) the et@nce of an alternative forum.”
Panavision Int'| LP v. Toepperd4l F.3d 1316, 1323 (9th Cir. 1998) (citidgrger King
471 U.S. at 476-77)). The defendant’s burden is to present a “compelling case” of the
unreasonableness of personal jurisdiction oveBaschetto v. Hansing39 F.3d 1011, 1016 (9
Cir. 2008).

The first factor weighs in Qlaag’s favor. Its contactsatimited to its agreement
with ERI. The scrap was delivered to destinatioutside California, Calbag determined to m4
a payment of less than the agreed price outSalgornia, and ERI sent representatives to
Washington to evaluate allegedidencies in the scrap. PesDecl. § 6, ECF No. 8-2. The

second factor weighs in Calbag’s favor as wélis an Oregon corpation with its principal

place of business in Oregon and has no physica¢pcesn California. The third factor does not

favor Calbag. It has not dedoeid how Oregon’s or Washington@vereignty is implicated herg
at all. The fourth factor doe®t favor any party more than thther, as one is a resident of
California and the other of Oregon, neither havingeatgr interest in this case than the other
The fifth factor may favor either party as wellthough Calbag’s personnel and files are in
Washington and Oregon, ERI’s areGalifornia. No party has pated out a related case or

dispute in Washington, Oregon orli@ania that would suggesboacurrent, duplicate litigation.
7
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The sixth factor favors ERI. i a resident of this forumit has selected this forum and
described causes of action particular to Catimtaw, for example under California Business
Professions Code section 17200. The seventbrfaetighs in Calbag favor, although not
compellingly. A federal district court in Washiogtor Oregon would provide it an equivalent
just and equitable venue for itsfdese as will this one. In By the first, second and seventh
factors weigh in Calbag’s favor, none stronglyd dhe other factors do not. This is not the
required “compelling caseBoschettp539 F.3d at 1016. This court may exercise personal
jurisdiction over ERI's @ims against Calbag.
1. VENUE

A district court may dismiss or transfecase “to any distriadr division in which
it could have been brought” if venue is “wrong28 U.S.C. § 1406(a). Section 1391 of Title 2
provides rules of general applicability for venue: “Ailcaction may be brought . . . a judicial

district in which any defendant resides, if@difendants are residentstbé State in which the

district is located.” 2&8.S.C. § 1391(b). ERI has named o6@lglbag as a defendant, so venue

proper in any state in wHicCalbag is a residehtSection 1391 also provides that a defendant

corporation “with the capacity ®ue and be sued in its commmame under applicable law . . .
shall be deemed to reside . . . in any judiciatrdit in which such defedant is subject to the
court’s personal jurisdiction with respectthe civil action in question . . . .Id. § 1391(c).
Finally, in states like California, which has mahan one judicial district, and in which a
defendant corporation “is subjgo personal jurisdiction at the time an action is commenced
that defendant “shall be deemed to reside indastyict in that State within which its contacts
would be sufficient to subject it fpersonal jurisdiction if that distt were a separate Statdd.
§ 1391(d). Because ERI has its principal pladeusiness within this district, the preceding

jurisdictional analysis applies equally well when riestd to this district, and venue is proper.

L ERI has also named several unknown fictitidegendants. Without information abou
these unknown defendants’ natuesidences, contacts, and other information, the court dec
to dismiss or transfer this aoti on the basis dheir residency.Cf. Liberty Media Holdings,
LLC v. Does 1-62No. 11-575, 2012 WL 628309, at *8 (S.D. Cal. Feb. 24, 2012) (denying t
doe defendants’ § 1406(a) motions “without infatran regarding [their] connections, or lack
thereof, to California”).
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Because venue is proper in thistdct, the court declines tcamsfer or dismiss the case under
§ 1406(a).
V. TRANSFER

Section 1404 of Title 28 gives district courts discretion “to adjudicate motions
transfer according to amiividualized, case-by-case coresiation of convenience and
fairness.” Stewart Org., Inc. v. Ricoh Corpl87 U.S. 22, 29 (1988) (quotian Dusen v.
Barrack 376 U.S. 612, 622 (1964)). To describis “individualized, case-by-case
consideration,” the Ninth Circuit has suggestatbn-exclusive list of wlie-ranging public and

private factors.SeeJones v. GNC Franchising, In@11 F.3d 495, 498-99 (9th Cir. 2000). “F

5 for

or

example, the court may consider (1) the locatwere the relevant agreements were negotiated

and executed, (2) the state that is most familitlr the governing law, (3) the plaintiff's choice
of forum, (4) the respective gges’ contacts with the forungb) the contacts relating to the
plaintiff's cause of action in the chosen forum, (6) the differences in the costs of litigation i
two forums, (7) the availabilitpf compulsory process to compel attendance of unwilling non
party witnesses, . . . (8) the easf access to sources of prodB) “the presence of a forum
selection clause,” if any, and) “the relevant public policgf the forum state, if any.ld.

On balance this district is a relativalgnvenient, fair, andeasonable choice of
forum. No choice of forum clause requires asfan The plaintiff opetas its business out of
this district, negotiated the oredntract at issue here from thisstrict, has pleaded claims unde
California law, and chose this forum to file its complaint. Nothing before the court allows it
conclude that litigation in thidistrict would be more expengithan in Washington or Oregon.
Whether in Oregon, Washington or California, discovery will nfiksty require production of
documents and deposition of witnesses in andita#e. Calbag has notroduced evidence or
argued that litigation in this district will negatiyaimplicate one or another state’s public polic
And although this district’'s dockés congested, the median timerfr filing to disposition of
1
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civil cases is similar in comparison to thesiict of Oregon and thWestern District of
Washingtorf.
V. CONCLUSION

Calbag’s motion to dismiss or transfer is DENIED.
IT 1S SO ORDERED.
DATED: April 1, 2015.

UNIT TATES DISTRICT JUDGE

2 On its own motion, the court takes judiatice of publicly amilable Federal Court
Management Statistics published by Administrative Office of the CourtsSeeAdministrative
Office of the CourtsFFederal Court Management StatcstiDecember 2014: District Courts
available athttp://www.uscourts.gov/Statistics/FederalCourtManagementStatistics/district-
courts-december-2014.aspx. Those cases reflechhothis court’s caselabburden, but also it
high productivity rating. In civil cases,rfthe twelve-month period ending December 31, 201
the median time from filing to disposition this District was 7.9 months. The time was 11.1
months in the District of @&gon and 7.4 months in the Wast District of Washington.
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