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1. PURPOSES AND LIMITATION

Disclosure and discovery tagty in this acton are likely to mvolve production of

confidential, proprietary, or private infort@an for which special protection from publi¢

disclosure and from use for any purpose other firasecuting this litiggon may be warranted
Accordingly, the parties hereby stipulate to antitip@ the court to enter the following Stipulate
Protective Order. The parties acknowledge that@rder does not confer blanket protections
all disclosures or responses to discovery andttieprotection it affords from public disclosur
and use extends only to the limitedormation or items that are &ted to confidential treatment
under the applicabléegal principles. The parties furthacknowledge, as set forth in Sectia
12.3, below, that this StipulateBrotective Order does not ergitthem to file confidential

information under seal; Civil Local Rule 141 setgtidhe procedures that must be followed a

the standards that will be applied when a paegks permission from the court to file materigl

under seal.
2. DEFINITIONS
2.1 Challenging Party: a Parbr Non-Party that challeges the designation o
information or items under this Order.
2.2 “CONFIDENTIAL” Information or Items: information (regardless of ho
it is generated, stored or maintained) or targibings that qualify for protection under Feder
Rule of Civil Procedure 26(c).

2.3  Counsel (without qualifier): OutsideoGnsel of Record and House Couns

(as well as their support staff).

2.4  Designating Party: A Party or Non-Pdy that designates information o

items that it, or any other Ry, produces in disclosures @n responses taliscovery as

“CONFIDENTIAL.’

2.5 Disclosure or Discovery Material: latems or information, regardless of

the medium or manner in which it is generatsired, or maintaine{including, among other
things, testimony, transcripts, anaiggble things), that are producedgenerated idisclosures or

responses to discovery in this matter.
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2.6  Expert: a person with specialdzeknowledge or experience in a matt
pertinent to the litigation who has been retailbgda Party or its counséb serve as an exper

witness or as a congaht in this action.

2.7 House Counsel: attorneys who are ewgpks of a party to this action.

House Counsel does not inclu@etside Counsel of Record any other outside counsel.
2.8 Non-Party: any natural person, parsiep, corporation, association, g
other legal entity not named as a Party to this action.

2.9 Outside Counsel of Record: attornaeviso are not employees of a party 1

this action but are retained to represent or adwiparty to this action antave appeared in thig
action on behalf of that party or are affiliated watlhaw firm which has appeared on behalf of th
party.

2.10 Party: any to this action, includindl af its officers, directors, employees
consultants, retained experts, and OutsiderSel of Record (andelr support staffs).

2.11 Producing Party: a Pagrtor Non-Party that produces Disclosure

Discovery Material in this action.

2.12 Professional Vendors: persons or &esi that provide litigation support

services (e.g. photocopying, videotaping, transtptipreparing exhibits or demonstrations, a
organizing, storing, or retrieving data in any form or medium), and their employees
subcontractors.

2.13 Protected Material: any Disclosure@iscovery material tt is designated

as “CONFIDENTIAL.”

2.14 Receiving Party: a Party that recesvBisclosure or Discovery Material

from a Producing Party.

3. SCOPE

The protections conferred byishStipulation and Order corv@aot only Protected Materia
(as defined above), but also @ny information copied or extrexl from Protected/Aaterial; (2)

all copies, excerpts, summaries, compilation of Protected Material; and (3) any testimo

conversations, or presentations Bgrties of their counsel that ghit reveal Protected material.
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However, the protections conferred by thisp8kation and Order do not cover the following

information: (a) any information that is in the public domain at the time of disclosure|to a

Receiving Party or becomes part of the public dorafter its disclosure ta Receiving Party as 4

=

result of publication not involving violation of this Order, inading becoming part of the publi¢
record through trial or otherwise; and (b) anformation known to the Receiving Party prior {0
the disclosure or obtained by the Receiving Paftyr the disclosure dm a source who obtained

the information lawfully and under no obligationadnfidentiality to the Designating Party. An

<

use of Protected Material tatal shall be governed by aate agreement or order.

4. DURATION

Even after final disposition of ihlitigation, the contlentiality obligations imposed by this
Order shall remain in effect untl Designating Party ages otherwise in writing or a court order
otherwise directs. Final dispositi shall be deemed to be the tadé (1) dismissal of all claims
and defenses in this action, with or withouejpdice; and (2) final judgent herein after the
completion and exhaustion of all appeals, reimgati remands, trials, orviews of this action,
including the time limits for filing any motions @pplications for extension of time pursuant fo
applicable law.

5. DESIGNATING PROTECTED MATERIAL

5.1 Type of Material Eligible for Preiction. In general, the parties will

designate “confidential” sensitive informatiosuch as Plaintiffs medical information angd
personally identifiable information relating twon-party former employees including but npt

limited to names, telephone numbers, addresses, and employment information.

52 Exercise of Restraint and Care in Designating Material for Protection. Each

Party or Non-Party that designateformation or items for protection under this Order must take
care to limit any such designation to specific mate¢hat qualify under the appropriate standargs.
The Designating Party must dgsate for protection only thogearts of material, documentg,
items, or oral or written communications that lifya— so that other portions of the material,
documents, items, or communications for whigfotection is not warranted are not swept

unjustifiably within the ambit of this Order.
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Mass, indiscriminate, or routinized designas are prohibited. The parties will wor,
together to provide sufficient reaxv time to avoid the need for s&g indiscriminate, or routinizeg
designations.

If it comes to a Designating party’s attentioattinformation or items that it designated fq
protection do not qualify for prettions, that Designating Panyust promptly notify all other

Parties that it is withdrawg the mistaken designation.

5.3 Manner and Timing of Depositions. Extexs otherwise provided in thig

Order (see, e.g. second paragraph or section H8(ayv), or as otherwisstipulated or ordered,
Disclosure or Discovery Materighat qualifies for protection und#éris Order must be clearly s(
designated before the mateiimbisclosed or produced.
Designation in conformity ih this Order requires:

(@) for information in documentary form (e.g., paper or electro

documents, but excluding transcripts of depositiongtloer pretrial or trial proceedings), that th
Producing Party affix the legendCONFIDENTIAL” to each page that contains protects
material. If only a portion or portions of theaterial on a page qlifees for protection, the
Producing Party also must clearly identify thetpcted portion(s) e.gby making appropriate
markings in the margins).

A Party or Non-Party that makes original dotwents or materials available for inspectiq

need not designate them for gation until after the inspecting Bahas indicated which material

it would like copiedand produced. During the inspection defore the desigtion, all of the
material made available for inspection shalldeemed “CONFIDENTIAL.” After the inspecting
Party has identified the documents it wantgpied and produced, éhProducing Party mus
determine which documents, or portions theregoflify for protection undethis Order. Then,

before producing the specified documents,Rhaducing party must affix the “CONFIDENTIAL”

legend to each page that contairetected material. If only @ortion or portions of the material

on a page qualifies for protection, the ProducingyR#otthe extent practicable, shall identify th
protected portion(s) (e.doy making appropriate markings in the margins).

(b) for testimony given in depositior in other pretrial or trial
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proceedings, that the Designating Party identify @nrédcord, before the close of the depositic

hearing, or other proceeding, all protected testimony.

(©) for information produced in sonferm other than documentary angd

for any other tangible items, that the ProducingyPaifix in a prominent place on the exterior ¢

the container or containers in which theformation or item is stored the legen
“CONFIDENTIAL.” If only a portion or portions othe information or item warrant protectior
the Producing party, tihe extent practicable, shall iddéwy the protected portion(s).

5.4 Inadvertent Failures to Designate. alfProducing Party inadvertently fail

to designate “CONFIDENTIAL” Information or Items, that failure does not, standing alone, W

the Producing Party’s right to seeuprotection under this Orderrfeuch material so long as the

Producing Party promptly makes the designatafter learning of the oversight. Upon timel
correction of a designation, the Receiving Party nmigke reasonable efferto assure that thg
material is treated in accordancehathe provisions of this Order.

5.5 Designation by Party other than Proohgc Party. A Party, other than

Producing Party, may designate “CONFIDENTIALnformation or Items by giving written
notice to all Parties within 30hjrty) days of produton of the material. Upon timely designatiof
the Producing Party and Receivirgrty will work in good faithwith the Designating Party tg
ensure the “CONFIDENTIAL” Information or Itemreceive any necessary legends and are tre;
in accordance with the provisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Party or Non-Party may challenge

designation of confidentiality any time. Unless a prompt challenge to a Designating Pa

confidentiality designation is nessary to avoid foreseeablepstantial unfairness, unnecessary

economic burdens, or a significant disruptiordelay of the litigation, a Party does not waive
right to challenge a confidentiality designationddgcting not to mount a challenge promptly aft

the original desigrigon is disclosed.

6.2 Meet and Confer. The Challenging Party shall initiate the disy

resolution process by providing written notice of edekignation it is challenging and describir
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the basis for each challenge. To avoid ambigagyo whether a challenge has been made,
written notice must recite that the challenge @afdentiality is being made in accordance wi
this specific paragraph ¢fie Protective Order. The parties shall attempt to resolve each chal
in good faith and must begin the process by aoinig directly (in voiceto voice dialogue; other
forms of communication are not sufficient) within dldys of the date of sgce of notice. In

conferring, the Challenging Partyust explain the basis for itselief that the confidentiality
designation was not proper and shive the Designating Pargn opportunity to review the
designated material, to reconsidee circumstances, and, if no dige in designatiors offered, to

explain the basis for the chosdesignation. A Challenging Pantyay proceed to the next stag
of the challenge process only if it has fully eggad in this meet andoofer process first or
establishes that the Designating Party is unwillingadicipate in the meet and confer process
a timely manner. When the Challenging Party m®ers the meet and canfprocess exhausteg
the Challenging Party must notify the Desiting Party in writing. A Challenging Party who
behaves unreasonably in the maetl confer process or who fails to fully comply with its mq
and confer obligations may be subject to sanction.

6.3  Judicial Intervention. Ithe Parties cannot resolaechallenge without court

intervention, the Designating Party shall file and serve a motion to retain confidentiality
Civil Local Rule 251 (and in contipnce with Civil Local Rule 141if applicable)within 21 days
of the initial notice of challenge or within 14 dayfsthe parties agreeingatthe meet and confe

process will not resolve their digie, whichever is later. Easlich motion must be accompanisg

the
th

lenge

e

n

et

inde

-

d

by a competent declaration affirming that thesigaating Party has complied with the meet and

confer requirements imposed in the precedinggraph. Failure by the Designating Party to make

such a motion, including the required declaration, iwil days (or 14 day# applicable) shall

automatically waive the confidenlity designation for each cHahged designation. Concurrently

with the motion, each Party shalkt forth their differences anthe bases therefor in a Joirn
Statement regarding the Discovery Disagreement.
In addition, the Challenging Party majlef a motion challenging a confidentiality

designation if there is good csaifor doing so, including a chetge to the designation of
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deposition transcript or any pantis thereof. Any motion brought guant to thigprovision must
be accompanied by a competent declaration affirming that the Challenging Party has
complied with the meet and confer requirements imposed in Section 6.2.

The burden of persuasion in any such challenge proceeding shall be on the Desig
party. Frivolous challengesna those made for an impropeurpose (e.g., to harass or impo
unnecessary expenses and burdensother parties) may expmoshe Challenging Party tg

sanctions. Unless the Designating Party has edathe confidentiality designation by failing t

file a motion to retairconfidentiality as described above, alrtes shall continue to afford the

material in question the level of protectionwich it is entitled undethe Producing Party’s
designation until the court rules on the challenge.
7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 Basic Principles. A Receiving Party ynase Protected Material that i

disclosed or produced by another Party or byom-Rarty in connection with the case only f
prosecuting, defending, or attempting to settle tiigation. Such Protected Material may A
disclosed only to the categories of persons andruhdeconditions described in this Order. Wh
the litigation has been terminated, a ReceivingyPawist comply with the provisions of sectio

13 below (FINAL DISPOSITION).

Protected Material must be stored and mameth by a Receiving Party at a location and|i

a secure manner that ensures that access isditoite persons authped under this Order.

7.2 Disclosure of “CONFIDENTIAL” Infornation or Items. Unless otherwis

ordered by the court or permitted in writing the Designating Party, a Receiving Party m
disclose any information or item designated “CONFIDENTIAL” only to:

(@) the Receiving Party’s Outside Counsel of Record in this action
well as employees of said OutsidCounsel of Record to whomis reasonably necessary
disclose the information for this litigatioand who have signed the “Acknowledgment a
Agreement to Be Bound” théd attached hereto &xhibit A;

(b) the officers, directors, and empk®s (including House Counsel) ¢

the Receiving Party to whom disclosure is reasonably necessary for this litigation and wh

-8-
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signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);

(©) Experts (as defined in this Order) the Receiving Party to whom
disclosure is reasonlgbnecessary for thitigation and who have signed the “Acknowledgme
and Agreement to Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and their staff, peskional jury or trial consultants
mock jurors and Professional Vendors to whom disclosure is reasonably necessary f

litigation and who have signede “Acknowledgment and Agreement to Be Bound” (Exhibit A)

)] during their depositions, withessestie action to whom disclosure

is reasonably necessary and who have sigretittknowledgment and Agreement to Be Boun

or th

D

jn

(Exhibit A), unless otherwise agreed by the Designating Party or ordered by the court. Pages

transcribed deposition testimony othéits to depositions that reakeProtected material must b
separately bound by the court reporter and maybeotlisclosed to anyone except as permit
under this Stipulated Protective Order.

(9) the author or recipient of a document containing the information
custodian or other person who otherwise possessed or knew the information.

8. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN
OTHER LITIGATION
If a Party is served with a subpoena or a totder issued in other litigation that compe
disclosure of any information or items desiguaite this action as “CONBENTIAL,” that Party
must:

(@) promptly notify in writing the Designating Party. Such notificatig
shall include a copy of theubpoena or court order;

(b) promptly notify in writing the pdy who caused the subpoena
order to issue in the other litigan that some or all of the raaial covered by the subpoena
subject to this Protective Order.Such notification shall inabe a copy of this Stipulatec
Protective Order; and

111
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(©) cooperate with respect to all reaable proceduresought to be

pursued by the Designating Party whoset&ted Materiainay be affected.
If the Designating Party timely seeks a protectixder, the Party served with the subpoena
or court order shall not produce any informatawsignated in this action as “CONFIDENTIAL}

before a determination by the court from whibk subpoena or order i€xly unless the Party hal

[92)

obtained the designating Pagypermission. The Designating rBashall bear the burden angd
expenses of seeking protection in that courtt®fconfidential material — and nothing in these
provisions should be construed as authorizingraouraging a Receiving Party in this action [to
disobey a lawful directe from another court.
9. A NON-PARTY’S PROTECTED MATERIAL SOUGHT TO BE
PRODUCED IN THIS LITIGATION

o

(@) The terms of this Order are apmable to information produced by
Non-Party in this action and signated as “CONFIDENTIAL.” Such information produced by
Non-Parties in connection withighlitigation is protected by the remedies and relief provided| by
this Order. Nothing in these provisions shobke construed as prohibiting a Non-Party from
seeking additional protections.

(b) In the event that a Party is reqdt by a valid discovery request, to
produce a Non-Party’s confidential informationiia possession, and therBais subject to an
agreement with the Non-Party niat produce the non-Party’s caaéntial informaion, then the
Party shall:

1. promptly notify in writing tle Requesting Party and the Non-

Party that some or all of the information requested is subject to a confidentiality agreement|with

Non-Party;

2. promptly provide the Non-Party with a copy of tHe

Stipulated Protective Order inishlitigation, the relevant discovery request(s), and a reasongbly

specific description of theformation requested; and
3. make the information requested available for inspection| by

the Non-Party.
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(c) If the Non-Party fails to object or seek a protective from this cd

within 14 days of receiving the notice and @opanying information, the Receiving Party may

produce the Non-Party’s confidential informatiospensive to the discovery request. If the Ng
Party timely seeks a protective order, the Receiving Party shall not produce any informatio

possession or control that is subject to the confidentiality agreement with the Non-Party b

determination by the coutt. Absent a court order to the crary, the Non-Party shall bear the

burden and expense of seeking protecticthis court of itsProtected Material.

10. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, by inadveceror otherwise, it has disclosed Protect
material to any person or in any circumstamoé authorized under thiStipulated Protective
Order, the Receiving Party mustmediately (a) notify in writinghe Designating Party of the
unauthorized disclosures, (b) use its best effortstteeve all unauthorized copies of the Protec
Material, (c) inform the person or persons to whamauthorized disclosures were made of all
terms of this Order, and (d) request such@eis persons to execute the “Acknowledgement 4
Agreement to Be Bound” that édtached hereto as Exhibit A.

11. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE

PROTECTED MATERIAL

When a Producing Party gives notice to Raog Parties that certain inadvertently

produced material is subject to a claim of peige or other protectiorthe obligations of the
Receiving Parties are those settlioin Federal Rule of CivilProcedure 26(b)(5)(B). This

provision is not intended tmodify whatever procedure may éstablished in an e-discovery ords

that provides for production withoptior privilege review. Pursuatd Federal Rule of Evidence

502(d) and (e), insofar as the parties reachagreement on the effedf disclosure of a

communication or information covered by the atéyrclient privilege or work product protection

! The purpose of this provision is to alte interested parties to the existence of
confidentiality rights of a NomRarty and to afford the Non-Party an opportunity to protect its
confidentiality

-11-
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the parties may incorporate their agreement & dtipulated protective order submitted to t
court.
12. MISCELLANEOUS
12.1 Right to Further Relief. Nothing in this Order abridges the right of :

person to seek its modificah by the court in the future.

12.2 Right to Assert Other Objections. Bstipulating to the entry of this

Protective Order no Party waivesyaright it otherwise would have object to disclosing or

ANy

producing any information or item on any ground not addressed in this Stipulated Protectiv

Order. Similarly, no Party waivesy right to objecon any ground to the esn evidence of any

of the material covered kthis Protective Order.

12.3 Filing Protected Material Without written permission from the Designating

Party or a court order secured at@propriate notice to all interest persons, a Party may not file

in the public record in this action any Protected material. A Party that seeks to file under s¢
Protected Material must comply with Civil tal Rules 141 and 141.1. Protected Material m
only be filed under seal pursuant to a court oelghorizing the sealing of the specific Protect
Material at issue. If a Receng Party’s request to file Protedt®laterial under seal pursuant t
Civil Local Rule 141 is denied by the court, thae Receiving Party may file the information i
the public record unless othase instructed by the court.

13.  FINAL DISPOSITION

Within 60 days after the final disposition tifis action, as defirkin paragraph 4, each

Receiving Party must return alld®ected Material to the Prodag Party, destroy such material,

or put such material in a sealed dope marked “CONFIDENTIAL PURSUANT TO
PROTECTIVE ORDER.” As used in this subdion, “all Protected Mrial” includes all
copies, abstracts, compilations, summaries, aydogher format reprodueg or capturing any of

the Protected Material. Whether the Protectedekfia is returned, sded or destroyed, the

pal al

ay
d

192

I

Receiving Party must submit a written certificatito the Producing Party (and, if not the same

person or entity, to the Designating Party) by @ day deadline that (1) identifies (by catego

where appropriate) all the Protected Material Wi returned, sealed or destroyed and (2) affir
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that the Receiving Party has not retained arsealed copies, abstracts, compilations, summaries

or any other format reproducing capturing any of the Protectdthterial. Notwithstanding this

provision, Counsel are entitled to retain an unskatehival copy of all pleadings, motion papef

trial, deposition, and hearingatiscripts, legal memoranda, capendence, deposition and trial

exhibits, expert reports, attorneyork product, and consultanhé expert work product, even i

such materials contain Protected Material. Anghsarchival copies thatontain or constitute

Protected Material remain subject to this PritvecOrder as set fortim Section 4 (DURATION).
ITIS SO STIPULATED, THROUGH COUNSEL OF RECORD:

DATED: April 8, 2015 PAYNE & FEARSLLP

By: /sl Leila Narvid
LEILA NARVID

Attorneys for Defendant
KOHL'S DEPARTMENT STORES, INC.

DATED: April 8, 2015 LAW OFFICE OF ANTHONY J. SPERBER

By: /sl Anthony Sperber
ANTHONY J. SPERBER

Attorneys for Plaintiff
JUSTIN SHEPHERD

DATED: April 8, 2015 LAW OFFCE OF KURT W. DREGER

By: /sl Kurt Dreger
KURT W. DREGER
Attorneys for Plaintiff
JUSTIN SHEPHERD
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ATTESTATION OF E-FILED SIGNATURE

I, Leila Narvid, am the ECF User whose IDdgmassword are being used to file this Jo
Stipulation and [Proposed] Protee Order. | hereby attest that Kurt W. Dreger, Esq. &
Anthony J. Sperber, Esq. have read and approveddmt Stipulation @d [Proposed] Protective

Order and consent to its filing in this action.

DATED: April 8, 2015 PAYNE & FEARSLLP
By: /sl Leila Narvid
LEILA NARVID

Attorneys for Defendant
KOHL'S DEPARTMENT STORES, INC.

PURSUANT TO STIPULATION, IT IS SO ORDERED.

DATED: April 8, 2015

/s/ John A. Mendez
Hon. John A. Mendez
United States District Court Judge
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

) [print  or type full name],

[print or type full address]adednder penalty of perjury that

have read in its entirety and understand thpukited Protective Order that was issued by

United States District Court for the Eastern Bestof California on [@te] in the case afustin

Shepherd v. Kohl's Department Stores, I€ase No. 1:14-cv-01901-JAM-BAM. | agree to

comply with and to be bound by all the termgto$ Stipulated ProtectevOrder and | understant
and acknowledge that failure to so comply doekpose me to sanctions and punishment in
nature of contempt. | solemnly promise thatill not disclose in any manner any information
item that is subject to this Ptilated Protective Order to anyrpen or entity except in stricf
compliance with the provisions of this Order.

| further agree to submit to the jurisdiction thfe United States District Court for th
Eastern District of California fothe purpose of enforcing the tesrof this Stipulated Protective
Order, even if such enforcement proceediogsur after terminan of this action.

| hereby appoint [print or type full name]

California agent for serge of process in conneati with this action ormay proceedings related tc

enforcement of this Stipulated Protective Order.

Date:

City and State sworn and signed:

Printedname:

Signature:
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