Perez et al v. Sun Pacific Farming Cooperative, Inc.
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UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

JAIME PEREZ and NANCY SILVA,
individually and on behalf of others
similarly situated,

Plaintiffs,
V.
SUN PACIFIC FARMING
COOPERATIVE, INC., and DOES 1
through 10,

Defendants.

No. 1:15-CV-00259-KIM-SKO

Doc. 25

Jaime Perez and Nancy Silva are seasonal field workers previously employgd by

Sun Pacific Farming Cooperative, Inc. Thelegé Sun Pacific does not pay them all wages i

owes and seek to certify a clagssimilarly situated workers. Sun Pacific has moved to dism|ss

for failure to state a claim upon which relief dagranted. The court held a hearing on April
24, 2015, at which Gregory Karasigeared for plaintiffs and TraBiernard-Marks appeared for
Sun Pacific. After considerintpe parties’ initial briefing, arguents at the hearing, and their

supplemental authority submitted after hearthg,court took the matter under submission and

now DENIES the motion.
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l. BACKGROUND

For purposes of this motion, the court assumes the complaint’s allegations afe true

See Cousins v. Lockyé&68 F.3d 1063, 1067 (9th Cir. 2009).n& 2008, the plaintiffs have
worked for Sun Pacific during the harvesason, October through March. Compl. 1 4, ECF
No. 1. Sun Pacific paid the plaif$ a piece rate; that is, rathigran an hourly wage or salary,
they were paid by the amount of produce they harvested. 1. Not all of the plaintiffs’
working time was spent harvesting produce. Sun Rae@fjuired they report to work at a spec
time, but after reporting, they were often made to wait an hour or more before stirtifify.1,

4. Sometimes after waiting there was no work atldllf 1. About once a week, the plaintiffs

also spent time traveling to a new fielldl. 4. And each day plaintiffs took two fifteen-minute

rest breaksld. During these intervals—waiting to dtarork, traveling between fields, and
taking rest breaks—plaintiffs could not perforneqe-rate work to increaseeir daily wagesld.
111, 4.

The plaintiffs filed a complaint this court on February 19, 201H. at 13. They
assert five claims for relief, each founded oa ¢kntral claim of unpaid, non-piece-rate work:
(1) failure to pay minimum wages under California Labor Code 88 1194, 1194.2, and 1197
id. 11 11-16; (2) unfair competition under Califiar Business and Professions Code § 17200
id. 1 17-21; (3) failure to provide accurate watgements under California Labor Code § 2’
id. 19 22-29; (4) failure to pay wages upon feation under California Labor Code 88§ 201, 2
and 203jd. 11 30-39; and (5) failure to complytiwthe federal Migrant and Seasonal
Agricultural Workers Protection AGAWPA), 29 U.S.C. 88 1832 and 1854, 1 40-49. They
sue on behalf of a putative class of “ahet similarly situated Field Workersld. | 8.

On March 16, 2015, Sun Pacific moved terdiss on the basis of Federal Rule
Civil Procedure 12(b)(6). MotECF No. 9. First, it argues theroplaint is a mere collection of
legal conclusions and must be dismisskt.at 5-8. Second, it argu€silifornia law does not
guarantee piece-rate workers a separate hourly wage for mandated rest breaks; rather, as
an employee’s wage is greater than the mininage when averaged over the entire working

day, including rest breaks, an employer is not liableat 8—14. The plaintiffs opposed the
2

fic

long




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

motion, Opp’n, ECF No. 17, and Sun Pacific regliReply, ECF No. 19. At hearing, the cour
allowed the parties to submit additional casetioits in support of their positions on the secor
argument described abov8eel etter Briefs, ECF Nos. 23, 24.
. LEGAL STANDARD

A party may move to dismiss for “failute state a claim upon which relief can

granted.” Fed. R. Civ. P. 12(b)(6). The matimay be granted only if the complaint lacks a

“cognizable legal theory” af its factual allegations do not support a cognizable legal theory}

Hartmann v. Cal. Dep't of Corr. & Rehagl07 F.3d 1114, 1122 (9th Cir. 2013). The court
assumes these factual allegations are tndedaaws reasonable inferences from thémshcroft v.
Igbal, 556 U.S. 662, 678 (2009).

A complaint need contain only a “shortchplain statement of the claim showing
that the pleader is entitled to relief,” Fed. Rv.(R. 8(a)(2), not “detailed factual allegations,”
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007). But this rule demands more than
unadorned accusations; “sufficient factual matteust make the claim at least plausiblgbal,
556 U.S. at 678In the same vein, conclusory or farlaic recitations of a claim’s elements do
not alone sufficeld. Evaluation under Rule 12(b)(6)ascontext-specific task drawing on
“judicial experience and common senséd’ at 679. And aside from the complaint, district
courts have discretion to examine doents incorporated by referenBgvis v. HSBC Bank
Nevada, N.A.691 F.3d 1152, 1160 (9th Cir. 2012); affirmative defenses based on the com
allegationsSams v. Yahoo! Inc713 F.3d 1175, 1179 (9th Cir. 2013); and proper subjects of
judicial notice, W. Radio Servs. Co. v. Qwest Cog¥8 F.3d 970, 976 (9th Cir. 2012).

1. PLEADING ADEQUACY

California law grants “any employee reaeyy less than the legal minimum wag
the right “to recover in a civaction the unpaid balance of thdl mmount of this minimum wagg
...." Cal. Lab. Code § 1194(a). The minimwage is the amount defined by the Industrial
i
i
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Welfare Commission (IWC)d. § 1197, $8.00 per hour beginning January 1, 2008, and $9.d
hour beginning July 1, 2014, Def.’s RequésNotice, Ex. B, at 1, ECF No. 10-2.

Here, Sun Pacific does not dispute its codttiign to pay at least a minimum wage
but argues the complaint must be dismissed lecalacks “factual spéics” describing Sun
Pacific's method of payment, its operations, whether payments were designed to compen;
employees for non-piece work, and “exactly haig’payment system denied the plaintiffs
minimum wages. Mot. at 7-8 (emphasis omittet)e complaint is generalized, but not fatally
so. As noted above, federal law requiréstert and plain statement” describing why the
claimant is entitled to relief, Fed. R. Civ.8a)(2), not “detailed factual allegation¥\vombly
550 U.S. at 555. Rule 12(b)(6) allows a defendamest the complatis legal sufficiency,
Navarro v. Block250 F.3d 729, 732 (9th Cir. 2001), not whether the plaintiffs will sae,
Igbal, 556 U.S. at 678. The complaint’'s theory must be only “plausilie.’It need not
anticipate affirmative defenseSeeCathcart v. Sara Lee CorpN0.09-5748, 2010 WL 148645
at *1 (N.D. Cal. Apr. 13, 2010) (citingomez v. Toledal46 U.S. 635, 640 (1980)).

Plaintiffs have described the nature adithwork and the activities for which they
did and did not receive compensation &dwhich they seek unpaid wageSeeCompl. 1 1, 4.
Their theory of relief is understdable and plausible. They akthey were required to wait
without pay, travel between fields without paynd take rest breaks without pay; these are no
bare legal conclusionsSeealsoReinhardt v. Gemini Motor Trans@69 F. Supp. 2d 1158, 116
(E.D. Cal. 2012) (“Because the @plaint identifies five speaif work activities for which
Plaintiffs received no compensatiander any of [the defendant’s] pay rubrics, dismissal of tf
cause of action is inappropriate.Qntiveros v. ZamoraNo. 08-567, 2009 WL 425962, at *2
(E.D. Cal. Feb. 20, 2009) (“Plaintiff alleges tlfhie defendant’s] payment system violates
California labor laws because it does not compereagdoyees for work they perform that is

‘piece’ work, such as attending meetings anding sessions, setting upethwork stations, ang

! The court grants Sun Pacific’s unopposegliest for judicial notice of this document
because it is a public reconthose accuracy is not subject to reasonable disj@def-ed. R.
Evid. 201.
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having a state-mandated work break. . . . It appteat plaintiff has alleged a valid theory of
recovery on this issue such thadlgment on the pleadings is raggpropriate.”). The complaint

states a plausible claim for unpaid minimum wages.

Sun Pacific does not attack each of plaintiffs’ additional wage claims separately,

opting instead to challenge the complaint’'s minimum-wage allegations as an essential lyn
SeeMot. 7 (“Plaintiffs’ unpaid wage assertions..underlie each of thefive claims for relief
...."). Because the court denies the motiothanfirst claim, it does not address the adequa
of each additional wage claim.

V. COMPENSATION FOR REST BREAKS

Sun Pacific also seeks dismissal of theptaint’s rest-break claims. It argues

“an employer lawfully may pay piece rate emmey for rest period time through their total pie

rate earnings, as long as thetatalaily earnings avage out to at leastéminimum wage for all

time that must be paid (i.e., ‘hours worked’ aasdt periods).” Mot. 13A California Court of
Appeal recently rejected an identical argumesegeBluford v. Safeway Stores, In216 Cal.
App. 4th 864, 870-72 (2013). No California Supredoairt case is squarely on point, and no
other state appellate court hasl@$sed the independent compeiiggalof a piece-rate worker’s
rest breaks in particular.

Because this court has supplemental jurisdiction over plaintiffs’ rest-break cl
it applies the law of California to thataim as if sitting in diversityBass v. First Pac. Networks
Inc., 219 F.3d 1052, 1055 n.2 (9th Cir. 2000). When a federal court applies California law
guestion for which no California Supreme Cowetidion provides a relevant precedent, the
federal court must follow any germane decisiothef California appellate courts unless it find
“convincing evidence” the California Suprer@ourt “likely would not follow it.” Ryman v.
Sears, Roebuck & C®05 F.3d 993, 994 (9th Cir. 2007). Absent such “convincing evidenc
this court is therefore bound to apply Bleford decision and to denyus Pacific’'s motion.

Sun Pacific argues it has found convimgevidence that would likely cause the
California Supreme Court to disapproveBi@iford. Its position rests on interpretation of the

Wage Orders issued by the IWC. The Califarbegislature established the IWC in the early
5
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Twentieth Century and endowed it wahthority to issue wage orderBrinker Rest. Corp. v.
Superior Court53 Cal. 4th 1004, 1026 (2012). Althoutpe IWC was defunded in 2004, its
wage orders remain in effedGonzalez v. Downtown LA Motors, P15 Cal. App. 4th 36, 43
(2013). These orders descritertain minimum standards of playment, including for wages,
hours, and working condition®Brinker, 53 Cal. 4th at 1026. The California Supreme Court
interprets the IWC’s wage ordeas statutes and accords threammensurate deferencll. at
1027. The ordinary rules of statuganterpretatiortherefore applyId.

In California, when construing a statutesaurt “must ‘ascertain the intent of the
Legislature so as to effectudte purpose of the law."People v. TindaJl24 Cal. 4th 767, 772,
(2000) (quotingPeople v. Valladolil3 Cal. 4th 590, 597 (1996)). The court first looks to the
words of the statute, “giving thetheir usual and ordinary meaning.ennane v. Franchise Ta
Bd, 9 Cal. 4th 263, 268 (1994) (quotiBgFonte v. Up-Right, Inc2 Cal. 4th 593, 601 (1992)).
“If there is no ambiguity in the language of thatate, ‘then the Legislatarns presumed to have
meant what it said, and the plain meaning of the language govddigduotingKizer v. Hanna
48 Cal. 3d 1, 8 (1989)). California courts follove ttknows-how-to-say” rulavith respect to reg
breaks in particular: “If the IWC had wantedrtédieve an employee of all duty during a rest
period, including the duty to remadm call, it knew how to do so.See Augustus v. ABM Sec.
Servs., InG.233 Cal. App. 4th 1065, 1077-78 (2014\iew granted347 P.3d 89 (Cal. Mar. 5,
2015).

If necessary, the court “next consider[s] the context in which . . . words appe
attempting to harmonize the words of the statithin the overalstatutory scheme.¥alladoli,
13 Cal. 4th at 599. A court may also considertust’s legislative histgr “Both the legislative
history of the statute and the widgstorical circumstances of its enactment may be consider
ascertaining the legislative intentDyna-Med, Inc. v. Fair Employment & Hous. Comm’n.

43 Cal. 3d 1379, 1387 (198%kge also Valladofil3 Cal. 4th at 602;ennane 9 Cal. 4th at 268
(investigating a statute’s “enactmdmstory”). “If the language [of an IWC wage order] can b
interpreted to have more than one reasonableimggaan court may consider a variety of extrins

aids, including the ostensible objects to be addethe evils to be remedied, the legislative
6
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history, public policy, contemporaneous administ&atonstruction, and thetatutory scheme of
which the statute is a partGonzalez215 Cal. App. 4th at 44 (eition and internal quotation
marks omitted).

Here, the parties appear to agree Wage Order 14-2001, Cal Code Regs., tit.
§ 11140, applies to this casBeeCompl. T 9(b); Mot. 9 & n.3. That wage order requires the

payment of a wage “not less than the appleabinimum wage for all hours worked in the

payroll period, whether the remuneration is noees by time, piece, commission, or otherwise.

Id. 8§ 11140(4)(B). It also provides, “Every emapér shall authorize angermit all employees to
take rest periods . . .. Authorized rest period time shall be counted as hours worked for w
there shall be no deduction from wage€al Code Regs., tit. 8, § 11140(12). Blnford, the
California Court of Appeal consted the identically worded praion of another wage order.
See216 Cal. App. 4th at 872 (aiy Cal. Code Regs., tit. 8,18090(12)). It concluded that
“[u]lnder the California minimum wage law, @loyees must be compensated for each hour
worked at either the legal minimum wagetloe contractual hourly te, and compliance cannot
be determined by averaging hourly compensatidd.’{(citing, among other caseSardenas v.
McLane FoodServices, In@96 F. Supp. 2d 1246, 1252 (C.D. Cal. 2001);Aamdenta v.
Osmose, In¢.135 Cal. App. 4th 314, 323 (2005)). The plaintiff in that case was therefore e

to a minimum hourly wage for time spent on mandatory rest bredks.

Reasoning adopted by other California staterts leads to the same conclusion.

SeeGonzalez215 Cal. App. 4th at 40-41 (“[W]e concluttet [employees] were entitled to
separate hourly compensation for time spentimgafor repair work or performing other non-

repair tasks directed by the emplogering their work shifts . . . ."Armenta 135 Cal. App. 4th

> Wage Order 14-2001 applies“al persons employed ian agricultural occupation
whether paid on a time, piecagacommission, or other basis,” Cal Code Regs., tit. 8,
§ 11140(1), and specifically to “ftg harvesting of any agricultdm@r horticultural commodity,
including but not limited topicking, cutting, threshing, mowg, knocking off, field chopping,
bunching, baling, balling, field packing, and placindiéid containers or ithe vehicle in which
the commodity will be hauled, and transportation on the farm amptace of first processing or
distribution,”id. § 11140(2)(D)(4).

81
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at 324 (holding employees were entitled téeast a minimum hourly wage for uncompensate
time spent traveling, loading equipment aogplies, doing papemk, and maintaining
company vehicles). The same is tru€afifornia federal district court decisionSee Cardenas
796 F. Supp. 2d at 1252 (“It is undigpd that [the defendant’s] p&ormula used a calculation
consisting of miles, stops, and products—artrait separately compensate for pre- and post
shift duties. Even if [the dendant] communicated to its empém®s that this piece-rate formula
was intended to compensate for pre-and post-shift duties, the fact that it did not separately
compensate for those duti@slates California law.”)Carrillo v. Schneider Logistics, Inc.
823 F. Supp. 2d 1040, 1044 (C.D. Cal. 20fCrlifornia law does not perménytime to be
uncompensated. . . . Where employees are pedgignpaid by the piece, the employer must
separately compensate employees for all hspesit performing non-piece rate work.” (empha
in original)); Ontiveros v. ZamoraNo. 08-567, 2009 WL 425962, at *3 (E.D. Cal. 2009)
(“Plaintiff alleges that there are activities that aecessary and incidental to performing the w
for which an employee can receive piece rate compensation, such as preparing one’s wor
or attending training. Because these tasksasential to the gge rate work and are
uncompensated, the compensation scheme vamgddar to violate the minimum wage laws
....."). TheCardenasandOntiveroscourts specifically conclude@st breaks are independent
compensableSeeCardenas 796 F. Supp. 2d at 1249-50, 1268itiveros 2009 WL 425962,
at *2.

In each of these cases the court reached its decision without referring to the
Orders’ adoption history, an omiesi Sun Pacific argues was err@eeMot. at 14. Sun
Pacific’'s argument rests orcaation to the minutes of an IWC meeting on March 7, 198&e
Def.’s Request J. Notice, Ex. C, at 7-8, ECF No. $0Those minutes report, in relevant part,

follows:

% The court grants Sun Pacific’s unopposed regfee judicial notice of this document.
SeeAnderson v. Holder673 F.3d 1089, 1094 n.1 (9th Cir. 2012)ggislative history is properly
a subject of judicial notice. . We may [also] take judicialotice of records and reports of
administrative bodies.” (citations aimternal quotation marks omitted)).
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The Commission considered the bggtion of the rest period

provision to piece workers, pamilarly with reference to the

provision that: “No wage deductioshall be made for such rest

period.” The Commission believethat rest periods properly

spaced are conducive to incsed production and greater

efficiency, and therefore the peeevorkers’ opportunity for earning

is increased when a rest periel taken. However, the piece

workers’ earnings for the entirgay, including rest period time,

must be not less than the requirathimum wage. It is the intent

of the Commission that the rest period section will not be construed

to mean that any additional time rate payment is due any worker

whose wages are computed on iadividual production basis,

unless it can be shown that a particular rest period is of such a

nature that the employer is depriving the employee of the

opportunity to make his usual daily earnings.
Id. At least as quoted in these minutes, ilage Order provision in question—*No wage
deduction shall be made for such rest periodH#eds slightly from the current provision, whick
includes the precatory phrase,uthorized rest period time dhbe counted as hours worked,”
before prohibiting any “dedtion from wages,” Cal Code Bs., tit. 8, 8 11140(12). This
difference is negligible given Sun Pacific’oposed averaging method, it accounts in its
denominator for all hours worked, including rbstaks. It also appears the IWC never
disclaimed this interpretatiorSeeDef.’s Request J. Notice Exs. G-N, ECF Nos. 10-4, 10-5.

Legislative history is jusbne piece of the statujomterpretation puzzleSee
Dyna-Med 43 Cal. 3d at 1387 (holding the legislativetbry “may be considered,” not must);
Mardardo F. v. Superior Courtl64 Cal. App. 4th 481, 485 (listing “statutory context and
legislative history” as among thearious interpretive aids” aourt may use to find legislative
intent). Here, nearly sixty-year-old legislative history cannot overcome the considerable
decisional authority describet@ve, all of which notes Califoia’s “strong public policy in
favor of full payment of wges for all hours worked.Armenta v. Osmose, Inc.
135 Cal. App. 4th 314ee also, e.gBrinker, 53 Cal. 4th at 1027 (“[T]he meal and rest period
requirements . . . have long been viewed asqfalte remedial workegprotection framework.

Accordingly, the relevant wage order provisiomgst be interpreted in the manner that best

* The court grants Sun Pacific’s unopposed request for judicial notice of these docu
See supranote 3.

ments
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effectuates that protective intent.” (citations and internal quotation marks omiGedpalez
215 Cal. App. 4th at 44 (“Stateage and hour laws reflectelstrong public policy favoring
protection of workers’ general welfare and soc®interest in a stable job market.” (citation a
internal quotation marks omitted)).

Sun Pacific’s position also runs contraoyan independetine of reasoning
reflected inGonzaleandArmenta SeeGonzalez215 Cal. App. 4th at 50-5Armenta
135 Cal. App. 4th at 320. In each of those sleais, the court discussed Labor Code section
which bars an employer from “secretly pay[irglower wage while purporting to pay the wagjs
designated by [any] statute or caut.” Cal. Lab. Code § 223. TkBonzalezourt illustrated
how adopting an averaging thgdike that advocated by Siacific would undercut section

223’s effect:

[A] technician who works four pieeeate hours in a day at a rate of
$20 per hour and who leaves the jik svhen that work is finished

has earned $80 for four hours of work. A second technician who
works the same piece-rate hours atsame rate but who remains at
the job site for an additional folmours waiting for customers also
earns $80 for the day; however, averaging his piece-rate wages over
the eight-hour work day results an average pay rate of $10 per
hour, a 50 percent discount frams promised $20 per hour piece-
rate. The second technicianrflats to the employer the pay
promised “by statute” under Labsection 223 because if his piece-
rate pay is allocated only to piece-rataurs, he is not paid at all for

his nonproductive hours. . . . Therédgoing analysis is not limited

to collective bargaining agreemends, [the defendant] suggests. It
applies whenever an employer and employee have agreed that
certain work will be compensated at a rate that exceeds the
minimum wage and other work time will be compensated at a lower
rate.

215 Cal. App. 4th at 50-51. The same reasorppijes to rest breaks, which the Labor Code
requires, and which the wageders define to be “hours wadl.” Cal Code Regs., tit. 8,
§ 11140(12).

Finally, Bluford controls the court’s decisidrere despite the wage order’s
clarification that “‘authorizedest periods need not be recorded.” Mot. 13 n.6 (emphasis
omitted) (quoting Cal Code Regs., tit. 8, 8 1114(X})). The context of this provision reveals
the wage order’s intent to avoid impos@ag@ointless recordkeeqm burden on employers:

mandatory rest periods are hours workedndigas of when they occur and must be
10
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compensated. Requiring an employer to naggtithe and frequency of a break would impose
unnecessary cost. When an employer pays iga@mes by the piece, however, those employ
cannot add to their wage during rbstaks; a break is nédr rest if piece-ra work continues.
To be compensated, then, a separate non-piecesagke must be paid for rest breaks. The
California Division of Labor Standards Enforcerh@LSE) has adopted similar reasoning in

Enforcement Policies and Interpretations Marual:

[1]f, as a result of the directions of the employer, the compensation
received by piece rate or commissioned workers is reduced because
they are precluded, by such ditens of the employer, from
earning either commissions @iece rate compensation during a
period of time, the employee musé paid at least the minimum
wage . . . for the period of tintbe employee’s opportunity to earn
commissions or piece rate.

SeePIs.” Request J. Notice, Ex. 1, at 1, ECF M®. As a matter of common sense, an emplo

will face no costly recordkeepirurden if it must pay its employees for rest breaks whose

minimum length and frequency are dictated by |&#Aaintiffs allege they normally take two daily

fifteen-minute breaks. Compl. { 4. Assuming thigue, Sun Pacific could meet its minimumt

wage obligation by adding a thirty-minute iaarent of the minimum hourly wage to the
plaintiffs’ paychecks for each day worked.

In sum, the Wage Order’s early adoption history weighs agaianfird’s

continued viability, but all othranterpretive aids weigh iBluford’s favor. This court is bound to

applyBluford and to deny Sun Pacific’s motiosee Rymarb05 F.3d at 994.
i
i
i

® According to its first page, the “Enf@ment Policies and Interpretations Manual

an

ees

yer

summarizes the policies and interpretations which DLSE has followed and continues to follow in

discharging its duty to axinister and enforce the labor stawiand regulations of the State of
California.” DLSE Enforcemerfolicies and Interpretations Maal (rev. Mar. 2006), available
at http://www.dir.ca.gov/dlse/DLSEManual/dise_antnual.pdf. The court grants plaintiffs’
request for judicial notice dhis document, a public document published on an official State
website. See Ontiverq2009 WL 425962, at *2 n.3 (taking judatinotice of the same manual
a public document).
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V. CONCLUSION

The motion is DENIED. This order reselw ECF No. 9. Sun Pacific shall answ

the complaint within fourteen days.
IT 1S SO ORDERED.
DATED: June 5, 2015.

UNIT TATES DISTRICT JUDGE
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