M.T. et al v. Fresno et al
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UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

P.Y.M.T., a minor, by and through her
guardian ad litem DEBI ONTIVEROS, an
individual and as Successor in Interest tq
Decedent, Miguel Moreno Torrez ;
MARIA CARRILLO, anindividual and
Successor in Interest to decedent, Migue
Moreno Torrez,

Plaintiff,
V.
CITY OF FRESNO, THE FRESNO
POLICE DEPARTMENT and
DEFENDANT OFFICERS DOES 1-10,

Defendants.

Pending before the Court is DefendarityCof Fresno’s Motion to Compel named

Case No. 1:15-cv-710-JAM-BAM

ORDER GRANTING DEFENDANT’S
MOTION TO COMPEL AND DENYING
DEFENDANT'S REQUEST FOR
ATTORNEYS' FEES AND EXPENSES

(Docs. 29, 31)

Doc. 33

Plaintiffs Maria Carillo, Antoro Moreno, and P.Y.M.T., by and through P.Y.M.T.’s Guardian Ad

Litem Deibi Ontiveros (“Plaintiffs”), to attend ¢fir depositions in th&nited States. (Doc. 29).

The motion also seeks an award of attorneg®sffor Plaintiffs’ failure to appear at their

depositions, previously scheedl for March 10 and 11, 2016. Thetges filed a Joint Statemept

re Discovery Disagreement on May 13, 2016. ((819. The Court deemed the motion suitgble

for decision without oral argument and vacatieel hearing scheduled for May 23, 2016. (Doc.

32). Having considered the joistatement, and the entire fieefendant’'s Motion to Compel |s

GRANTED in PART andENIED in PART.
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BACKGROUND

This action arises out of the officer-inved shooting of decedent Miguel Torrez

officers with the Fresno Police Department anel 21, 2014. The Plaintifia the action are the

decedent’s mother Maria Carrillo, the decedefdtber Antonio Moreno, and decedent’s mi

child P.Y.M.T., by and through Guardian Ad LitemiBieOntiveros. At all times relevant to thi

lawsuit, Plaintiffs have resided in Sinalddexico. On May 26, 2015Plaintiffs filed their

complaint for federal civil rights and state lavaiohs in the Eastern District of California.

by

nor

S

In accordance with Federal Rule of Civil Pedure 30(b)(1), Defendant served Plaintiffs’

notices of depositions omhree separate occasionSee Declaration of Courtney Arbuc
(“Arbucci Decl.,”), at pg. 13, Doc. 29. On Felary 1, 2016, the most radeoccasion, Defenda
served Plaintiffs’ counsel with the deposition notices via U.S. Mail for Plaintiffs’ depositic

take place on March 10, 2016 at Defendantsnsel’'s San Diego office location. On March

2016, Plaintiffs’ counsel informed Defendant’'s caelnihat because the Plaintiffs are Mexi¢

nationals residing in Mexico, theare unable to appear for theiepositions anywhere within tf
United States because they lack the necessarygratiain status to fregltravel to the Unite(
States.

Despite this information, Defendant declirtede-notice the dep®ns and on March 1
and 11, 2016, Plaintiffs failed to appear for thedticed depositions at Defendant’s San Di
office. Due to the failed deposition, on Ap26, 2016, counsel for Plaintiffs and Defend
participated in an informal sicovery conference with Judge Barbara A. McAuliffe regarding
parties’ deposition dispute. Plaintiffs’ counsel ajbés desire for Defendant to depose Plain
in Mexico, if not in person, by video using tlservices provided at ¢hU.S. consulate i
Mazatlan, Mexico. After the conference, counsehtinued to meet and confer but Defeng

refuses Plaintiffs’ proposed alternatives. The instant motion followed.

LEGAL STANDARD
The Federal Rules of Civil Procedure requfrat a “party who wants to depose a pef
by oral questions must give reasonable writteticeato every other party [that] must state

time and place of the deposition and, if known,deponent’s name and address.” Fed. R.

2

O

£g0
ant
) the
[iffs

=)

ant

son
the
Civ.




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

P. 30(b)(1). The Rules also naktat a Court may, for good causesuis an order to protect a palrty

from oppression, undue burden or expenseudiof by “specifying terms, including time a

place, for the disclosure or discoverfzéd. R. Civ. P. 26(c)(1) & (c)(1)(B).

nd

Pursuant to Rule 37(a) of the FederalldRuof Civil Procedure, a party propounding

discovery or taking a deposition may seek anrocdenpelling responses when an opposing p
has failed to respond or hgwovided evasive or incompleteesponses. Fed. R. Civ.

37(a)(3)(B). The Court, on motiomay order sanctions if a party fails, after being served
proper notice, to attendshown deposition. Fed. R. Civ. P. 81@). “[A]n evasive or incomplet
disclosure, answer, or response must be treated as a failure to disclose, answer, or resp
R. Civ. P. 37(a)(4). “If the court where the discgvertaken orders a depando be sworn or t
answer a question and the deporiail$ to obey, the failure may leeated as contempt of cour
Fed. R. Civ. P. 37(b)(1).

ANAYLSIS

1 Motion to Compel Depositions

The parties’ filings raise onguestion: whether the depositiohforeign Plaintiffs shoulc
occur here in the forum districr in Mexico where Plaintiffs are located. Based on the rg
presented, the Court finds that Plaintiffs’ dsjtions should proceed in California for seve
reasons.

First, Plaintiffs filed this action in this district and therefore they are subject to this C
jurisdiction and the Federal Rules of Civil Pedlure. Federal Rule of Civil Procedure
governs depositions, and it provides that “fgrty who wants to depose a person by
qguestions . . . must state the time and platéhe deposition.” Fed. R. Civ. P. 30(b)(
“Generally, this means that the examining panay unilaterally choosa deposition’s location.
Cadent Ltd. v. 3M Unitek Corp232 F.R.D. 625, 628 (C.D. Cal. 2005). Having filed a fed
lawsuit, Defendant is entitled to take Plaintif&positions in order to defend against this s

Therefore, to proceed with thesction, Plaintiffs must cooperate in discovery, including b

deposed. Absent a protective ordelaintiffs have no grounds omhich to object to sitting for

their depositions at Dendant’s request.
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Second, there are general presumptions that a Plaintiff's deposition should proceg
forum district because, unlike a Datiant, the Plaintiff is here lghoice. Generally, plaintiffs af
required to make themselves available for exation in the district in which suit was broug
because the plaintiffs selected the foriee Fausto v. Credigy Servs. Corpbl F.R.D. 427
429 (N.D. Cal. 2008) quoting Turner v. Prudential Ins. Co. of Ani19 F.R.D. 381, 38
(M.D.N.C. 1988);see also South Seas Catamaran, Inc. v. The Motor Vésseway,” 120
F.R.D. 17, 21 (D.N.J. 1998) (“[T]he general rulgueles] plaintiff or its agents to appear for {
taking of depositions in the district in whigdhe suit is brought.”). TiB is because “court
ordinarily presume that a plaintiff may be deposedhe judicial district where the action w
brought, inasmuch as the plaintiff, in seieg the forum, has effectively consented
participation in legal proceedings therd&ulo v. Ricoh Ams. Corp2015 U.S. Dist. LEXIS
153432, at *3 (N.D. Cal. Nov. 12, 2015)upting In re Outsidewall Tire Litig 267 F.R.D. 466
471 (E.D. Va. 2010).

However, to overcome the general presumption that a Plaintiff’'s deposition shg

din tl

e

he
S
as

to

Il take

place in the district in which the plaintiff fileslit, the “plaintiff has the burden of proving that

undue hardship or exceptional or compelling cirstances justify his refal to travel to his

chosen forum.Fenerjian v. Nong Shim Co., Lt#i3CV04115WHODMR2016 WL 1019669, &
*2 (N.D. Cal. Mar. 15, 2016)see also Rulo v. Ricoh Ams. Corp. (Rulg 2015 U.S. Dist
LEXIS 153432, 2015 WL 9688060 at *3, (N.D. CabW 12, 2015) (plaintiff must “persuasive
demonstrate” that traveling to the forum fos deposition “would, for physical and financ
reasons, be practically impossible, or thatwibuld otherwise be uhdamentally unfair”)
Ultimately, the trial court has broad discretiord&iermine the appropriate place for a deposi
Hyde & Drath v. Baker24 F.3d 1162, 1166 (9th Cir. 1994).

Plaintiffs have not demonstrated unduerdship or exceptional or compelli

circumstances to justify their refusal to travel teitlthosen forum. The fatttat Plaintiffs resids

out of the country and lack the knowledge on howtravel to this country for their propetly

noticed depositions does not amount to “extreme hardship” or “compelling circumste

Plaintiffs have not shown any evidence why theomvenience or cost of attendance for Plain
4
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in this case is any greater than it would beny ather case where a piéff resides outside th
forum jurisdiction. There is no incition that Plaintiffs are physidalunable to tavel. Further

Plaintiffs have not provided any reason why Pléimitare unable to obtain visas to attend t

depositions. Consequently, without any evidemmcecompelling justifiation, Plaintiffs are

e

neir

ordered to attend their depositions in the foruat they selected to presute this case agairst

Defendant.

Finally, in order for the Plaintiffs to avoid having their depositions taken in the United

States, they must move for a protective order uR@deral Rule of Civil Procedure 26(c), wh

Plaintiffs have not done. Fedé Rule of Civil Procedure 26 @rovides that on a timely motign

a Court, for good cause, may issue an ordergiotect a party operson from annoyanc

embarrassment, oppression, or undue burderxmense, including one... forbidding inquiry

into certain matters, or limiting ¢hscope of disclosure or discoveoycertain matters . . ..” Fegd.

R. Civ. P. 26(c)(1)(D). To pwail on a motion for protectiverder, the party seeking tf

protection has the burden to demonstrate “particular and specific deatiomgs] of fact, as

distinguished from conclusory statements. . Sée Munoz v. PHH CorpNo. 08-759- DAD-
BAM, 2016 U.S. Dist. LEXIS 17254, 6-7 (E.D. Cal. Feb. 11, 201I®) assessing the motio
“the court should also balance thests and burdens to each sidé.3. v. $160,066.98 from Ba
of Am, 202 F.R.D. 624, 626 (S.D. Cal. 2001).

Rather than filing a motion foa protective order, Plaifiis responded to the motion
compel with a brief and conclusory statement tRédintiffs continue to be unaware of any le

process that would allow for them to enter theited States legally.” (Doc. 31 at 13). T

ch

=7

e

statement is not a “particular and specific denratisn” and is therefore insufficient to cafry

Plaintiffs’ burden of establishg a specific prejudice. Indeed,aRitiffs have not provided th

Court with any evidence suppoirtheir allegations that they are unable to obtain visas

e

and

attend their depositions in the United States.nifés do not include any declarations supporting

their opposition nor have Plaintiffs includecdhyainformation about what steps they have

undertaken to obtain visas to travel to the Uni¢ates for their depositions. Thus, to the ex

that specific evidence supporting Plaintiffs’ failedeatpts at obtaining travel visas exists, i
5
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not before the Court.
Conversely, Defendant has come forwardhwevidence to support its position th

conducting the depositions in Meo would present an e@me burden because the U

nat

.S.

Department of State has issued a travel advigmryJ.S. citizens traveling to Sinaloa, Mexico

due to threats of safety and security pose@igynized criminal groups in the region. Arbucci

Decl., T at 17. Recognizing that one of Mexicamiest powerful criminal organizations is bas
in Sinaloa, the U.S. DepartmerftState has specifically cautiah&).S. citizens about visiting tf
state, and has recommended that citizens défap@a-essential travel to the state due to a |
rate of violent crimes. Arbucci Decl., I at 17, EKh. On balance, Plaintiffs have failed to m
their burden to demonstrate good cause for whydgpositions should htake place here.

Accordingly, the depositions should go famd in the United States and Defenda
Motion to Compel is GRANTED.

2. Monetary Sanctions

In the pending motion to compel, Defendaiso seeks monetarganctions for th

expenses incurred in attempdi to take Plaintiffs’ deposons on March 10, 2016. The Ninth

Circuit has explained, “Federal Ruof Civil Procedure 37 authogg the district court, in it
discretion, to impose a wide ran@f sanctions when a party f&ailo comply with the rules ¢
discovery or with court ordas enforcing those rulesWyle v. R.J. Reynolds Indus., Int09 F.2d
585, 589 (9th Cir. 1983xiting Nat'l Hockey League v. Metro. Hockey Club,.]J@27 U.S. 639
643, (1976)). In addition, Rule 37(d) provides that when a party fails to appear for h
deposition, the Court must award “reasonable es@®, including attorney’s fees, caused by
failure, unless the failure was substantially justifor other circumstances make an awar
expenses unjust.” Fed. R. Civ. P. 37(b)(2)(C).

Here, Defendant fails to present a persuasason for the Court to exercise its discre
to award expenses for the past nonappearaneeréldord demonstrates that Defendant wa

notice prior to the scheduled depositions tR&intiffs would be unable to attend. Desy

! At the informal conference on April 26, 2016, Plaintiffs’ counsel indicated that he has had difficulty d

contacting Plaintiffs.
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Defendant’s assertions to the contrary, Plaintdftsnot completely fail to respond to Defendaf
deposition notice. Defendant admits that, thg Hafore the scheduledepositions, Plaintiffs
counsel notified Defendant thataititiffs did not have the propéravel visas. While Plaintiffs
conduct is noncompliance, the Cocaannot say that Plaintiffs haveted in bad faith in failing t

attend their depositions. Additionglleven if Plaintiffs had been more diligent in obtaining vi

it was reasonably foreseeable for Plaintiffsetgperience complications iprocuring their U.S|

visas for international travel. The Court cautidtaintiffs, however, that if they again fail
appear for their depositions, the Court will gasider as possible sarmis an award of fee
and/or a recommendation of dismisshthis action pursuant to Rule 37.
CONCLUSION
For the foregoing reasons, it is HEREBY ORDERED that:

1. Defendant City of Fresno’s Motion ©@ompel Plaintiffs’ Attendance at thei

Depositions is GRANTED; (Docs. 29, 31);

2. Plaintiffs MARIA CARRILLO, ANTONIO MORENO, and P.Y.M.T., by an
through Guardian Ad Litem Deibi On@vos are ORDERED to attend th
depositions at the time and place noticedgfendant in this District to occur 1
later than June 17, 2016; and

3. Defendant City of Fresno’s request fattorneys’ fees and costs is DENIH

without prejudice.

IT 1S SO ORDERED.

Dated: _May 19, 2016 S| Barbana A. McAuLiffe

UNITED STATES MAGISTRATE JUDGE
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