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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

COMMITTEE TO PROTECT OUR No. 1:15-cv-01323-DAD-JLT
AGRICULTURAL WATER, et al.,
Plaintiffs,
ORDER GRANTING DEFENDANTS’
V. MOTIONS TO DISMISS
OCCIDENTAL OIL AND GAS (Doc. Nos. 51, 55, 57, 59, 63, 64)

CORPORATION, et al,

Defendants.

This matter came before the court on J2Be2016, for hearing of defendants’ motions
dismiss brought pursuant to Rule 12(b)(6) of thedfal Rules of Civil Procedure. (Doc. Nos.
51, 55, 57, 59, 63, 64.) Attorneys Patricia K. @\MR. Rex Parris, and Jennifer F. Novak
appeared on behalf of plaintif@ommittee to Protect our Agricultural Water, Mike Hopkins, &
John Wedel. Attorneys Matthew T. Kline and Dimitri D. Portnoi appeared on behalf of def
Occidental Oil and Gas Cormron, and the California Resrces Corporation. Attorney
Christopher R. Rodriguez appeawdbehalf of defendant WesteBtates Petroleum Associatio
Attorneys William E. Thompsoma Zach Hughes appeared on behalf of defendant Chevrof,
U.S.A,, Inc. Attorney Keli N. Osaki appeared behalf of defendai@alifornia Independent
Petroleum Association. Depudttorney General Kenneth Gake appeared on behalf of

defendant California Division of Oil, Gasiéh Geothermal Resources, Governor Edmund G.
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Brown, Timothy R. Kustic, and Mark NechodorAttorneys Joel M. Athey, Kristina Azlin, and
Kern County Counsel Theresa A. Goldner appearebdehalf of defendant Lorelei H. Oviatt.
Following oral argument, defendants’ vasomotions were taken under submission.

The task of addressing six separate motiortksmiss and all of the arguments raised i
support of and in opposition to those motionsrasven to be somewhat cumbersome. In the
end, the court has concluded that the allegatbrhise operative complaint are deficient with
respect to each of the claims presented. Intiaddithe court has conclude¢hat some of those
deficiencies cannot be cured. For the reasop&ered more fully below, the court will grant
defendants’ motions to dismiss.

FACTUAL BACKGROUND

On August 31, 2015 plaintiffs Committee to Protect our Agricultural Water, Mike
Hopkins, and John Wedel, commenced this adtidhe United States District Court for the
Central District of California. (Doc. No. 1Pn August 31, 2015, the case was transferred to
Eastern District of California pursuaiet28 U.S.C. 1404(a). (Doc. No. 95.)

This action now proceeds before tloend on plaintiffs’ First Amended Complaint
(“FAC"), filed June 16, 2015. (Doc. No. 16.) IretRAC, plaintiffs bring claims against variou
defendants, including California Governor Edmund@wn; three Californistate officials, the
former State Oil & Gas Supervis@Supervisor”) for the Divisiorof Oil, Gas, and Geothermal
Resources (“DOGGR”) Timothy Kusti®irector of the Californi®epartment of Conservation
(“CDC”) Mark Nechodom, and Kern County affal Lorelei Oviatt; three oil companies,
Occidental Oil and Gas Corpaiat (“Occidental”), CalifornigResources Corporation (“CRC"),
and Chevron U.S.A,, Inc. (“*Chevron”); and twade associations, the \fern States Petroleun
Association (“WSPA”) and California Indepdent Petroleum Association (“CIPA”).

The FAC alleges in relevant part as follow3il development in California is subject to
both federal and state regutati The federal Safe Drinking Water Act of 1974 (“SDWA”)
provides rules for protection of pubdrinking water supplies.Id. at 4);see alsal2 U.S.C.

88 300(f)et seq.Under the SDWA, the Environmental Protection Agency (“EPA”) is author

to regulate underground injectionfluid through wells, and to oveee states implementing the
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federal standards. (Doc. No. &&25); see alsa@l2 U.S.C. 88 300(hgt seq. The EPA has
specifically approved Califorais underground injection control program. (Doc. Noall#b);
see alsal0 C.F.R. § 147.250. Pursuant to Californgregram, companies must obtain permi
when they seek to use water disposal inpectiells, known as Class Il wells, to stimulate oil
production. (Doc. No. 16t 25); see alsdCal. Pub. Res. Code 88 3080seq. The CDC'’s
DOGGR is charged with granting such permith.?

In 2008, California oil companies begannorease their use of Class Il wells in
California. (d.) Around 2010, oil and gas companies betarequire more well-drilling permit
than were previously neededd.] In response to the increaseekd, the oil and gas companie
began contacting government officials inaitempt to streamline the process for DOGGR
issuance of well-drilling permits.ld)

Plaintiffs allege that as early as September 27, 2011, defendants formed an “entery
illegally increase oil productioand maximize profits and taxuenue by allowing oil companies
to inject salt water into fresh wex in violation of the SDWA. I1d.) According to plaintiffs, this
violated 18 U.S.C. 88 241, 1341, 1343, 1346.43, 1Hl2hd 1513(b), and thus, constitutes
racketeering activity. 14.)

The FAC asserts the following claims agstiall defendants:)(claims under the

Racketeer Influence and Corruptganizations Act (“RICQO”), 18.S.C. 88 1962(c) and (d); and

(i) civil rights claims unded2 U.S.C. § 1983 and § 1985(3)d.(at 48, 51.) Plaintiffs seek
injunctive relief and monetary damage#d. &t 53-54.)

On August 10, 2015, defendants Occider@#PA, Chevron, WSPA, and Oviatt filed
individual motions to disnsis, (Doc. Nos. 51, 55, 57, 59, 63), and defendants Governor Bro
DOGGR, Kustic, and Nechodom (“state defendarftt&€)l a joint motion to dismiss, (Doc. No.
64). On August 20, 2015 plaintiffs filed oppositipapers to defendants’ motions to dismiss.
1

! Under California Resources Code § 3013, ftbBC] director and th [DOGGR] supervisor,
acting with the approval of the [I] director, shall have all pavs, including the authority to
adopt rules and regulations, which may be necessarry out the purposes of this division.”
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(Doc. Nos. 71, 73-77.) Defendants filed their replies on August 27, 2015. (Doc. Nos. 81,
88, 90, 91.)
LEGAL STANDARDS

The purpose of a motion to dismiss pursuarRule 12(b)(6) is to test the legal
sufficiency of the complaintMakaeff v. Trump University, LLG36 F.3d 1180, 1182 (9th Cir.
2013). “Dismissal can be based on the lack obgnizable legal theory or the absence of
sufficient facts alleged undercagnizable legal theory.Balistreri v. Pacifica Police Dep/ 1901
F.2d 696, 699 (9th Cir. 1990). A claim for relief sheontain “a short and plain statement of t

claim showing that the pleaderastitled to relief.” Fed. R. @i P. 8(a)(2). Though Rule 8(a)

does not require detailed factudegations, a plaintiff is requiretd allege “enough facts to state

a claim to relief that is plausible on its facd3ell Atl. Corp. v. Twomb|\550 U.S. 544, 570
(2007);Ashcroft v. Igbgl556 U.S. 662, 677—78 (2009). “A claim has facial plausibility wher
pleaded factual content allowsetbourt to draw the reasonable inference that the defendant
liable for the misconduct allegedlgbal, 556 U.S. at 678.

In determining whether a complaint stadeslaim on which relief may be granted, the
court accepts as true the allegations in the ¢amipand construes the allegations in the light
most favorable to the plaintifidishon v. King & Spaldingd67 U.S. 69, 73 (1984)Novak v.
United States795 F.3d 1012, 1017 (9th Cir. 2015). It is ipagpriate to assuméat the plaintiff
“can prove facts that it has not alleged or thadfiendants have violated the . . . laws in way
that have not been alleged&ssociated Gen. Contractors of Cal., Inc. v. Cal. State Council ¢
Carpenters459 U.S. 519, 526 (1983).

ANALYSIS
In their various motions to dismiss,fdedants collectively agnce eight arguments:
(i) plaintiffs’ claims are entirely barred by tihNoerr-Penningtordoctrine; (ii) plaintiffs’ claims
are barred by the Eleventh Amendment; (iii) pldds’ claims are barred by absolute immunity
(iv) plaintiffs’ claims are barm by qualified immunity; (v) plaitiffs fail to state a cognizable
RICO claim, as they lack stamdj and have not met federal pleadstgndards; (vi) plaintiffs fail

to adequately plead claims under 42 U.S.C983 or 8§ 1985(3); (vii) plntiffs Hopkins and
4
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Wedel have failed to join necesggarties under Federal Rule @ivil Procedure 12(b)(7); and

(viii) plaintiffs Hopkins’ claims are barred by tlagplicable statute of limitations. Additionally

both plaintiffs and defendantc€dental and CRC, Oviatt, Chenr, and WSPA request that the

court take judicial notice of several docungeand other items. (Doc. Nos. 53, 58, 61, 63-2, 7

Below, the court will first address the partiesquests for judiciahotice, and, thereafter
will turn to the arguments advanced by eacthefdefendants in support of their motions to
dismiss.

l. Judicial Notice

When ruling on a motion to dismiss broughtsuant to Rule 12(b)(6), the court is

12)

permitted to consider material which is properly submitted as part of the complaint, documents

that are not physically attached to the compleitheir authenticity isrot contested and the
plaintiffs’ complaint necessarily reli@s them, and matters of public recoiicee v. City of Los
Angeles 250 F.3d 668, 688—89 (9th Cir. 200Hpgl Roach Studios v. Richard Feiner & C896
F.2d 1542, 1555 n.19 (9th Cir. 1990)(documents attatthédte complaint are considered a pa
thereof and may be addresseddsolving a motion to dismissgee also Johnson v. Federal
Home Loan Mortg. Corp.793 F.3d 1005, 1007 (9th Cir. 2015)4t@rials referred to in the

complaint, but not attached tle¢n, may be considered on a motiordismiss, if no one questio

their authenticity) MGIC Indem. Corp. v. Weisma803 F. 2d 500, 504 (9th Cir. 1986) (judicig|

noticeable materials should be considered bycthurt in resolving a motion to dismiss).
However, a court may not take jodil notice of a fact that iSubject to reasonable dispute.”
Fed. R. Evid201(b);United States v. Ritchi@42 F.3d 903, 907 (9th Cir. 2003).

a. State Court Documents and Corporate Filings

Defendants Occidental, CRC, and Chevron, estithat the court glicially notice the
following three documents: the originaldaFirst Amended Complaints filed Halla Farms v.
Crimson Resource Management Corp., et@se No. S-1500-CV-283013-DRL; a corporate
filing for Monache Meadows Farming Co., LLQ)dcha corporate filing fioPalla Farms, LLC.
(Doc. Nos. 53 at 2—3; 61 at 4T)he latter two docuents are on file with the California Secreta

of State. Id.)

—+
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The court grants the request for judicial notice ofRata Farmscomplaints, but only for

purposes of noticing the existence of thedait and the claims presented theredee United

States ex rel. Robinson Rancheria Citizens Council v. BornepQWicF.2d 244, 248 (9th Cir.
1992);Lexington Ins. Co. v. Energetic Lath & Plaster, |ri¢o. 2:15-cv-00861-KIJM-EFB, 2015
WL 5436784, at *3 (E.D. Cal. Sept. 15, 201%g9¢ also Harris v. County of Orandg#82 F.3d

1126, 1132 (9th Cir. 2012) (explaining that courtynake judicial notice of “documents on file

in federal or state courts”3ee generallfFed. R. Evid201 (governing judicial notice of
adjudicative facts). The court algoants the request for judiciabtice of the corporate filings,
which are “matters of publiecord outside the pleadingsMack v. S. Bay Beer Distribs., Inc.
798 F.2d 1279, 1282 (9th Cir. 1986y,erruled on other grounds by Astoria Fed. Sav. & Loan
Ass’n. v. Soliminp501 U.S. 104 (1991%ee also White v. Le227 F.3d 1214, 1242 (9th Cir.
2000).

b. Kern County Planning Department Documents

Defendant Oviatt requests that the court take judicial notice of the following documé
minutes from the Kern County Board afi&rvisors meetings held on November 6, 2012,
November 13, 2012, December 11, 2012, and JanuaB023; letters from defendant Oviatt tq
the Kern County Board of Supervisors, dafanuary 22, 2013, April 30, 2013, and June 4, 2
documents related to Oil & Gas Zoning Ordinance Amendments, including a Notice of Dec
from August 30, 2013, a presentation to the Keoninty Board of Supervisors from Septembg
16, 2013, and an Executive Summary from July 2@18ern County Staff Report on revisions
Kern County Zoning Ordinance 2015 C, frontyJ27, 2015; and a Kern County public meeting
schedule from August 9, 2015. (Doc. No. 58 at 2-5.)

Because these documents are publicly available official records of the Kern County

Planning Department, they constitute “matterpuflic record” which may be judicially noticed.

Intri-Plex Technologies, Inc. v. Crest Group, €99 F.3d 1048, 1052 (9th Cir. 2008haw V.
Hahn 56 F.3d 1128, 1129 n.l (9th Cir. 1995). Accordingly, the court grants these requests
judicial notice.

i
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c. Publications from the DOGGR and CEPA and the Office of Governor Brown

Defendant Chevron requests that the ttake judicial notice of the following
documents: the “Proposed Text of the AquEemption Compliance Schedule Regulations”
prepared by the DOGGR, dated May 29, 2015; arlaétten DOGGR Supervisor Steve Bohlen
from February 6, 2015; a memorandum from@adifornia Environmental Protection Agency,
dated March 2, 2015; and a press release fren®ftfice of Governor Brown, dated January 13
2012. (Doc. No. 61 at 2-3.) Again, because tdeseiments are matters of public record, ha
been prepared and made public by official gowgent agencies, the court grants defendant
Chevron’s requests for judicial notic&ee United States v. 14.02 Acres of Land More or, Les
547 F.3d 943, 955 (9th Cir. 2008). Defendant Chevurther requests that the court take
judicial notice of a video from the Office Glovernor Brown, dated January 13, 2012, referer
by plaintiffs in their FAC. (Doc. No. 6at 4-5.) The court grants this requeSee Marder v.
Lopez 450 F.3d 445, 448 (9th Cir. 2006) (noting thairt® may consider evidence on which tf
“complaint necessarily relies if: (i) the complaraters to the document; (ii) the document is
central to the plaintiffs’ claimand (iii) no party questions the aattticity of the opy attached to
the 12(b)(6) motion”).

d. California Secretary of State Documents

Defendant WSPA requests that the cole tadicial notice of a report concerning
lobbying activity for WSPA between July 2013, and September 30, 2013, published on the

California Secretary of State website. (Doc. No26&-2.) As this report is a matter of public

record maintained by a governmental agency, thetgrants WSPA'’s request for judicial noti¢

See United States v. 14.02 Acres of Land More or, Bd3sF.3d 943, 955 (9th Cir. 2008).

e. Plaintiffs’ Requests for Judicial Notice & Submission of Clernow Declaration

Plaintiffs request that theoart judicially notice one hundrezhd fifteen items, comprising

over seven hundred pages of factual statemenggjas) letters, emails, and newspaper article

(Doc. No. 72.) Plaintiffs do not offer speciicguments supporting judainotice of each item,

ng
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but instead argue in conclusory fashion thatdheuments “are not reasonably subject to dispute

and are capable of immediate and accuraterdatation by resort to sources of reasonably
7
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indisputable accuracy.”ld. at 2.) Additionally, plaintiffhave lodged a declaration of CDC
official Derek Chernow in support of thepposition to defendan@ccidental and CRC'’s
motion to dismiss. (Doc. No. 78.)

Defendants Occidental, CRycdOviatt oppose plaintiffs’ gpests for judicial notice,
and request that the court k&riboth plaintiffs’ request fgudicial notice and the Chernow
declaration. (Doc. Nos. 82, 84, 92.) With respedilaintiffs’ requests for judicial notice,
defendants argue that plaintiffs@anot met their burden of shavg that the items of which the
seek judicial notice are not reasonably subjedigpute. (Doc. No. 8at 3.) Specifically,
defendants argue that “plaintiffs do not authextedhe documents, identify which document f
into which category, or provideny authority for the proposuin that any documents obtained
pursuant to a public records request is autoraliitiooticeable.” (Doc. No. 84 at 2.) With

respect to the Chernow declacatj defendants argue that it is imaper in the context of a motio

to dismiss under Federal Civil Procedure Rulé)®), and that it lackfoundation and containg

inadmissible hearsayld( at 3.)

The court agrees with defendants in large p@rhile the court may takgidicial notice of
matters of public record under Federal EvideRaée 201, it may not take judicial notice of
contested factsSee Ritter v. Hughes Aircraft C&8 F.3d 454, 458-59 (9th Cir. 1995, RB v.
Big Bear Supermakets #340 F.2d 924, 926 n.1 (9th Cir. 1980¢¢tining to takgudicial notice
of letters because the defendant “has failed to establish that the information in the letters i
subject to reasonable disputet); In re American Apparel, Inc. Shareholder Liti@55 F. Supp.
2d 10431062 (C.D. Cal. Jan. 13, 2012) (“Courts in Miath Circuit routirely take judicial
notice of press releases,” and higticases). Here, plaintiffs have made no showing as to wh
court may take notice of the documents andsterhich are the subjeof their request under
Federal Evidence Rule 201. It is not incumhgyan the court to sortithugh the voluminous lis

of exhibits to determine whether any of the ems are appropriate sebjs for judicial noticé.

2 “Judges are not like pigs, hunting fouffles buried in briefs."Christian Legal Soc. Chapter (
University of California v. Wu626 F.3d 483, 488 (9th Cir. 2010) (quotldgited States v.
Dunkel| 927 F.2d 955, 956 (7th Cir. 1991)).

8
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See Harris v. County of Orang@382 F.3d 1126, 1131-1132 (9th Cir. 20XkBe also Broam v.
Bogan 320 F.3d 1023, 1026 n.2 (9th Cir. 2003) (“In deteing the propriety of a Rule 12(b)(6
dismissal, a court may not look beyond the compla a plaintiff's noving papers”) (quoting
Schneider v. Cal. Dep’t of Corrl51 F.3d 1194, 1197 n.1 (9th Cir. 1998)). Accordingly, the

court denies plaintiffs’ reques for judicial notice.

N—r

However, because the court has found it unssary to examine the Chernow declaration

in analyzing the defendants’ motions to dissrplaintiffs’ complaint, the court will deny
defendants’ motion to strikbhat declaration as moofSee ForestKeeper v. Bensdio. 1:14-cv-

00341-LJO-SKO, 2014 WL 4193840, at *9 (E.D. Galg. 22, 2014) (denying a motion to stri

Ke

as moot because “the Court did not rely on th@ested information when coming to its decision

regarding Defendant’s Motion to Dismiss8ge also Doe v. Presiding Bishop of Church of Jesus

Christ of Latter-Day Saint$837 F. Supp. 2d 1145, 1157 (D. Idaho 2011) (denying a motion

strike as moot because “in rédng its decision in this case gtiCourt has not found it necessary

to consider the extrinsic materials provided by [plaintiff]”).

[l The Noerr-Pennington Doctrine

Defendants first argue that the FAC shouldilsnissed because plaintiffs’ claims are
barred by the First Amendmenferr-Penningtordoctrine.

TheNoerr-Penningtordoctrine derives from the First Amendment’s guarantee of the

“right of the people . . . to petition the Government for a redress of grievances.” U.S. Const.

amend. [)United Mine Workers v. Penningto881 U.S. 657, 670 (1963 astern R.R. Presiden
Conference v. Noerr Motor Freight, In@65 U.S. 127, 136-37 (196 Nunag-Tanedo v. East
Baton Rouge Parish School Boaiftl1l F.3d 1136, 1138-39 (9th Cir. 2013). Under this doct
those who petition any department of the goresnt for redress are generally immune from
statutory liability for their petibning conduct, or for conduct that is “incidental” to valid
petitioning conduct.Sosa v. DirecTV, Inc437 F.3d 923, 929-30 (9th Cir. 20086¢e also Allied
Tube & Conduit Corp. v. Indian Head, 1nd86 U.S. 492, 500 n.4 (1988) (observing that the
Noerr-Penningtordoctrine immunizes conduct “if it is ‘incidé&d’ to a valid effort to influence

government action”)Nunag-Tanedo711 F.3d at 1139. Though it initially emerged in the
9
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antitrust context, the Supreme Colas held that the doctrine also applies in other, indeed a
statutory contexts as welNunag-Tanedo711 F.3d at 113%earney v. Foley & Lardner, LLP
590 F.3d 638, 643 (9th Cir. 2009) (citicgl. Motor Transp. Co. v. Trucking Unlimite4io4 U.S.
508, 510-11 (1972)). In particular, tNeerr-Penningtordoctrine has been found to apply to
RICO and 42 U.S.C. § 1983 claimSee Sosat37 F.3d at 930-32 & n.Boulware v. State of
Nev., Dept. of Human Re960 F.2d 793, 800 (9th Cir. 19928ge also Lynn v. Friedenthalo.
CV 09-08717-PSG (VBK), 2011 WL 6960823, at *7 (CQal. Dec. 2, 2011) (stating thdoerr-
Penningtonmmunity “applies no matter how a plaintificoses to characterize a purported c3
of action”). MoreoverNoerr-Penningtorapplies to conduct by both private and government
actors. Manistee Town. Ctr. v. City of Glenda#27 F.3d 1090, 1092 (9th Cir. 2008¢e also
Kearney,590 F.3d at 644.

Immunity undemMoerr-Penningtons not absolute, howeveln particular, immunity is
withheld when the petoning is a “sham.”Kottle v. Northwest Kidney Ctrsl46 F.3d 1056,
1060 (9th Cir. 1998). Sham petitioning is “private action that is not genuinely aimed at prg
favorable government actionKottle, 146 F.3d at 106Gee also Allied Tube & Conduit Coyp.
486 U.S. at 500 n.4. The sham exception applieswvehdefendant uses government process

as opposed to the outcome of those prosgssea mechanism to injure plaintifi@mpress LLC

v. City and County of San Francisetl9 F.3d 1052, 1057 (9th Cir. 2005¢e also Ad Visor, Ing.

v. Pacific Tel. and Tel. Cp640 F.2d 1107, 1109 (9th Cir. 1981) (“The cases following Noerr
Pennington show the ‘sham’ exception to be adksthether the efforts to obtain judicial or
legislative action can be charactedzes an abuse of process.”).

The scope of thBloerr-Penningtorsham exception depends on the branch of governt
involved. Kottle, 146 F.3d at 1061. If the rei@nt petitioning activity involves the legislature,
“the sham exception is extraordinarily narrovbéeKottle, 146 F.3d at 106Xee alsd. Phillip
E. Areeda & Herbert Hovenkamp, Antitrust Law, 262 204 (2013) (notintihat, in the context
of legislative petitioningjit is virtually impossible to identify the sham'gf. Stuart N. Senator,
Noerr-PenningtonSafeguarding the First Amendment RighPetition the Government, 23 J.

Antitrust & Unfair Competition L. Sec. St. B. C&83, 89 (2014) (observing that, “in the conteX
10
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of legislative petitioningno circuit court appears to havepexssly applied such an exception ¢
explained what exactly it would be”). In thegislative context, the sham exception has been
found to apply if actors use the legislativeqass “with no expectation of obtaining legitimate
government action.’Southern Union Co. v. Southwest Gas Catp5 F. Supp. 2d 1010, 1042
(D. Ariz. 2001);see also Rodime PLC v. Seagate Tech., Irfel F.3d 1294, 1307 (Fed. Cir.
1999). Misrepresentations made during otheypi®tected petitioningonduct and aimed at th
legislature do not amount to sham petitionilgge Liberty Lake Inv., Inc. v. Magnus@@ F.3d
155, 158 (9th Cir. 1993Boone v. Redevelopment Ageré41 F.2d 886, 896 (9th Cir. 1988ge
also Allied Tube & Conduit Corp486 U.S. at 499-500 (stating tltanduct seeking legislative
action enjoysNoerr-Penningtonmmunity “even when [it] employs unethical and deceptive
methods”);Kottle, 146 F.3d at 1061 (noting that “[m]isregentations are a fact of life in
politics,” and “lobbying is thaine qua non of democracy”).

If the relevant petitioning activity involvgsdicial processes, the sham exception is
broader. In judiciasettings, misrepresentations towaticatory bodies do invoke the sham
exception tdNoerr-Pennington See Allied Tube & Conduit Corpt86 U.S. at 499-500
(observing that “in less political @nas, unethical and deceptive practices can constitute abu
... judicial processes”{alifornia Motor Transport Co. v. Trucking Unlimitedi04 U.S. 508,
513 (1972) (finding that illegair fraudulent lobbying actitres normally immunized biXoerr—
Penningtonare not immunized if they occur ifudicial or quasiudicial setting);Kottle, 146
F.3d at 1061.

Finally, if the petitionng involves an executive agentliye scope of the sham exceptiorn]
depends on whether the executive entity mosembles a judicial body or a political entitgee
Forro Precision, Inc. v. Interational Bus. Machines Corp673 F.2d 1045, 1060 n.10 (9th Cir.
1982);see also Kottle146 F.3d at 1061“An administrative process is deemed ‘political’ or
‘adjudicatory’ for purposes dhe ‘sham’ exception by congidng the totality of the
circumstances on a case-by-case bad#atina Point Dev. Assoc. v. United Statd864 F. Supp.
2d 1144, 1147 (C.D. Cal. 2005) (citingpttle, 146 F.3d at 1061). The critical inquiry is wheth

the agency has discretion and independence, ¢bastic of a political process, or whether it
11
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must instead follow rules and other enforceable stalsdaubject to review, as the case with an
adjudicatory processSee Kottle146 F.3d at 106 Eranchise Realty Interstate Corp. v. San
Francisco Local Joint Exec. Bd. of Culinary Workés42 F.2d 1076 (9th Cir. 1976) (rejecting

the judicial sham exception with respect togaedings before the San Francisco Board of Pegrmit

Appeals, after concluding that tB@ard was essentially a political bodgge also Mercatus Grp.
LLC v. Lake Forest Hosp641 F.3d 834, 846 (7th Cir. 2011) (articulating standards for
distinguishing between legislatiaad adjudicatory, including whegr the entity has legislative
power, whether the actions waratters of discretionary authiyror were guided by definite
standards susceptible to judicial review, the formality of the fact-finding processes, whether
testimony was taken under oath, whether the factffimgrocess is subject to political influencgs,
and whether the proceedings inv®lex parte ammunications).

In their motions to dismiss, defendants each argue that plaintiffs’ claims are entirely
barred by théNoerr-Penningtordoctrine, because those claims seek to attach liability to
petitioning conduct protected under the First Aohment. (Doc. Nos. 51 at 18-23; 55 at 20; 57
at 24; 59-1 at 17; 63-4t 8; 64-1 at 17-19.)

Plaintiffs contest the dafidants’ arguments in thisgard. (Doc. Nos. 71, 73, 74, 75, 76,
77.) While plaintiffs do not deny that their clailm®e based on defendanpgtitioning activities,
they argue that the sham exception applies h&ec. No. 71 at 14.) However, plaintiffs do not
clearly explain the scope of the sham exioepthey seek this court to applyld(at 16 n.3.)

In reply, defendants argue that the sham exoepsi inapplicable in this case. (Doc. No.
90 at 26-28.) They contend that thections all occurred in a leghative rather than a judicial
context, and that any allegedsrepresentations made by théemhelants cannot constitute sham
petitioning. (d.) Even if the relevant conduct occuriada judicial arena, defendants argue,
plaintiffs have not alleged in their FAC any spednstances of misrepresentation sufficient tc
indicate sham petitioning.ld. at 28.)

Defendants’ arguments are persuasive vafipect to defendants Occidental, Chevron
CIPA, and WSPA. The court first concludes ttet defendants’ acts as alleged in the FAC

constitute protected petitioningtadty. In their FAC, plaintiffsbring claims against defendant
12
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Occidental, Chevron, CIPA, and WSPA baglee following conducti) “closed-door”
gatherings between defendants and DOGGRials in 2012 and 2013, (Doc. No. 16 at 30, 38—
39, 11 139, 189-196); (ii) threats by CIPA and W3®Ale suit against the DOGGR based on
well-drilling permit policies, Id. at 27, 1 124-125); (iii) politicalontributions by oil company
defendants to defenda@bvernor Brown,Ifl. at 33, { 154-155, 198); (imarketing and public
relations campaigns by OccidahtChevron, CIPA, and WSPAd( at 42—-43, 11 209-210); and
(v) letter-writing campaignby WSPA and CIPA to dendant Governor Brown|d. at 2728,
19 127, 131). All such alleged conduct fallshiwvi the scope of protected petitionin§ee Boone
841 F.2d at 894 (discussing meetings between prindividuals and government officials, and
honoraria or campaign contritiens to public officials)see also Sosa v. DIRECTV, |37
F.3d 923, 937 (9th Cir. 2006) (dissing litigation-related activis preliminary to the formal
filing of a lawsuit, including communicatns voicing an intent to file suit)fanistee Town Cty.
227 F.3d at 1090 (discussing marketing and publeations campaigns targeting the general
public and seeking government actionhite v. Lee227 F.3d 1214, 1227 (9th Cir. 2000)
(discussing letter-writing campaigns to governnuadfitials). Indeed, in their opposition to the
pending motion plaintiffs do not dg that their claims are bad on petitioning activity, arguing
only that defendants’ conduct involves sharitjpaing. (Doc. No. 71.) Accordingly, the court
concludes that the condustt defendants Occidental, Chevr@iPA, and WSPA as alleged in the
FAC represents constitutionally proted petitioning within the ambit doerr-Pennington

Furthermore, the sham exception doesapgly to the alleged conduct by defendants
Occidental, Chevron, CIPA, and the WSPA. riaged above, the scope of the sham exception
hinges on the type of petitioning conduct at issBace the relevant petitioning activity here
involves an executive agency, the DOGGR,dbtepe of the exception depends on whether the
DOGGR more closely resembles a pidi body or a legislative entitySee Kottle146 F.3d at
1061. The crucial question is thus whettiee DOGGR operates with discretion and
independence, characteristic gb@litical process, or whetherntust instead follow formal rules
and other enforceable standards subjeotv@w, like an adjudicatory procedsl.

I
13
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According to the allegations of the FAC, the DOGGR is the executive agency charg

with enforcing the SDWA in California and isagi permits to companies seeking to use Clas
wells to stimulate oil proddion. (Doc. No. 16 at 21-22, 1 95, 10@) oral argument on the

pending motions, plaintiffs described the peris#ding process as “essentially ministerial,”

indicating that applicants must fulfill a “checklist” of requirements before being granted per

with such permits automaticalranted after ten days, abhsany DOGGR action. (Doc. No.
165 at 8-9.) Plaintiffs have notdicated, either in their FAC or atal argument, that the perm
issuing process features amgognizable hallmarks of pdlication—that it was guided by
definite standards, involved a formal fagtding procedure, incorpated proceedings with
testimony taken under oath, or produced reviewdétisions. In the absence of any indicatio
to the contrary, the court theredotoncludes that the processigsuing well-drilling permits is
more akin to a political paess than a judicial on€f. Mercatus 641 F.3d at 847-48 (finding
that proceedings related to a proposed physiciateccbafore a village board were “legislative,
because the decisions were “not guided by enfoleedéfinite standards subject to review,” a
“[nJone of the evidence the Board considered swdgect to strict rulesf admissibility or any
recognizable evidentiary rules'.S. Futures Exch. LLC v. Bd. of Trade of City of (Q%a. 04 C
6756, 2012 WL 3155150, at *3—4 (N.D. lll. Aug. 3, 20{fnding that procegings before the
U.S. Commodity Futures Trading Commissiondpproval to launch exchanges was legislati
as the fact-finding process was informal, evide was not taken on the record, no rules of
evidence were applied, testimony was not given under oath, and the proceedings were su
lobbying and other ex parte influesg). Plaintiffs have alsoifad to plead facts in the FAC
suggesting that defendants Qiamtal, Chevron, CIPA, and WA exercised their petitioning
rights “with no expectation of obtaing legitimate government action3Southern Union Cp165
F. Supp. 2d at 1042. As such, plaintiffs canngbke the legislative sham exception to

circumventNoerr-Penningtoimmunity 2

% Moreover, even if the judicial sham exceptigpléed rather than the legislative one, plaintiff
have not pled sufficient grounds fapplying that exception here. aititiffs’ alleged injuries sten
from the outcome of the government processesissuance of the permits themselves, rather

14
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Accordingly, the court finds that the allebeonduct of defendants Occidental, Chevro

=

CIPA, and WSPA does not fall withthe sham exception, and thpaintiffs’ claims against
these defendants are barred by the First Amendmidaés-Penningtordoctrine.

Defendants’ arguments are less persuasiveehenywith respect to the applicability of
theNoerr-Penningtordoctrine to government defemda DOGGR, Governor Brown, Kustic,
Nechodom, and Oviatt. Plaintiffs’ claims agsti these government defendants are premised|on
alleged conduct including: (i) defendant Governor Brown’s persatews$ions concerning
Miller and Chernow, (Doc. No. 16 at 49, 1 238); defendant Governor Brown'’s declining to
provide documents in response&ioblic Records Act request$d.); (iii) defendant DOGGR,
Kustic, and Oviatt’s priva meetings with oil companies and trade grougdsaf 30, 38—40, 11
139, 189-196, 201); and (iv) defendant Oviatt deféndant Nechodom’s communications with
unidentified farmers concerningroplaints about contaminatiord( at 48, 1 238.)

As defendants correctly obserMnerr-Penningtorcan apply to government actors acting
in their official capacitiesSee Manistee Town Ctr. v. City of Glend&27 F.3d 1090, 1094 (9th
Cir. 2000) (finding the doctrine applicablegovernment officials petitioning an Arizona
county). However, government actors are only protectdddayr-Penningtonf they engage in
activity that is properly consided petitioning or “sufficiently dated to petitioning activity.”
S0sa 437 F.3d at 935ee also Manistee Town Gt227 F.3d at 1094 (finding that city officials
lobbying efforts amounted to a petition on behalf of citizetfsjkearney 590 F.3d at 644

(concluding that “there is no reason, however, to IManistees holding to lobbying efforts,”

and noting thalNoerr-Penningtonmmunity can apply when government officials act to “advgnce

their constituents’ goals, both expressed and perceived”). Thudp#rePenningtordoctrine
generally does not apply to actors engagingpimduct to influence private associatioddlied
Tube & Conduit Corp. v. Indian Head, Ind86 U.S. 492, 501-02 (1988But cf. Sosa437 F.3d

at 935 (noting that communicationgh private parties can trigg&toerr-Penningtoriso long as

than from the government proces3ee Manistee Town CenterCity of Glendalg227 F.3d

1090, 1094 (9th Cir. 2000). Although plaintiffidlegge an unlawful conspiracy to obtain the
permits, merely alleging the involvement of goveemmofficials in a conspiracy does not allow
plaintiffs to circumvent thé&loerr-Penningtordoctrine. See Boone841 F.2d at 897.

15
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they are sufficiently related to petitioning activity”yhe Ninth Circuit has generally not
interpretedNoerr-Penningtorio extend immunity to state actors engaging with private entitie
who are themselves exercising petitioning rigl8ee generally Manistee Town C227 F.3d at
1093-94 (observing that governmeutors are only protected bloerr-Penningtorwhen
engaging in petitioning activity aindeat “another government entity’learney 590 F.3d at
644-45 (finding that “a governmental entity or official may rec&leerr—Penningtonmmunity
for the petitioning involved in an eminent domanmoceeding,” because “a government entity §
on behalf of the public it repregsrwhen it seeks to take privggeoperty and convert it to publi
use”).

Here, plaintiffs’ claims against the governméefendants are primarily premised on th
alleged interactions of those defendants \piikiate oil companiesmal trade groups, and not on
attempts by those government defants to engage with otheatd entities for the sake of
“procuring favorable government actionKottle v. Northwest Kidney Ctrsl46 F.3d 1056, 106
(9th Cir. 1998). Because plaintiffs’ claimgainst defendants Governor Brown, the DOGGR,
Kustic, Nechodom, and Oviatt, aretmooted in petitioning conduct, tidoerr-Pennington
doctrine does not bar these claiagginst the government defendahts.

[l. Eleventh Amendment

Defendants next argue that plaintift$aims against defelants DOGGR, Governor
Brown, Nechodom, and Kustic arerted by the Eleventh Amendment.

The Eleventh Amendment prohibits federalitse from hearing suits brought by privatg
citizens against state governmewtthout the state’s consenitians v. Louisianal34 U.S. 1, 15
(1890);Sofamor Danek Group, Inc. v. BrowtR4 F.3d 1179, 1183 (9th Cir. 199Ratural
Resources Defense Council v. Cal. Dept. of Trai@pF.3d 420, 421 (9th Cir. 1996).

* In arguing that their allegembnduct brings them within tHéoerr-Penningtordoctrine, the
government defendants relylarge part on the decision Boone In this court’s view, that
argument misses the mark. Fitbe defendant at issue in tBeonedecision was a private
development company clearly engaged in qetitig activity, not a govement official. 841

F.2d at 894-95. Second, in their pending motion to dismiss the government defendants have n

articulated in what way the activity they are alleége have engaged inm@s within the ambit o
the doctrine.
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Application of Eleventh Amendemt immunity subjects a complaint to dismissal for lack of
subject matter jurisdictionSavage v. Glendale Union High ScB43 F.3d 1036, 1039-1040 (9
Cir. 2003).

State immunity extends to state agencrebta state officers whact on behalf of the

state. Puerto Rico Aqueduct and Seweltiarity v. Metcalf & Eddy, In¢506 U.S. 139, 142-46

h

—

(1993);see also Flint v. Dennispd88 F.3d 816, 824-25 (9th Cir. 2007) (Eleventh Amendment

bars § 1983 damages claims against siffilgals in their official capacity)Taylor v. List 880
F.2d 1040, 1045 (9th Cir.1989) (Eleventh Amendmembunity applies testate agenciesyf.

Durning v. Citibank, N.A.950 F.2d 1419, 1422-23 (9th Cir. 1991) (noting that immunity maly

not apply if the entity “is orgamed or managed in such a way that it does not qualify as an arm of

the state”). Pursuant to tk#eventh Amendment, state agerscand officials are generally
immune from liability under RICO and 42 U.S.C. § 19&=2e Vierra v. California Highway
Patrol, 644 F. Supp. 2d 1219, 1232 (E.D. Cal. 2088§ also Thornton v. Brown57 F.3d 834,
839 (9th Cir. 2013)Brown v. California. Dept. of Corr554 F.3d 747, 752 (9th Cir. 2008air
v. Krug 853 F.2d 672, 674—75 (9th Cir.1988) (findingttRICO does not override a state’s
sovereign immunity). However, the Eleveitmendment does not bar suits against state
officials sued in their individual capacity for acts taken during the course of their official du
Hafer, 502 U.S. at 31Stilwell v. City of Williams831 F.3d 1234, 1245-46 (9th Cir. 201Bgna
v. Gardner 976 F.2d 469, 473 (9th Cir. 1992).

There are various exceptions to EleveAsthendment immunity. First, Congress may
abrogate the states’ sovereigmmunity when it unequivocally exgsses its intent to do so, ang
when it acts pursuant tovalid exercise of powerTownsend v. Univ. of Alaskd43 F.3d 478,
484 (9th Cir. 2008)see also Will v. Miclgan Dep’t of State Policel91 U.S. 58, 66 (1989)
(noting that “Congress, in paing 8§ 1983, had no intention teirb the States’ Eleventh
Amendment immunity”). Second, the EleveAimendment does not bar suit in federal court

against a state officer accused of violatiederal statutory or constitutional laee Ex parte

lies.

Young 209 U.S. 123, 159-60 (1908). The parte Youngloctrine is premised on the notion that

states cannot authorize state officers to vidlaeeConstitution and laws of the United States.
17
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Pennhurst State Sch. & Hosp. v. Halderm&sb U.S. 89, 104 (1984Sofamor Danek Group,
Inc., 124 F.3d at 1183. Accordingly, when a plairttifings suit against aae official alleging a
violation of federal law, the court may awgmispective injunctive fief, but may not award
retroactive relief that requires the pagmb of funds fronthe state treasuryPennhurst465 U.S.
at 102-03Sofamor Danek Group, Incl24 F.3d at 1184 atural Resources Defense Council
California Dep’t of Transportation96 F.3d 420, 422 (9th Cir. 1996) (“[W]hen a plaintiff bring
Suit against a state officialleging a violation of federal V& the federal court may award
prospective injunctive relief thgioverns the official's future conduct, but may not award
retroactive relief that requires the paymehfunds from thestate treasury.”)see also Pen®76
F.2d at 473 (emphasizing that the EleventheAdment does not barisuseeking damages
against state officials sued in their individual capacities).

To determine whethdfx parte Youngpplies, a courtneed only conduct a
straightforward inquiry into whether the comiplaalleges an ongoing violation of federal law
and seeks relief properly characterized as prospectWerizon Maryland, Inc. v. Public Servic

Com’n of Maryland535 U.S. 635, 645 (2002). To invoE® parte Younggainst an official, the

official sued must have somermection to the enforcement oéthllegedly unconstitutional act.

Ex parte Young209 U.S. at 157 oalition to Defend Affirmative Action v. Browéi74 F.3d
1128, 1134 (9th Cir. 2012). This connection “musfaidy direct; a generalized duty to enforg
state law or general supervisory power over thiegres responsible for enforcing the challeng
provision will not subject an official to suit.Coalition to Defend Affirmative Actip674 F.3d at
1134 (quotind-os Angeles Cty. Bar Ass’n v. BBY9 F.2d 697, 704 (9th Cir. 1992)).

An entity invoking Eleventh Amendmemhmunity generally bears the burden of
asserting and ultimately proving those mattezsessary to establish its defenBel Campo v.
Kennedy517 F.3d 1070, 1075 (9th Cir. 2008ljjl v. Blind Indus. & Servs. of Md179 F.3d
754, 762 n.1 (9th Cir. 1999mended by01 F.3d 1186 (9th Cir. 2000). However, once a
defendant meets this burden, thedden shifts to plaintiff to deonstrate that an exception to
Eleventh Amendment immunity applieSeeTosco Corp. v. Communities for a Better En286

F.3d 495, 499 (9th Cir. 2001).
18
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Here, defendants DOGGR and CIPA assetthé@r motions to dismiss that plaintiffs’
claims against defendants DG®, Governor Brown, Kustidjdechodom are barred by the
Eleventh Amendment and should be dismissedaitk bf subject matter jisdiction. (Doc. Nos.
55 at 26-27; 64-1 at 14-15.) Defendants make gpeeific arguments in this regard. First,
defendants argue that the DOGGR is imminam liability underEleventh Amendment
immunity and, as a state agency, is not subject t&xhgarte Youngxception. (Doc. Nos. 55 &
26-27; 64-1 at 14-15.) Second, aefant DOGGR argues that plaffs cannot seek monetary
damages against defendants Governor Bréiustic, and Nechodom, because the Eleventh
Amendment bars all kinds of relief other than pexdive relief. (Doc. No. 64-1 at 16.) Finally
defendant DOGGR argues thatetfedants Governor Brown, Kustic, and Nechodom are imm
from liability under the Eleventh Amendment, and tBatparte Youngloes not apply. (Doc. N¢
64-1 at 17.) DefendamOGGR contends th&ix parte Youngloes not apply to claims against
defendants Governor Brown and Nechodom bexthere are no allegations establishing that
they did not have a sufficiently close ceation to the enforcement of the allegedly
unconstitutional acts.Id.) In particular, defendant arguthet only current DOGGR superviso
have “direct authority and pmipal responsibility for enforcgi’ legislation related to the
issuance of well-drilling permits.ld.) Defendant also contentisat the Eleventh Amendment
bars plaintiffs’ claims against fimer DOGGR Supervisor Kusticld() While defendants
concede thaEx parte Youngan apply to current DOGGR supmors, they argue that former
supervisors do not have the tygiedirect connection to alifgeedly unconstitutional activities
required undeEx parte Young (Id.)

In their opposition to defendants’ motionsdiemiss, plaintiffs daot contest that the
Eleventh Amendment bars claims against defenD&@®GR. (Doc. No. 77.) Plaintiffs also dg
not deny that the Eleventh Amendment bars &#frether than prospeee injunctive relief.
(Doc. No. 77 at 21.) However, plaintiffs contietiat claims against tendants Governor Browr
Nechodom, and Kustic are not barred by the EldwvA&mendment due to ¢happlicability of the
Ex parte Youngloctrine. (d. at 19-21.) Plaintiffs argue thBk parte Youngpplies here

because defendants Governor Brown and Nechddm a sufficiently close connection to the
19
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enforcement of alleged unconstitutional aats] because defendant Nechodom conspired wi
current state officials to effectuate constitutional violationd. at 19-21.)

The court concludes that the Eleventhé&dment bars all claims against defendant
DOGGR, claims against defendai@overnor Brown, Nechodom, and Kustic in their official
capacities for monetary relief, and claims agadefendants GovernBrown and Kustic for
injunctive relief. First, clans against the DOGGR are barred as a matter of law because th
DOGGR is a state agency protecbydEleventh Amendment immunitysee National Audubon
Society, Inc. v. Davj807 F.3d 835, 847 (9th Cir. 2002) (‘Gkwo state agencies are also
immune from suit because they are statéies, not individual state officers.”Freeman v.
Oakland Unified School Dist179 F.3d 846, 847 (9th Cir. 1999).

Second, plaintiffs’ claims for monetarglief against defenads Governor Brown,
Nechodom, and Kustic in their official capacstiare also barred by the Eleventh Amendment
As noted above, the Eleventh Amendment béfrsial capacity suits against government entiti
seeking monetary damageSee Pengd76 F.2d at 473ee generally Hafer v. Mel602 U.S. 21
26 (1991) (noting that “the phraseeting in their official capaties’ is best understood as a
reference to the capacity in which the state offissued, not the capacity in which the officer
inflicts the alleged injury”). Here, plaintiff& AC does not explicitly state whether plaintiffs
bring claims against state defendamnt their official or individual capacities. (Doc. No. 16.) A
oral argument on the pending motion, plaintiffsunsel described this action as a “hybrid”
between an official and individuahpacity suit. (Doc. No. 165 at 39nsofar as plaintiffs bring
claims for monetary damages against defersd@atvernor Brown, Nechodom, and Kustic in
their official capacities, these claimedrarred under the Eleventh Amendme®ée Pennhurst
465 U.S. at 102—-03. To the extent plaintféek monetary damages against these state
defendants in their individual capacity, howeysaintiffs’ claims are not precluded by the
Eleventh AmendmentSee Penad76 F.2d at 473.

Plaintiffs’ claims against defendant®w&rnor Brown and Kustic for prospective

injunctive relief are also barrdyy the Eleventh Amendment. The FAC alleges that defendant

Governor Brown “requested records aboet prermitting process,” (Doc. No. 16 at 29, § 140);
20
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advised the DOGGR on its permitting procebs, dt 5-6, 31, 11 23, 148); and fired a DOGGR

supervisor based on her refusal to approvecewell-drilling permits, subsequently convertin
the position of DOGGR supervistw a political appointment|d. at 6, 33, 11 23-25, 156).
However, the FAC does not allege facts sugggshat defendant Governor Brown has the
requisite enforcement authority to directly issiie permits in question or to change the rules
governing the permit processhas, plaintiffs may not invokEx parte Youngvith respect to
claims against defendant GoveriigBmown, and plaintiffs’ claims floprospective injunctive relief
against this defendant are bartgdthe Eleventh Amendmengee, e.gAssociation des Eleveu
de Canards et d’Oies du Quebec v. Harif9 F.3d 937, 943 (9th Cir. 2013) (finding Governc
Brown was entitled to Eleventh Amendment imntyivith respect to claims for prospective
injunctive relief based ohis alleged involvement in adminisitey a state law plaintiffs claimed
was unconstitutional, because “his only connectidth®relevant statute$ his general duty to
enforce California law”)National Audubon Soc., InB07 F.3d at 847 (finding that “suit is
barred against the Governor as.there is no showing that they have the requisite enforcem
connection”);cf. Artichoke Joe’s v. Norter216 F. Supp. 2d 1084, 1110 (E.D. Cal. 2002)
(holding that Governor Browwas subject to suit undéx parte Youngvhere the plaintiff
alleged “a specific connection to the challengadlusé,” in that the governor “negotiated and
approved the compacts that give ris¢he plaintiffs’ alleged injuries™)aff'd 353 F.3d 712 (9th
Cir. 2003).

Plaintiffs also may not invokiex parte Youngn pursuing claims against defendant

Kustic, the former DOGGR Supervisor. It isdisputed that the currelXOGGR Supervisor has

a direct enforcement connection to the allegediyoustitutional actions ehtified by plaintiffs.
However, a number of district courtsthis circuit have concluded thEk parte Youngloes not
apply to former government officials sued in thaficial capacities, eveif those officials may
have previously been kject to suit under thEx parte Youngloctrine. See, e.gMarilley v.
McCammanNo. C-11-02418 DMR, 2011 WL 5416254, at(*D. Cal. Nov. 8, 2011) (finding
that the Eleventh Amendment barred claims ag&xsyovernment employeégiven their statug

as former [officials]”). The r@gonale that has typically been offered by courts reaching this
21
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conclusion is that former government officiale &ano longer in a positioto provide injunctive
relief.” Himmelberger v. Lamarqu&lo. C 03-3011 RMW (PR), 2008 WL 2683117, at *4 (N.
Cal. July 3, 2008)see alsdredd v. AlameidaNo. C 05-3675 JF (PR), 2007 WL 518838, at *2
(N.D. Cal. Feb. 14, 2007) (finding that the Edath Amendment barred claims against ex-
government actors because such defendants wefm @oposition to provide injunctive relief”);

but cf.Reefshare, Ltd. v. Nagatdlo. CV 87-0024, 1987 WL 109921, at *14-15 (D. Hawali’i

D.

Aug. 4, 1987) (finding that the Eleventh Amendmeidtnot bar suit against a former government

official for prospective injunctie and declaratory relief, but natidressing thieasibility of
injunctive relief involving formegovernment officials, and nobnsidering the decisions of
courts concluding that such claims against former officials were barrese, defendant Kustic
is no longer an active DOGGR supeor. Ostensibly, he is theflore no longer involved in the
well-drilling permit issuance process, and would lb@tn a position to comply with any court
order directing his actions in that area. PI#sitofficial capacity claims against defendant
Kustic are thus barred by the EleveAtimnendment, and plaintiffs may not invoka parte Young
with respect to defendant Kustic.

Next, defendant Nechodom is immune freuit in his official capacity under the

Eleventh Amendment, but may properly be suegfospective injunctive relief. In the FAC,

plaintiffs allege the following: tt defendant Nechodom was a diceaif the CDC at the time of

the challenged action; that he “[set] policies to permit injection wells into or near fresh watg

and that he attended reguhaeetings with DOGGR officiagland California oil and gas

companies to negotiate the granting of undergronjedtion permits. (Doc. No. 16 at 17, 34, %

19 76, 162, 251.) California Public ResourCesle § 3013 additiongllprovides that CDC
directors “shall have all powers”dhare “necessary to carry dbe purposes dhis division,”
and that DOGGR supervisors may only act “withdperoval of the director.” Cal. Pub. Res.

Code. § 3013. Together, plaintiffs’ allgations and this statutoryniguage suggest that defend

® California Public Resource@e § 3103 reads: “This divisionadhbe liberally construed to
meet its purposes, and the director and the sigeenacting with the approval of the director,
shall have all powers, includirige authority to adopt rulesd regulations, which may be
necessary to carigut the purposes diis division.”
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Nechodom had more than a “general duty to exfdrbut rather had amict role in approving
the DOGGR supervisor’'s permit decisioree Ex parte Young09 U.S. at 157. As such,
defendant Nechodom has the requisite connectionftmoement to be subject to suit pursuant
Ex parte Youngnd may be sued for ppoective injunctive relief.SeeArtichoke Joe’'s216 F.
Supp. 2d at 1110 (holding that GoverBryown was subject to suit undeéx parte Youngvhere
the plaintiff alleged “a specific connectionttee challenged statute,” in that the governor
“approved the compacts that give risghe plaintiffs’ alleged injuries”).

V. Absolute Immunity

Defendants also argue that the plaintitfisiims against defendants Governor Brown,
Nechodom, Kustic, and Oviatteabarred by absolute immuntty.

Legislators and judges have absolute imityunom suits stemming from acts committe
within the jurisdiction of their positionSee Johnson v. Reag&?4 F.2d 1123, 1124 (9th Cir.
1975);see generallyteven H. Steinglass, Federal lonmty Doctrines, § 15:2 (2015).
Specifically, “[t]he absolute immunity of legislagrin their legislativeunctions . . . now is well
settled.” Harlow v. Fitzgerald 457 U.S. 800, 807 (1982) (citations omittex®e also Trevino by
and Through Cruz. Gates 23 F.3d 1480, 1482 (9th Cir. 1994 bsolute immunity extends to
federal, state, and local legisled, and precludes suits for batljunctive and monetary relief.
See Supreme Court v. Consumers Undib U.S. 719, 731-34 (198@amsky v. Hanselb33
F.2d 677, 684 (9th Cir. 1991Kuzinich v. County of Santa Clgré89 F.2d 1345, 1349 (9th Cir|
1982). The aim of this immunity is to “protec|t] the legislative process by shielding lawmal
from civil liability based on their legislative lowhich necessarily involves the balancing of
social needs and rights of different group$reving 23 F.3d at 148Z%ee also Tenney v.
Brandhove 341 U.S. 367, 377 (1951).

1

® Defendant DOGGR also argues that absalatequalified immunity baplaintiffs’ RICO and
§ 1983 claims against it. (Doc. No. 64-1 at Zh)}2Having found that the Eleventh Amendme
entirely precludes plaintiffs’ claims againsteledant DOGGR, the court need not reach the is
of whether defendant DOGGR is entitledatasolute or qualified immunity.
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“Although legislators undertakinggislative acts are absoligemmune from suit, they
receive less protection whe@erforming executive acts.Cinevision Corp. v. City of Burbank
745 F.2d 560, 577-80 (9th Cir. 1984¢e alsZzamsky 933 F.2d at 684. In deciding whether an
act is legislative in nature, courts in this ait@are to consider a numbef factors, including:

(i) whether the act involves tliermulation of policy rather #n ad hoc decision-making, and
(i) whether the act applies generally to the camity rather than beindirected at one or few
individuals. See Trevinp23 F.3d at 148%ee also Norse v. City of Santa Cr629 F.3d 966,
977-78 (9th Cir. 2010).

Judges and those performing quasi-judicial fumgiare absolutelynimune from liability
for damages based on acts performédiwtheir judicial capacitiesStump v. Sparkmad35
U.S. 349, 360 (1978%ee also In re Castill@297 F.3d 940, 948 (9th Cir. 200B)uvall v. County
of Kitsap 260 F.3d 1124, 1142 (9th Cir. 2001) (notingttQuasi-judicial absolute immunity
precludes suits for monetary damages, but doeprotect against suits for injunctive relief).
Absolute immunity applies to non-judicial officéianly if they perform dficial duties that are
functionally comparable to those of judges, diaties that involve the excise of discretion in
resolving disputes.’In re Castillg 297 F.3d at 94&ee also Antoine v. Byers & Anderson, Ing.
508 U.S. 429, 435 (1993). Officiaté government agencies mays be entitled to absolute
immunity, but only insofar as &y perform functions analogotsthose of a prosecutor or a
judge. See Romano v. Bihl&69 F.3d 1182, 1186 (9th Cir. 1998¢e also Burton v. Infinity
Capital Mgt, 753 F.3d 954, 959-60 (9th Cir. 2014).eTinth Circuit has articulated six
nonexclusive factors for courts tonsider in determining whedr a defendant is entitled to
guasi-judicial immunity: (i) the need to asstinat the individual can perform his functions
without harassment or intimidati; (ii) the presence of safegda that reduce the need for
lawsuits as a means of controlling unconsitial conduct; (iii) insulation from political
influence; (iv) the importance grecedent; (v) the adversary natoféhe process; and (vi) the
correctability of error on appeaBuckwalter v. Nev. Bd. of Med. Examinés88 F.3d 737, 740
(9th Cir. 2012).

i
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For legislative and judicial absolute immunitlye party asserting the immunity carries
burden of proof.See Hafer v. Meldb02 U.S. 21, 29 (1991) (citirBurns v. Reedb00 U.S. 478,
486-87 (1991)). “[O]fficials seeking absolute imnity must show that such immunity is
justified for the governmental function at issuéd

Defendants move to dismiss plaintifBICO and § 1983 claimsgainst defendants
Governor Brown, Nechodom, Kustic, and Oviatttba basis of absolute immunity. Defendan
first invoke absolute legislative immunity. f2adant DOGGR argues thabsolute legislative
immunity applies to all government defendabécause plaintiffs’ claims are based on the
DOGGR’s promulgation of policies and regutais concerning underground well injection.
(Doc. No. 64-1 at 26.) Meanwhildefendant Oviatt argues that pitffs’ specific claims agains
her stem entirely from her legislative acts—molvement in county-wde zoning legislation.
(Doc. Nos. 57 at 18-19; 64-1 at 25-26.)

Defendants next argue that, insofar asriffs’ claims relate to DOGGR permitting

decisions, such claims are bartgdquasi-judicial absolute immitp. (Doc. No. 64-1 at 26-27.

Defendant DOGGR contends that permitting decisaresadjudicatory in nature, since they are

subject to a statutory complaint process anddaial review, and tht defendants are thus
absolutely immune from suit premised on thewolvement in those permitting decisionsd.)

In their oppositions, plaintiffs argue thae individual government defendants are not

protected by absolute immunity. They first dengt absolute legislative immunity applies here,

arguing that their claims do natise from the DOGGR'’s prongadtion of new regulations, but

rather from defendants’ efforts tieviate from existing federal lavesid policies. (Doc. No. 77 at

22.) Plaintiffs also deny thabsolute judicial immunity apigls, contending that the DOGGR
permitting process is not adjudicatory in naturel. gt 24-25.)

Here, plaintiffs’ claims against defendai@overnor Brown, Nechodom, Kustic, and
Oviatt are based on the following alleged conduct: (i) defendant Governor Brown acquiring
certain permit approval recordasymmunicating with DOGGR offials about the operation of t
permitting program, and making DOGGR hiring demisi with the aim of controlling the well-

drilling permit process, (Doc. No. 16 &6, 29, 31, 33, {1 23-25, 148, 158); (ii) defendant
25
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Nechodom “setting policies to permit injectionlisento or near fresh water,” endorsing a
flexible permit-granting process by DOGGR supervisors, and attending meetings with DO
officials and oil companies to negotiate thranting of underground injection permitsl. gt 6,
17, 34,51, 11 26, 76, 162, 251); (iii) defendant Kussaing underground injection permits to
certain oil companies, and mewgiwith oil and trade groups thiscuss environmental issuelsl. (
at 30, 3840, 11 139, 189-196, 201); and (iv) defen@aiatt communicating with defendant
Nechodom to discuss environmental issues veaor#ting with other defendants to intimidate
witnesses, suppress research, destroy docupagratsvithhold information from the publidd(
at7, 34, 35, at 11 35-37, 163, 166, 171). Based upondhegations in thEAC it appears that
plaintiffs base their claims on conduct unrethto the DOGGR'’s promulgation of environmen
regulations. Though the FAC malgsneral reference to defendant Nechodom’s involvemer
setting DOGGR environmental policies, it doesaygpear that plaintiffs pursue liability agains
defendant Nechodom based on his involvemeshacting DOGGR regulations. The court
therefore concludes that defendahave not met their burdenddémonstrating the applicability
of absolute legislative immunity to any the individual government defendantee Hafer502
U.S. at 29 (“[Ol]fficials seeking absolute immunityust show that sudmmunity is justified for
the governmental function at issue.”) (citiBgrns 500 U.S. at 486-87).

Absolute judicial immunity is inapplicabte claims against defielants Governor Brown
and Oviatt, since the FAC pleads facts indicating that thesefdedants were involved in the
DOGGR'’s permitting process. With respect to plaintiffs’ claimsresgalefendants Nechodom
and Kustic, the applicability of absolute jadil immunity depends on whether their alleged
involvement in DOGGR permitting constitutes qujasiicial conduct. Whe defendants argue
generally that DOGGR permitting press is adjudicatory in natutbgy have failed to address
the factors articulated by the Ninth Circuit fdentifying quasi-judiciabctivities. (Doc. No. 64-
1 at 26—-27.) Defendants point autly that DOGGR permit decisiose subject to a statutory

complaint process, without analyzing whetherdbeision to award a permit is itself akin to a

judicial proceeding. I4.) Accordingly, the court concludesatrdefendants have not borne thej

burden of establishing the applicalyilaf quasi-judicial immunity hereSee Swenson v. Siskiyc
26
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Cty, No. 2:08-cv-1675 KIM CMK, 2014 WL 6390656, at *13 (E.D. Cal. Nov. 17, 2(i)ing
that defendants failed to meet their burdeshadwing quasi-judicial absolute immunity because
they neither acknowledged nor adsbed the Ninth Circuit’s factorsgee also Howard v. Suski
26 F.3d 84, 86 (8th Cir. 1994) (noting that “catebility of error on appeal” does not alone

“provide sufficient checks on agenezgal to justify absolute immunity”Neyers v. Contra Cost

o2

Cty. Dep't of Soc. Sen812 F.2d 1154, 1157 (9th Cir. 1987n(fing that a social worker was
not entitled to absolute immunity for conduct thaturred prior to the itiation of quasi-judicial
child dependency proceedings).

Accordingly, the court concludes plaintiftdaims against defendants Governor Browrn,
Nechodom, Kustic, and Oviatt aretrimarred by absolute immunity.

V. Qualified Immunity

Defendants also argue that plaintiff$aims against defendants Governor Brown,
Nechodom, Kustic, and Oviatteabarred by qualified immunity.

Government officials enjoy qualified immunitsom civil damages unless their conduct
violates “clearly estdlshed statutory or congitional rights of whicha reasonable person would
have known.” Jeffers v. Gome267 F.3d 895, 910 (9th Cir. 2001) (quotidgrlow v. Fitzgerald
457 U.S. 800, 818 (19828ee also Bruce v. Y]s351 F.3d 1283, 1290 (9th Cir. 2003). When

determining whether qualified immunity appliess tentral questions are: (i) whether the fact

U7

alleged, taken in the light most favorable to pheantiff, demonstrate #it the defendant’s conduct
violated a statutory or constitutional right; anylwhether the right at issue was “clearly
established.”Saucier v. Katz533 U.S. 194, 201 (20019¢e alsdPearson v. Callaharb55 U.S.
223, 236 (2009) (holding that thiso-part analysis is “oftebeneficial” but not mandatory).
“A government official’s conduct violate[s]e&hrly established lawhen, at the time of
the challenged conduct, ‘[tlhe canirs of [a] right [are] sufficietty clear’ that every ‘reasonable
official would have undersbd that what he is doingolates that right.”” Ashcroft v. al-Kidd
563 U.S. 731, 741 ((2011) (quotignderson v. Creightqrt83 U.S. 635, 640 (1987)). In this
regard, “existing precedent must have plabedstatutory or constitutional question beyond

debate.”Id.; see also Clement v. Gome&88 F.3d 898, 906 (9th Cir. 2002) (observing that “[t]he
27
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proper inquiry focuses on . . . whether the sbathe law [at the relevant time] gave ‘fair
warning'’ to the officials that theconduct was unconstitutional”) (quotiggucier 533 U.S. at
202). The inquiry must be undertaken in lightlod specific context of the particular case.
Saucier 533 U.S. at 201.

Plaintiffs bear the burden of proving the existence of a “clearlyplestad” right at the
time of the allegedly impermissible condu@iarabochia v. Adkins7/66 F.3d 1115, 1125 (9th
Cir. 2014);Maraziti v. First Interstate Bank53 F.2d 520, 523 (9th Cir. 1992). If this burden
met by plaintiff, the defendant then bearslibeden of establishing that his actions were
reasonable, even though they mighte violated the plaintif§ federally protected right¥oe v.
Petaluma City Sch. Dist54 F.3d 1447, 1450 (9th Cir. 19958ge also DiRuzza v. County of
Tehama206 F.3d 1304, 1313 (9th Cir. 2000)R]egardless of whether the constitutional
violation occurred, the [official$hould prevail if the right asged by the plaintiff was not
‘clearly established’ or the fficial] could have reasonably beved that his particular conduct
was lawful.” Romero v. Kitsap Cty931 F.2d 624, 627 (9th Cir. 199%ge also Moran v. State
of Washington147 F.3d 839, 844 (9th Cir. 1998)

Defendants DOGGR and Oviatt arghat plaintiffs’ claimsagainst Governor Brown,
Nechodom, Kustic, and Oviatt are barred by gieglifmmunity. In particular, defendants
contend that plaintiffs’ FAC does not suffictgnallege defendantaolated any clearly
established statutory arconstitutional rights and, in anyent, defendants calihave reasonab
believed that their actions were legal. (Doc. Nos. 57 at 21-22; 64-1 at 27-28.)

Plaintiffs contend that defendants are nditkxa to qualified mmunity, because their
actions were unlawful and they could not haesomably believed otherwise. (Doc. Nos. 76 :
15-17; 77 at 25-26.) In this regapthintiffs reference the FACallegations of SDWA and sta|
law violations. (Doc. Nos. 76 at 17; 77 at 25-26.)

The court concludes that plaintiffs’atins against defendants Governor Brown,
Nechodom, Kustic, and Oviatt for monetary damages are barred by qualified immunity. A
above, plaintiffs pursue liability against thekdendants based on a potpourri of conclusory

factual allegations, including claims of defentf conspiring to violate the SDWA, illegally
28

S

Yy

e

5 note




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

meeting with private entities to discuss/g@onmental policies, bicking public comment on
environmental laws, destroying governmentuwtoents, and intimidating witnessesd. @t 5-7,
17 29-31, 33-34, 35, 38-40, 48, 51 at 11 23-25, 35-37, 76, 139, 148, 158, 162—63, 166,
189-196, 201, 238, 251). Notably, these broad, higldyged general claims are made witho
specific factual allegations supportitigem. As discussed in furthéetail below, plaintiffs in
their FAC allege no particular conduct byse defendants amountittgga statutory or
constitutional violation.See infraSections VI-VII. Plaintiffs thus fail to satisfy the first elems
of the two-prong test for overcoming qualified immunifee, e.gDupris v. McDonalgdNo. 08—
8132-PCT-PGR, 08-8133-PCT-PGR, 2010 WL 231548, @. Ariz. Jan. 13, 2010) (stating
that “to overcome qualified immunity, a plaintiff tmt allege facts, not simply conclusions, th
show that an individuadras personally involved in the [violation]™) (citingarren v.
Harrington, 152 F.3d 1193, 1194 (9th Cir. 1998)). Gemgently, plaintiffs’ § 1983 and RICO
claims for monetary damages against defatel&overnor Brown, Kustic, Nechodom, and
Oviatt, as pled in the FAC, are barred by qualified immunity.
VI.  RICO claims

Defendants argue that plaiifiéi RICO claims against them should be dismissed beca
plaintiffs lack standing to brinthese claims and have failed to sufficiently plead the element
a RICO claim in their FAC. The court addresses each argument in turn.

a. Standing

To maintain an action in federal court, pldiistmust allege factd®wing that they have
Article 11l standing. Lujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992). Plaintiffs can
allege Article Ill standing by pleading: “(jury-in-fact—plaintiffs must allege concrete and
particularized and actual or imminent hatora legally protected interest; (@Gausal
connectior—the injury must be fairly traceable the conduct complained of; and (iii)
redressability—a favorable decision must be likaty redress the injury-in-fact.Barnum Timber
v. U.S. E.P.A.633 F.3d 894, 897 (9th Cir. 2011) (quaia marks and citations omitted) .

Associations must meet additional requiremeémizrder to have Article 11l standing in

federal courts. In general, an associationdtasding to bring suit on belf of their members
29
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when three conditions are met: (i) its members dadherwise have stamdj to sue in their owr]
right; (i) the interests it seeks to protecé germane to the ongaation’s purpose; and

(i) neither the claim asserted nor the religfuested requires the piaipation of individual
members in the lawsuitSee Hunt v. WashingtonaB Apple Advert. Comm’'d32 U.S. 333,
342-43 (1977). No federal court has held that ancéstsan has standing ®eek monetary relie
on behalf of its members, howevddnited Union of Roofers, Waterproofers, & Allied Trades
No. 40 v. Insurance Corp. of Ar819 F.2d 1398, 1400 (9th Cir. 1990) (citing
Telecommunication Research & Action Ctr. v. Allnet Communication Servsg§06d-.2d 1093
1095 (D.C. Cir. 1986))xee also Air Transport Association of America v. R80d~.3d 477,
484-85 (D.C. Cir. 1996) (and cases cited therein).

Plaintiffs bringing claims under the fedeRIICO statute must also meet additional
standing requirements. Under RICO'’s civil emfeEment mechanism, “[a]ny person injured in
business or property by reasoreofiolation of [18 U.S.C. 8962] may sue therefore in any
appropriate United States distrcourt.” 18 U.S.C. § 1964(c). To have standing under 8§ 19¢
a plaintiff must allege: (i) “thatis alleged harm qualifies as ilyuo his business or property;”
and (ii) “that his harm was ‘by reason of’ tR&€CO violation, which reques the plaintiff to
establish proximate causationCanyon County v. Syngenta Seeds,, Bt9 F.3d 969, 972 (9th
Cir. 2008). Injury to business property requires tangible acdncrete financial loss, rather
than speculative or uncertain har@uerrero v. Gates357 F.3d 911, 920 (9th Cir. 2008teele
v. Hospital Corp. of Am36 F.3d 69, 71 (9th Cir. 1994)scar v. University Students Co-
operative Assoc964 F.2d 783, 788 (9th Cir. 1992). Meanwhile, reliance “on an attenuated
of conjecture” is insufficient to suppt proximate causatn under 8§ 1964(c)Salmon Spawning
& Recovery Alliance v. Gutierre545 F.3d 1220, 1228 (9th Cir. 2008) (citation omitted).

In their motions to dismiss, defendantsai@ental and CRC, Chevron, CIPA, and Ovia

argue that plaintiffs lack staing under Article 11l and RICODefendants first contend that the

’ Plaintiffs with standing mageek treble damages, costsj attorney’s fees under the civil
RICO statute.Seel8 U.S.C. § 1962(c). However, privgtarties cannot pursuejunctive relief
under RICO.See Religious Tech. Ctr. v. Wollersheii@6 F.2d 1076, 1088 (9th Cir. 1986)
(observing that “no private equitable action” is permitted under RICO).

30
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Committee plaintiff lacks Article 11l standing to seek monetary relief because associations
sue for money damages on behalf of their membéDoc. Nos. 51 at 24; 53-1 at 10-11; 55 at
22-23; 57 at 25; 59-1 4b; 63-1 at 10-11.)

Defendants Occidental and CRTIPA, Oviatt, and WSPA alscontend that plaintiffs
lack standing under 8§ 1964(c) of RICO. Pldfsticlaims for injunctive relief fail, defendants
argue, because private parties cdrseek equitable relief in RICO actions. (Doc. Nos. 51 at
55 at 22-23; 57 at 25; 63-1 at 10-11.) Defendamsend that plaintiffstlaims for monetary
damages against individual defendants WedelHopkins also fail because plaintiffs have not
sufficiently alleged injury or caation. (Doc. Nos. 51 at 24; 8623; 57 at 25-26; 59-1 at 15;
63-1 at 11-13.) First, defendanatssert that plaintiffs have not adequately alleged injury to
business or property, and that pl&f Wedel has not alleged facshowing a concrete financial
loss. (d.) Second, defendants argue that both pfésrHopkins and Wedel have failed to
sufficiently allege proximate causatidn(Doc. No. 51 at 25; 55 &8; 57 at 26, 32; 63-1 at 11—
13.) According to defendantc€@dental and CRC, in their FA@aintiffs allege only that
defendants’ actions indirectly ceed harm to plaintiffs’ propertpffering an attenuated theory
liability. (Doc. No. 51 at 26.) Defendants Ocaitld and CRC, Oviatt, and Chevron contend
causation is especially tenuous with respectampff Hopkins’ claims. (Doc. Nos. 51 at 24; 5
at 26; 59-1 at 16). Defendants note that pliiRtopkins’ only alleged ijury is to his cherry
trees. [d.) They point to the complaint in a separsti@e court suit brght by plaintiff Hopkins
Palla Farms in which plaintiff alleged that a differeptarty caused the same harm to his cher
trees. [d.); see supré&ection I. Defendants conclude tigaten these allegations plaintiff
Hopkins cannot exclude the possibility that ayather than defendasmtaused his alleged
injury. (Doc. No. 51 at 25.)

In their oppositions to defendants’ motions to dismiss, plaintiffs argue they do have

Article 11l standing. (Doc. No. 71 at 25-26.) Rjrplaintiffs argue that courts have not

8 Defendant Chevron also argues that plaintiéfure to allege injuy or causation defeats
standing, but contends that plaffgihave failed to satisfy theqairements of Article Il rather
than those of § 1964(c) of RICO. (Doc. No. 59-1 at 15-17.)
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conclusively rejected the possibyliof associational ahding to seek monetary relief, and that
plaintiff Committee here satisfies thtuntfactors. (d.) Second, plaintiffs argue they have
standing under § 1964(c) of RICO. (Doc. Na&.at 23—-24.) Plaintiffs do not respond to
defendants’ argument that private partiesncd sue for injunctiveelief under RICO. I¢l.)
However, plaintiffs contend th#ttey have sufficiently allegdabth injury and causation. They
assert that the FAC adequately alleges a adimmebetween the relevant harm, damage to
plaintiffs’ property from compromised water qinal and the alleged stabry violation, breach
of the SDWA. [d. at 24.) According to plaintiffs, nmore is required for RICO standingd.{
Additionally, plaintiffs deny that plaintiff Hpkins’ pending state lawsuit defeats injury or
proximate cause with respecthis RICO claims presented in the FAC, as there has not bee
final adjudication of that state court actionigfhwas initiated before new facts emerged that
form the basis of the instant suitd.(at 24-25.)

The court finds defendants’ arguments persuasive. Given that plaintiffs’ claims for
monetary relief would “necesshrinvolve individualized proo&ind thus the participation of

association members,” the Committee lacks assonaltstanding to seek monetary damages

United Union of Roofers v. Ins. Corp. of AB19 F.2d 1398, 1400 (9th Cir. 1990) (noting that

“no federal court has allowed association standing to seek mtamg relief on behalf of its
members,” because “claims for méa relief necessarily involve individualized proof and th
the individual participatiof association members’Alperin v. Vatican BankNo. C-99-04941
MMC, 2008 WL 5093000, at *8 (N.D. Cal. Feb. 21, 2009) the extent the associational

plaintiffs assert claims for which they areekimg monetary damages, specifically, conversion

unjust enrichment, and restitutionethssociational plaintiffs lack standing with respect to su¢

claims.”). While plaintiffs argue that the necessitysoime individualized proof does not defeagt

associational standing, this is true onlyhe context of suits fonon-monetary reliefSee, e.qg.
Associated General Contractors of Califaninc. v. Coalition for Economic Equjt950 F.3d
1401, (9th Cir. 1991) (finding thagblaintiff’'s request for declaratgrand injunctive relief did not
require individualized prooflliance for Open Soc'’y Int’l, I v. U.S. Agency for Int'| Dev.

570 F. Supp. 2d 533, 542-43 (S.D.N.Y. 2008) (findirag the necessity of a limited amount of
32
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individualized proof did not deht associational stding when the plaintiff association sought
only injunctive and declaratory relief).

Plaintiffs Hopkins and Wedel ka also failed to estabhgheir standing under RICO.
The court first notes that plaiffs have satisfied the civil RICO standard for injury. The FAC
alleges the following injuries suffered by plaintifi®pkins and Wedel: (i) “deprivation . . . of
[plaintiff Hopkins and Wedel’s] property artdeir right to petition the government” about
environmental issuedd( at 50-52, 11 242, 253-55), and (iQwiler yields” in farming
operations managed by the farméintiffs, leaving plaintiff Fbpkins with “no choice but to
remove an entire orchard of cherry tre®bdc. No. 16 at 6-7, 15, 50-51, 11 30, 68—68, 246)
is the case that deprivation oh#& right to petition te government” is not a tangible and concr
financial loss, and does not catigke injury to “business or pperty” as required by 8 1964(c).
See Guerrerp357 F.3d at 920 (stating that “businespmperty” injuryunder 8§ 1964(c) of
RICO includes “only direct, tangi®] and concrete financial losses,” and that economic injuri
flowing from plaintiff's intangible injury did not anfer statutory standing3ee also Marina

Point Development Associates v. United Ste&846 F. Supp. 2d 1144, 1148 (C.D. Cal. 2005)

(finding that “deprivation of the right to honest government servgeet a tangibl@and concrete

financial loss,” and thus does not constitute gurynunder RICO). However, plaintiffs have
alleged tangible and concrete lesselated to agricultal productivity. In tis regard, their FAC
adequately alleges plaintiffsagkins and Wedel's concrete inést in Kern County farmland by
indicating they were responsible for ocseeing management of county orcharise Churchill
County v. Babbift150 F.3d 1072, 1078 (9th Cir. 1998) (“A piaif can establish the requisite
threatened concrete interest for [Article llisting . . . where the plaintiff has the procedural
right to protect its interes land management by showing that it owns or manages land

threatened by the challenged action or orais8i The FAC alsolieges that plaintiffs

experienced economic losses related to a declitreeiagricultural productivity of that farmland.

While plaintiffs do not quantify the specific amountleds, plaintiffs’ allegions are sufficient a
this stage of the litigation tplead injury under 8§ 1964(ckee, e.gPlanned Parenthood of

Columbia/Willamette, Inc. v. Amean Coalition of Life Activist945 F. Supp. 1355, 1383 (D.
33
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Or. 1996)(finding that plaintiffs suffieently pled a RICO injury iralleging that “defendants’
racketeering activities have decreased the volume of business . . . in an amount not less t
million,” despite plaintiffs “not specifically ideify[ing] how they calcuhted their damages”);
see generallyujan, 504 U.S. at 561 (“At the pleading stageneral factual alfgations of injury
resulting from the defendant’s conduct may séfifor on a motion to dismiss we presume tha
general allegations embrace thepecific facts that are necessto support the claim”).
Nonetheless, plaintiffs’ Hopkins and \d& fail to satisfy the proximate cause
requirement for standing under 8§ 1964(c) of the REIglute. The FAC sets out an excessive
attenuated theory of causatioih.does not clearly allege how the defendants’ conduct led to
concrete impact on the environment, induceaage to the plaintiffs’ farmland, or produced a
lower yield in plaintiffs’ farming operationsThe causal connection being suggested by the F
is especially unclear with regis to plaintiff Hopkns’ claims, given that he has alleged a
different causal source for the very sameriegiin his pending state court lawsiglla Farms
Ultimately, there are “numerous alternative causasitlight be the actual source or sources (
the [plaintiffs’] alleged harm."Canyon County519 F.3d at 983 (2008)ge also Anza v. Ideal
Steel Supply Corp547 U.S. 451, 460 (2006) (noting tlatenuated theories of causation are
insufficient to allege proximate causation, as meguunder § 1964(c) of RIO). The court thus
finds that plaintiffs have failed to allege faah their FAC showing a sufficient causal nexus
between the defendants’ allegezhduct and the financial haraiegedly suffered by plaintiffs
Hopkins and Wedel. Accordingly, plaintiffadk standing to bring their RICO claims.

b. Pleading Sufficiency

Defendants additionally argtileat plaintiffs’ RICO clams fail under federal pleading
standards.

The civil RICO statutes allow individuals fite suit and recover treble damages again
individuals who, through a “patteonf racketeering activity,” acquir@n interest in, or conduct tl
business of, an enterprise eggd in interstate or foreign commerce. 18 U.S.C. 88 1962(b),
1962(c), 1964(d). In particulag, 1962(c) prohibits conductingedhaffairs of an enterprise

engaged in interstate or foreign commerce througdtt@rn of racketeering taties. RICO also
34
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creates a private cause of action against indalgdlwho conspire to engage in such prohibited
activity. 18 U.S.C. § 1962(d).

To state a RICO claim under § 1962(c), argi#iimust allege: (i) conduct (ii) of an
enterprise (ii) through a pattefw) of racketeeringactivity, and (v) injuryin the plaintiffs’
business or property by the condoonhstituting the violationSedima, S.P.R.L. v. Imrex Co.,
Inc., 473 U.S. 479, 496 (1985anford v. MemberWorks, In625 F.3d 550, 557, 559 (9th Cir
2010) (setting forth elements of a RICO clainden18 U.S.C. § 1962(c)). “The touchstone of

[Section 1962(c)] is that each individual defendanst be shown to have personally participated

in a pattern of raakeering activity.”Zazzali v. Ellison973 F. Supp. 2d 1187, 1200 (D. Idaho
2013).
To plead a violation of § 1962(d), meanwhilglaintiff must allegé‘either an agreement

that is a substantive violation BICO or that the defendants agreaeccommit, or participated in

a violation of two predicate offensestfoward v. America Online, Inc208 F.3d 741, 751 (9th
Cir. 2000). “The illegal agreement need noelzpress as long as its existence can be inferred
from the words, actions, or interdepenceiof activities and psons involved.”Oki
Semiconductor Co. v. Wells Fargo Bank, Nat. As298 F.3d 768, 775 (9th Cir. 2002). Under
1962(d), while a defendant need not have personaltymitted a predicate act, or even an overt

act in furtherance of the RICO conspiracy, theeddant must be “aware tfe essential nature

J7

and scope of the enterprise anténded to participate in it.Baumer v. Pachi8 F.3d 1341, 134
(9th Cir. 1993)see also Salinas v. United Statg22 U.S. 52, 63 (1997 oward v. America
Online, Inc, 208 F.3d 741, 751 (9th Cir. 2000).

Generally, plaintiffs pursuinRICO claims under both 88 1962@d (d) in federal cour
must satisfy the pleading standard$-etleral Civil Procedure Rule 8(€§ee Wagh v. Metris
Direct, Inc, 363 F.3d 821, 828 (9th Cir. 2008)erruled on other grounds Bdom v. Microsoft
Corp.,486 F.3d 541, 551 (9th Cir. 2007) (en bamsee also Cascade Yarns, Inc. v. Knitting
Fever, Inc, No. C10-861 RSM, 2011 WL 31862, at *9 W Wash. Jan. 3, 2011) (noting that,
for plaintiff's RICO-related conspiracy claim & conspiracy allegation will be evaluated under

the more liberal Rule 8(a) pleading standatteathan the heightenedquirements of Rule
35
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9(b)"); Brewer v. SalyerNo. CV F 06-01324 AWI DLB, @07 WL 1454276, at *3 n.2 (E.D. Cal.

May 17, 2007)stating that “the proper standard [tbe instant RICO claim] is the notice
pleading requirements of Rule 8”). However,enta RICO claim is based on a predicate offense
of fraud, the “circumstances constituting fraud . .alldbe stated with padularity” pursuant to
Federal Civil Procedure Rule 9(btdwards v. Marin Park, Inc356 F.3d 1058, 1066 (9th Cir.
2004); see alsBanford 625 F.3d at 557-58&yving v. Lennar Corp.No. CIV S-12-290 KIJM
EFB, 2013 WL 1308712, at *9 (E.D. Cal. Afdr;.2013) (“In addition to the pleading
requirements of Rule 8, allegations of frandst meet heightengideading stadards.”);cf. Slade
v. Gates No. 01-8344-RMT, 2002 WL 31357043, at *6 (CQal. Oct. 2, 2022) (“Other than
fraud, RICO predicate acts need not be pled paiticularity but must beufficiently pled to
give Defendants notice of the factual basis of the claim.”). Thus, with respect to fraud-based
RICO claims, “the pleader must state thmedj place, and specific content of the false
representations as well as the identitethe parties to #hrepresentation.Odom,486 F.3d at
553;see also Alan Neuman Prods., Inc. v. Albri@®2 F.2d 1388, 1392—-93 (9th Cir. 1989).

Here, defendants argue that plaintiffs’ RIC@ims should be dismissed because they
have failed to adequately pledu® existence of a RICO ente@ior a pattern of racketeering
activity. The court anages both arguments below.

i. RICO enterprise

First, defendants argue that plaintiffs’ RIC@ims are subject to dismissal because their
FAC fails to adequately alle the existence of a RIC@nterprise” under 8 1962(c).

The RICO statute defines “enterprise” to ud “any individual, pdnership, corporatior

association, or other legal egtitnd any union or group of individsaassociated in fact although
not a legal entity.” 18 U.S.C. 8§ 1961(4). To shanwassociation-in-fact enterprise, plaintiffs
must plead three elements. Firsgiptiffs must plead a common purposgee Eclectic Props.
E., LLC v. Marcus & Millichap C9.751 F.3d 990, 997 (9th Cir. 2014ge also Odon#86 F.3d
at 552. To show a common purpose, plaintiffs nallsge that the group engaged in enterprise
conduct distinct from their own affair©dom 486 F.3d at 54%;f. Gomez v. Guthy-Renker, LLIC

No. EDCV 14-01425 JGB (KKx), 2015 WA270042, at *9 (noting théin the Ninth Circuit, the
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law is unsettled as to whether the common psgpaust be fraudulent”) (quotation omitted).
Second, plaintiffs must plead angoing structure or organization to the enterprise, which m:
either formal or informal.See United States v. Turked®2 U.S. 576, 583 (1981Fclectic 751
F.3d at 997Ellis v. J.P. Morgan Chase & C®50 F. Supp. 2d 1062, 1089 (N.D. Cal. 20%8g

also Odom486 F.3d at 551 (noting that “an associdtethct enterpriseinder RICO does not

require any particular org&ational structure, separate or othiset). Plaintiffs must also allege

facts showing “some participatiom the operation or managementtiog enterprise” by member
Reves v. Ernst & Youn§07 U.S. 170, 176 (1993)alter v. Drayson538 F.3d 1244, 1249 (9th
Cir. 2008). Third, plaintiffs mst plead that the enterprise had the longevity necessary to
accomplish its purposeSee Eclectic751 F.3d at 99%&ee also Odom86 F.3d at 552. Finally,
they must allege facts indicating that thiegéd associates in the enterprise, over time,
“function[ed] as a continuing unit. Turkette 452 U.S. at 583.

In general, there is “no restriction upor fissociations embraced by the definition of
enterprise.’'United States v. FeldmaB53 F.2d 648, 655 (9th Cir. 1988) (citibgited States v.
Turkette 452 576, 580 (1981)3ee also Odon#86 F.3d at 548 (stating tHalis definition is not]
very demanding”). Thus, a RICO enterpnisay include “any union agroup of individuals
associated in fact.Boyle v. United State856 U.S. 938, 944 n.2 (2009ge also River City
Markets, Inc. v. Fleming Foods West, |60 F.2d 1458, 1461 (9th Cir. 1992) (concluding th
an enterprise may “consist of a group of individuassociated in fact with various corporation
but noting that a single entity cannot be b@tRICO enterprise and an individual RICO
defendant)¢f. Cedric Kushner Promotions, Ltd. v. Kjrg83 U.S. 158, 163 (2001) (noting that
single entity cannot be both a RI@&dterprise and an individual RD defendant). To the exter
that corporations are named as RICO defendeatd) individual corporation represents a legd
entity and, alone, may be charged as the RICO enter@eeFeldmar853 F.2d at 655.

In their motions to dismiss, defendants eclively assert three reasons why plaintiffs
have failed to adequately allegdRICO enterprise in the FAC. First, defendants Occidental
CRC, CIPA, Oviatt, and WSPA contend that pldfathave not alleged that defendants associ

together for a common purpose of engaging inezifip course of conduct. (Doc. Nos. 51 at 2
37
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55 at 30; 57 at 27; 59-1 a8-25; 63 at 14—-15.) Second, the same defendants contend that

plaintiffs have failed to allegiacts indicating the structure afiyaclaimed enterprise. (Doc. Nog.

51 at 27; 55 at 30-31; 57 at 27-5%t 25-26; 63-1 at 14.) Fihg defendants Occidental and
CRC, and CIPA argue that plaiffisi have not pled facts indicat) that defendants operated wit
longevity as a continuous unit. ¢D. Nos. 51 at 27; 55 at 30.)

In their opposition plaintiffs argue that tRAC sufficiently pleads an association-in-fag
enterprise by alleging that defendants actdatd wicommon purpose ofcreasing profits, and
engaged in ongoing communicatiaggygestive of an organized cpiracy. (Doc. No. 71 at 23.
The court finds plaintiffs’ argument this regard to be unpersuasive.

In the FAC, plaintiffs allege that defendariformed an ‘enterprise,” with a common

purpose “to maximize profits, increase revesjund avoid the consequences of the

contamination of fresh water.” (Doc. NI6 at 11, 34, 50, 11 51, 163, 244.) In pursuit of their

common purpose, the FAC states, defendants edgageail and wire communication to discu
environmental regulations in Kern Countld.(at 7, 1 37). Itis alleged, for example, that
defendant Oviatt sent an efin@ defendant Nechodom statititat Kern County and the CDC
“have the same goal” with resg¢o environmentaregulation. [d. at 7, § 37.) Additionally, the
FAC alleges that defendant oil companies cbaotad money to defendant Governor Brown, a
held meetings with the trade associati@fendants and unnamed BGR officials. (d. at 10—
11, 33, 38-40, 11 50-51, 154-155, 185-198, 201.) Thoughiffdamow argue in conclusory
fashion that they have alleged the exiseeaf a common purpose, the FAC pleads no specifi
facts indicating that defendants acted witlohjective unrelated to ordinary business or

government aimsSee In re Jamster Mktg. Litigho. 05CV0819 JM (CAB), 2009 WL 145663

=

—
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D

at *5 (S.D. Cal. May 22, 2009) (finding RICO claimere not adequately pleaded because, after

plaintiff's legal conclusions were set asid#,that remained wdsonduct consistent with

ordinary business conduct aad ordinary business purposesige also Gomez v. Guthy-Renke

LLC, No. EDCV1401425JGBKKX, 2018/L 4270042, at *8 (C.D. Cal. July 13, 2015) (finding

that a routine contract for services diok constitute a distinct enterprise); Odom 486 F.3d at

543 (finding a RICO enterprisecommon purpose was adequat@ead where the complaint
38
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alleged specific facts describing the fraudulent means used to cathe@mcheme). Here,

plaintiffs’ FAC also fails to allege facts indiag that all the named defendants acted with the

same purpose in mind. Instead, plaintiffs allegly a series of disconnected incidents, each
involving a subset of the overallayp of defendants, with no cleadication of a unified agend
See Doan v. Singb17 Fed. Appx. 684, 686 (9th Cir. 2016jnding that plaintiffs had failed to
adequately allege a RICO enterprise with memn purpose when, based on the complaint, “
not clear what exactly each individual did, when tdalit, or how they functioned together as
continuing unit”).

Similarly, plaintiffs have failed to sufficielytallege either a formal or an informal
organizational structure amongst the named defeaddrite FAC merely alleges in conclusory
and unnecessarily fervid fashion that: defendantdd“eetret meetings . . . to discuss legislati
and litigation matters”; that “[@ch Defendant has participatedive operation and manageme
of the Enterprise”; and that the group “reagho the highest of California’s government
officials.” (Id. at 10, 1 49, 50; 50, 1 244.) However, th&CFFoes not allege specific facts as
the nature of the connection between defenddhtiso does not coain factual allegations
explaining the structure of thleged enterprise, or explain haefendants coordinated to crea
a vehicle with mechanisms for camg out RICO predicate crimes$See Gomez, LL2015 WL
4270042, at *10 (listing casesatthave dismissed RICO clairbhased on failure to allege an
enterprise’s structure and organization). Rit# allegations of political contributions and
private meetings are clearly insufficigntshow an ongoing connection between named
defendants.Cf. Odom 486 F.3d at 552 (finding that plaiifithad pled arongoing organization
when defendants allegedly entered into a croasketing contract and created mechanisms fqg
transferring the plaintiff's peasal and financial information in exchange for money).

Neither do plaintiffs adequately allege thi@fendants coordinateleir activities as a
continuing unit. In the FAC, plaintiffs meretflege without any elsoration that defendants

engaged in a “continuing and related patterraoketeering activity,” which began “[a]s early &

® Citation to this unpublished Rth Circuit opinion is appropriagursuant to Ninth Circuit Rulg
36-3(b).
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September 27, 2011, and continu[ed] up to and incluthiaglate of filing thisomplaint.” (Doc.
No. 16 at 50, 7 245.) The FAC does not pleadsfalbbbwing that defendanacted jointly over a
period of time, however, alleging only isolatedidents each involving some but not all of the
named defendants. (Doc. No. 16 at 7, 9, 23, 25, 29, 31, 24, 38-40 1 36-37, 44, 107-10¢
117,121, 140-142, 150, 162, 188-198, 201-203.) Plaintiffsthagdailed to allege facts
sufficient to meet the “continuing unit” requireme@dom 486 F.3d at 553%ee also Bryant v.
Mattel, 573 F. Supp. 2d 1254, 1263 (C.D. Cal. 20@¥icating thathe continuing unit
requirement “is related to the duration of the racketeering activities,” as well as to “the noti
RICO was not meant to address discrestainces of fraud ariminal conduct”).

Ultimately, in light of plaintiffs’ failure toallege a RICO enterprise with a common
purpose, cohesive structure, and continuing digerahe court must conclude that the FAC d¢
not “contain sufficient factual matter” to stad plausible claim to relief under RICGee
generallyAshcroft v. Igbal556 U.S. 662, 678 (2009).

ii. Racketeering activity pattern

Defendants also argue that plaintiffs héaed to adequatelglead a pattern of
racketeering activity under RICO in the FAC.

The RICO statute defines “racketeering attivas any act indictable under several
provisions of Title 18 of the United Statesdg, including the prediaaiacts of wire fraud,

§ 1343, mail fraud, § 1341, and tampering withetaliating against federal witnesses, 88 151
1513. Seel8 U.S.C. § 1961 (1Banford 625 F.3d at 557.

To make out a claim for the RICO predicate of wire or mail fraud, plaintiffs must
allege (i) a scheme or artifice devised with ¢ specific intent to defraud and (iii) use of the
United States mail or interstate teh@me wires in furtherance there@ee Orr v. Bank of
America, NT & SA285 F.3d 764, 782 (9th Cir. 2002). Aail or wire communication is in
furtherance of a fraudulent scherh@ is “incident to the execubn of the scheme,” meaning th
it “need not be an essential element ef skheme, just a step in the plotUhited States v.
Garlick, 240 F.3d 789, 795 (9th Cir. 2001) (citation omittege also United States v.,1281

F.3d 471, 478 (9th Cir. 2000). Honest services fraud entails a scheme or artifice to depriv|
40
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another, by mail or wire, of the intangible rigiithonest services, andabvers only bribery and
kickback schemesSee United States v. Christens@®8 F.3d 763, 785 (9th Cir. 2015) (citing
Skilling v. United State$61 U.S. 358, 368 (2010)f. Portfolio Investments LLC v. First Sav.
Bank Northwest583 Fed. Appx. 814, 816 (9th Cir. 20%%4)eclining to reach the issue of
whether honest-services fraud can itself everesas a predicate RIC&xt). A breach of a
fiduciary duty is an element of honesrvices fraud under 18 U.S.C. 8§ 138&e United States
v. Milovanovi¢ 678 F.3d 713, 722 (9th Cir. 2012) (en banc).
As noted above, RICO fraud claims musgeanthe heightened pleading standards of

Federal Civil Procedure Rule 9(b$ee generallyess v. Ciba—Geigy CorB817 F.3d 1097,

1103-04 (9th Cir. 2003). In order taiséy Rule 9(b), plaintiffs musallege “the time, place, and

specific content of the false representationgels as the identitiesf the parties to the
misrepresentation.’Edwards v. Marin Park, In¢c356 F.3d 1058, 1065-1066 (9th Cir. 2004).
Plaintiffs must also allege facsetting “forth an exphation as to why the statement or omissi
complained of was false and misleadin@&cker v. GlenFed, Inc. (In re GlenFed, Inc. Sec.
Litig.), 42 F.3d 1541, 1548 (9th Cir. 1994) (en barsuperseded by statute on other grounds ;
stated in In re Silicon Graphics, In@70 F. Supp. 746, 754 (N.D. Cal. 1997). While plaintiffs
must plead the factual circumstances of fraudfitggh particularity, they may allege specific
intent to defraud through general allegatioBge In re GlenFed, Inc. Sec. Lifig2 F.3d 1541,
1547 (9th Cir. 1994) (en banc) (concluding that “pléimtmay aver scienter gerally, just as thg
rule states—that is, simply byysag that scienter existed”).

To plead a pattern of racketeering activigintiffs must allge that defendants
committed at least two of the statutorily enumerated predicaté'at&U.S.C. § 1961(5);
Turner v. Cook362 F.3d 1219, 1229 (9th Cir. 2004) (notthgt, while at least two acts of

racketeering activity are required under RICO taldssh a pattern, the pleading of two such g

10 Seen.9, above.

' The RICO statute provides that a patteeytrires at least two acts of racketeering activity,

cts

one of which occurred after th&fextive date of this chapter and the last of which occurred within

ten years (excluding any period of imprisonmexfter the commission of a prior act of
racketeering activity.”18 U.S.C. 8§ 1961(5).
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is not necessarily sufficient to do so). WhRIEO claims under § 1962(eye asserted against
multiple defendants, a plaintiff must allegdesst two predicate acts by each defendamte
Wellpoint, Inc. Out-Of-Btwork UCR Rates Litig903 F. Supp. 2d 880, 914 (C.D. Cal. 2012);
Zazzali v. Swensoho. 1:12-cv-224-EJL-MHW, 2013 WL 6095361, at *7 (D. ldaho Jan. 25,
2013);see also United States v. Persi882 F.2d 705, 721 (2d Cir. 198¢J; United States v.
Frega 179 F.3d 793, 810 (9th Cir. 199@oting that plaintiffs allging a RICO conspiracy under
8 1962(d) need not allege that each defendaeedgo participate pessally in each predicate
act, and instead need only allege that each RI@@pirators agreed dine overall objective of
the conspiracy). To plead a pattern of racketeeaictivity, plaintiffs must allege: (i) that the
racketeering predicates are rethtand (ii) that they amount to or pose a threat of continued
criminal activity. Turner, 362 F.3d at 1229 (citations omitted). The relatedness requirement is
satisfied if the plaintiffs allege criminal acts with the same or similar purposes, results,
participants, victims, or methods of commassior acts that arelwgrwise interrelated by
distinguishing characteristicei@ are not isolated eventsloward v. America Online Inc208
F.3d 741, 749 (9th Cir. 2000). The continuity requiretie satisfied if plaitiffs allege “either a
series of related predicates extending ovautastantial period dfme, i.e., closed-ended
continuity, or past conduct thay its nature projects into thetéuwe with a threat of repetition,
i.e., open-ended continuity Id. at 750;see also H.J., Inc. v. Northwestern Bell Tel.,@82
U.S. 229, 241-42 (1989).

In their motions to dismiss, defendants cdliedy argue that plaiiffs have failed to
adequately plead a RICO predicate offense otttenmeof such offenses. First, defendants argue
that none of the seven RICO predicates allegeddiptgfs are sufficient tetate a claim, as they
are either not listed ithe RICO statute or are not supigor by specific, concrete factual
allegations in the FAC. (Doc. Nos. 512&-31; 55 at 28-30; 57 at 29-3B-1 at 19-24; 63-1 at
15-16.) Second, defendants CIPA, Oviatt, Chevrguethat plaintiffhave not adequately
alleged a pattern of racketeering activity, as thexeHailed to plausibly #&ge two predicate acts
carried out by defendants. (Doc. Nos. 55 atS?at 29; 59-1 at 2%3-1 at 15-16.) Defendant

Chevron emphasizes that even if plaintiffs wierée found to have successfully alleged two
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predicate acts under RICO, they have failed éaglthat any of the atied predicate acts are
related and spring from a similpurpose. (Doc. No. 59-1 at 23-24.)

In opposing defendants’ motiots dismiss, plaintiffs argue that their FAC alleges a
plausible pattern of racketeeriagtivity. In their written subrssions, plaintiffs argue that the
FAC adequately pleads RICO predicate actail and wire fraud, 18 U.S.C. 88 1341 and 13
as required under Rule 9(b). (Doc. No. 71@%t21.) At oral argument on the pending motion
plaintiffs also maintained that the FAC suidiotly alleges the predicate acts of witness
tampering, 18 U.S.C. 88 1512-13, and honest serfriaed, 18 U.S.C. § 1346. (Doc. No. 165
35.) Finally, plaintiffs arguéhe FAC sufficiently pleads a pattern of racketeering activity und
RICO, in that it “alleges government fraud thabk place over a fowyrear period and multiple
episodes.” (Doc. No. 71 at 22-23.)

Plaintiffs’ FAC alleges seven distinct RIQ@edicates—conspiracy against rights, 18
U.S.C. § 241, conspiracy to defraud the UhiBtates, 18 U.S.C. § 371; tampering with or
retaliating against witnesses, 18 U.S.C. 88 taB2honest servicesdud, 18 U.S.C. § 1346;
mail and wire fraud, 18 U.S.C. § 1341 and § 13@3oc. No. 16 at 49.) As noted by defendan
however, two of the statutory offenses alleggglaintiffs, conspiray against rights and
conspiracy to defraud the United States, 18 C.§8 241 or 371, are not listed as predicate a
under the RICO statueseel8 U.S.C. § 1961(1kee alsdrector v. Baca2014 WL 4244345 at
*10 n.14 (C.D. Cal., Aug. 25, 2014). The allegatiorthafse two statutory offenses cannot sat
the predicate acts requirement witspect to plaintiffs’ RICO claim.

Plaintiffs have also failed to adequataliege predicate acts based on federal witness
tampering, 18 U.S.C. 88 1512-13. The FAC doesalege any facts caerning what persons
or entities were involved in the alleged wisdampering offenses farcts indicating when or
how any acts of tampering or retaliation tookcela Indeed, the FAC fails to allege even the
existence of any relevant court proceedinGs/en the complete absence of supporting factue
allegations, plaintiffs cannot ksid to have plausibly alied predicate offenses based on
violations of 18 U.S.C. 88 1512—-1%ee Vierra v. Cal. Highway Pattd@44 F. Supp. 2d 1219,

1235 (E.D. Cal. 2009).
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Plaintiffs similarly fail to allege a predite offense of honest services fraud under 18
U.S.C. § 1346. To support their honest servicaasd claim, plaintiffs merely allege the
following: (i) that defendants Occidental and Chevron made pltmntributions to Governor
Brown in 2012, to support campaign programs @mxdncrease propositions, (Doc. No. 16 at 3
11 154-55); (ii) that defendant WSPA took stigislators to dinmen September 2013ld.at
40, 11 198-99); and (iii) that defendants Occide@BIC, and Chevron took defendant Kustic
dinner in November 2013ld. at 40, 1 201). Plaintiffs do nollege facts in any way suggesting
that defendants accepted money or benefitschange for official action. Nor do plaintiffs
allege facts indicating that deféants otherwise retained mongtaums received from a third
party. Without specific factuallagations supporting claims ofibery or kickbacks, plaintiffs
cannot allege a predicate offensf honest services frau&ee generally Christense828 F.3d at
785 (explaining that under ti&preme Court’s decision 8killing v. United State$61 U.S.
358 (2010), honest services fraud is now limiefraudulent schemes involving bribes or
kickbacks supplied by a third pgrivho had not been deceivetdnited States v. Renilo. CR
08-212TUC DCB (BPV), 2012 WL&B580, at *4 (D. Ariz. Mar. 22012) (explaining the natur
of bribes and kickbacks.

Finally, plaintiffs have not adequately pl#de predicate acts of mail or wire fraud.
Plaintiffs allege only the followig in support of their mail and wire fraud claims: (i) defendan

Governor Brown, Nechodom, Kustic, and Oviatt “utilize[ed] mail and wire fraud to deprive

12 pefendants Occidental, CRGcOviatt argue that honest siees fraud cannot serve as an
independent predicate offense under RICO, sepfamatethe related predicate acts of wire ang

31
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mail fraud. (Doc. Nos. 51 at 29; 57 at 29). However, contrary to defendants’ arguments, the

Ninth Circuit has not cleaylstated this propositionSee Portfolio Investments LLC v. First Sa
Bank Northwest583 Fed. Appx. 814, 816 (9th Cir. 2014n¢hng that plaintiff lacked standing
to bring RICO claims, and specifically dechgito reach the issue of whether honest-service
fraud can ever serve as a predicate RICO d&it}.see United States v. Boscarid87 F.3d 634
(7th Cir. 2006) (stating that honest servifresid under 18 U.S.C. § 1346 “does not create a
separate crime,” and is a “definitional claugescribing a type of mail fraud under 18 U.S.C.
1341);Kolar v. Preferred Real Estate Investments,,Ihn. 08-3119, 361 Fed. Appx. 354, 364
n.10 (3d Cir. 2010) (describing honest servicegdrander 18 U.S.C. § 1346 as “fall[ing] withir
the reach of the mail and wire fraud provisignsAaving found that plaintiff does not plead
sufficient facts supporting a vidlan of 18 U.S.C. § 1346, this court need not reach the issue
whether honest servicesitrd can be a separate RICO predicate offense.

44

V.

—J

 of




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Californians of compliance with the [SDWA](ii) defendant Goveror Brown used wire

communications to threaten, and eventutaty, CDC official Deek Chernow and DOGGR

174

official Elena Miller based on their refusal talate the SDWA; (iii) defendant Oviatt sent wire
communications “threatening witnesses and olositig the right of farmers to petition the
courts”; (iv) defendant Kustic sent wire commeations “promising to be ‘flexible’ in permitting

wells”; (v) defendants Chevron, Occidentatd CRC “sent fraudulent gomunications via mail

and electronic wires . . . suggeg that [DOGGR official] Millerwas imposing new regulations,
“suggesting they complied with regulations desigjito protect fresh water,” and “tout[ing] the
safety of fracking”; and (vi) defendants WSPAdaCIPA used electronic wires to misrepresent

that there were “unnecessary delaySacramento’s review ofldield injection projects,” and

=)

mailed “fraudulent letters suggestitiwat failing to issue [well-diiing] permits cost the people i
California jobs.” (d. at 27, 43, 48, 11 125-128, 211-215, 238.)

In order to adequately allege claims of mailare fraud, however, gintiffs must satisfy
the requirements of Fedef@ivil Procedure Rule 9(b)See United States ex rel. Lee v.
SmithKline Beecham, In@245 F.3d 1048, 1052 (9th Cir. 2001 n(fing that a complaint failed tp
satisfy Rule 9(b) where it wamt “specific enough to give defdants notice of the particular
misconduct which is alleged to camste the fraud charged so that they can defend against the
charge and not just deny that they have dayghéng wrong.”). Here, th&actual allegations of
plaintiffs’ FAC are lacking in specific detail, never. The FAC does not allege facts explain|ng
how any of defendants’ claimed communication®lved a misrepresentation, or how any
innocuous communications wesa essential part of a scheme to defrabele generally

Sebastian Intern., Inc. v. Russoljlit28 F. Supp. 2d 630, 635-36 (C.D. Cal. 2001) (explainin

«

that plaintiffs in mail and wire fraud casessheither plead falseatements, or innocuous

statements that are incident to an essentialgbartscheme to defraud). The FAC also does not

contain allegations clearly dedaing the role of each defendant in the alleged fraudulent scheme,

or explain who was a party to talegedly fraudulent statementSee Sanford25 F.3d at 558
(holding that to allege mail or wire fraud wiplarticularity under Rule 9(b), plaintiffs must

identify the parties to kdged misrepresentationsge also Moore v. Kayport Package Exp.,,Inc.
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885 F.2d 531, 541 (9th Cir. 198@inding that plaintiffs had fiéed to allege mail fraud with
particularity under Rule 9(b) bause they “[did] not attribatspecific conduct to individual
defendants,” or “specify either the timetbe place of the alleged wrongful conduct”).
Moreover, plaintiffs have not alleged that stiabttual details are exclivgly in the defendants’
possession, such that a more flexible magilon of Rule 9(b) is appropriat&ee United States €
rel. Lee 245 F.3d at 1052. Accordingly, the cownhcludes that plaintiffs have failed to
adequately allege a predicaféense of mail or wire fraud undé&ederal Civil Procedure Rule
9(b).

Because plaintiffs have failed to sufficiendlifege an instance of racketeering activity
under RICO, plaintiffs have necessarily failedtdficiently allege a pattern of such activitgee
Orr v. Bank of America, NT & S2&85 F.3d 764, 782 (9th Cir. 2002). Thus, plaintiffs’ RICO
claims as pled fail for this reason as well.

iii. RICO conspiracy

Next, defendants argue that pitiifs have failed to adequdyeallege a RICO conspiracy
under 18 U.S.C. § 1962(d).

The RICO statute provides that “it shall bdawful for any person to conspire to violats
any of the provisions of subsection (a), (b)(®rof this section.”18 U.S.C. § 1962(d).
However, a plaintiff “cannot claim that a conspiracy to violate RICO exist[s] if they do not
adequately plead a substantive violation of RICEBdward v. America Online Inc208 F.3d
741, 751 (9th Cir. 2000Neibel v. Trans World Assurance Cb08 F.3d 1123, 1127 (9th Cir.
1997) (stating that “if the saoh 1962(c) claim does not statg action upon which relief could
ever be granted, regardless of the evidetisn the section 1962(d) claim cannot be
entertained”) (emphasis omitted).

In their motions to dismiss, defendantsci@ental and CRC, CIPA, Oviatt, and Chevro
argue that plaintiffs have fadeto adequately plead a RICOrspiracy under § 1962(d) becaus
they have not adequately allegedubstantive RICO claim. (DoMos. 51 at 2; 55 at 27; 57 at
31-32; 59-1 at 26.) Plaintifisppose defendants’ argumentdying on the same factual

allegations in the FAC which they point tosapport of their substanByRICO claims. (Doc.
46
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Nos. 73 at 16-17; 74 at 18-19; 75 at 16; 76 aR2077 at 29-32.) For the reasons addresse|
above, plaintiffs’ argument ithis regard falls short.

Because plaintiffs have failed to adequatdlgge a § 1962(c) RIC€aim, they cannot
plausibly allege a RICO conspiracy under § 1962@He Howard208 F.3d at 751.
Accordingly, defendants’ motion to dismiss plaintiffs’ §1962(d) claim will be granted.

VIl.  Civil Rights Claims

Defendants also argue that plaintiffsvitrights claims under 42 U.S.C. § 1983 and
8 1985 should be dismissed because plairtidfge alleged neither a violation of their
constitutional rights cognizable under § 1983, maneeting of the minds in support of their
§ 1985(3) claim. The court wilddress each argument below.

a. Section 1983

Defendants first contend that plaintiffs’ § 1983 claims should be dismissed because
plaintiffs have not adequatelygal a constitutional violatioma also have not pled a private-
public conspiracy sufficient to support 4883 claim against non-state actor defendants.

The Civil Rights Act provides as follows:

Every person who, under color of [stéd®/] . . . subjects, or causes
to be subjected, any citizenthie United States . . . to the
deprivation of any rights, privileges, or immunities secured by the
Constitution . . . shall be liable the party injured in an action at
law, suit in equity, or other pper proceeding for redress.

42 U.S.C. § 1983. Thus, to make out a cogrézalaim under § 1983, aaghtiff must allege
facts showing that: (ihe conduct complained of was coitted by a person acting under colo
of state law; (ii) this conduct deprived a person of constitutional rights, and (iii) there is an
connection or link between the actions of theeddants and the deprivan allegedly suffered b
plaintiff. SeeParratt v. Taylor 451 U.S. 527, 535 (1981 onell v. Department of Social Serv
436 U.S. 658, 690-695 (197&jizzo v. Goodet23 U.S. 362, 370-371 (1976).

The first element of a § 1983 claim limits liatyi to persons who are acting under colof

state law. Neither a state nor its officialsagitn their official capcities are considered
“persons” for purposes of § 198WVill v. Michigan Dep’t of State Policd91 U.S. 58, 71

(1989)); Thornton v. Brown757 F.3d 834, 839 (9th Cir. 2013) (noting that state officials may
47
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nonetheless be sued in their official capasifor prospective innctive relief under 8 19833ee
alsoSykes v. State of Cal. (Dep’t of Motor Vehigld9)7 F.2d 197, 202 (9th Cir. 1974) (noting
that private persons cannot be higdble for a 8§ 1983 conspiracytlieir co-conspirators are sta
officials immune from suit). However, under &@@n circumstances a private person can in ac
“under color of” state law and be subject to § 1983 liabilge Tsao v. Desert Palace, |ri98
F.3d 1128, 1139 (9th Cir. 2012) (quotation omittesgealsoFlagg Bros., Inc. v. Brook#36
U.S. 149, 155 (1978). “The Supreme Court haswgted four tests for determining whether &
private [party’s] actions amount &tate action: (1) the publiariction test; (2) the joint action
test; (3) the state compulsion test; #hpthe governmental nexus tesisaq 698 F.3d at 1140
(quotingFranklin v. Fox 312 F.3d 423, 44445 (9th Cir. 2008).

The third element of a § 1983 claim regsien actual connection or link between
defendants’ actions and plaiiféi alleged deprivation. “A pson ‘subjects’ another to the
deprivation of a constitutional righwithin the meaning of § 1983, if he does an affirmative 3
participates in another’s affirrige acts or omits to perform an acghich he is legally required t
do that causes the deprivation of which complaint is madielinson v. Duffy588 F.2d 740, 743
(9th Cir. 1978)see also Taylor v. Lis880 F.2d 1040, 1045 (9th Cir. 1989) (stating that
“[[Niability under section 1983 arises only upon a showingpefsonal participation by the

defendant”).

13 The joint action test asks “wier state officials and private gi@s have acted in concert in
effecting a particular deprivation of constitutional right&ranklin, 312 F.3d at 445 (9th Cir.
2002). This requirement can be satisfied bggahg facts demonstraty the existence of a
conspiracy between a private party and the governngé@nawe v. County of San Diege08 F.3d
406, 440 (9th Cir. 2010). To plead a conspiragyamtiff must allegehe existence of “an
agreement or meeting of the minds” with aestttor to violate hisonstitutional rights.Crowe
608 F.3d at 44Qylargolis v. Rya, 140 F.3d 850, 853 (9th Cir. 1998). The agreement need
be overt, and may be inferred on thesis of circumstantial evidenaich as if conspirators ha
committed acts that are “unlikely to have been undertaken without an agreeMentdcino
Envtl. Ctr. v. Mendocino Count$92 F.3d 1283, 1301 (9th Cir. 1999). Each of the defendar
need not know the exact details of the plan,dwarry defendant must share the conspiracy’s
common objectiveld. (quotingUnited Steelworkers of Am. v. Phelps Dodge CG@@5 F.2d
1539, 1541 (9th Cir. 1989)3ee also Trujillo v. City of Ontarjet28 F. Supp. 2d 1094, 1114
(C.D. Cal. 2006) (finding that a privaterpgs “mere acquiescende the unconstitutional
demands of a state actor is insufficient”).
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With respect to the second element, the FAC alleges that plaintiffs were deprived o
First Amendment petitioning rights and Fifth Amendment rights under the Takings Clause.
First Amendmenif protects the right of private citizens to petition government departm@es.
California Motor Transport Co. v. Trucking Unlimited04 U.S. 508, 515 (1972). The
protections afforded by the Petiti Clause have been limited by tS8upreme Court to situation
implicating an individual’'s assmational or speech interestSee McDonald v. Smjth72 U.S.
479, 482-85 (1985WMX Technologies, Inc. v. Milgl97 F.3d 367, 372 (9th Cir. 1999).
However, the Petition Clause “does not impasg affirmative obligation on the government tq
listen, to respond to or . .to recognize” grievancesSmith v. Ark. State Highway Emps., Locs
441 U.S. 463, 465 (197%ee also Minnesota State Bd. @ommunity Colleges v. Knight65
U.S. 271, 283 (1984) (observing tltte Constitution does notgnt to members of the public
generally a right to be heard by public bodies m@klecisions of policy”). Thus, “[tlhere is no
constitutional right to have access to particglewvernment information, or to require opennes
from the bureaucracy.Houchins v. KQED438 U.S. 1, 14 (19783ge also L.A. Police Dep'’t v.
United Reporting Publ’g Corp528 U.S. 32, 40 (1999) (stating that the First Amendment do

not provide a general right to inforti@n in the government’s possession).

f their
The

\"2

=4
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The Fifth Amendment Takings Clad3guarantees that private property shall not be taken

for a public use without just compensatid®eelU.S. Const. amend. \6ge generallyPenn
Central Transp. Co. v. N.Y.CG138 U.S. 104 (1978) (discusgithe factors shaping the
jurisprudence of the Fifth Amendment). “TRéth Amendment does ngroscribe the taking of
property; it proscribes takg without just compensationWilliamson Cty. Reg’l Planning
Comm’n v. Hamilton Banld73 U.S. 172, 194 (1985). A takingsioh is generally not ripe for
adjudication in federal court until all state admirasve and judicial procures for seeking just

compensation have been exhausted, or unlesdifitacan demonstrate that such state remed

14 The First Amendment provides: “Congresalsimake no law ... abridging the freedom of
speech, or of the press; or the right ofpleeple peaceably to assemble, and to petition the
Government for a redress of grievances.” U.S. Cons. amend. 1.

15 The Fifth Amendment provides: “private propeighall not] be taken for public use, withou
just compensation.” U.S. Const. amend. V.
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are unavailable or inadequatel.; see also Colony Cove Props., LLC v. City of Caréd® F.3d
948, 957-58 (9th Cir. 2011¢;arson Harbor Village, Ltd. V. City of CarsoB53 F.3d 824, 827

(9th Cir. 2004). Moreover, the Ninth Circtias found that “Califor@a’'s inverse condemnation
procedures are adequate to a&ddra regulatory takings claimCarson Harbor Village Ltd.353

F.3d at 828.

In their motions to dismiss, defendants eclively assert three reasons why plaintiffs
have failed to state a cognizable § 1983 claitihair FAC. First, defendants CIPA and DOGC
argue that plaintiffs cannot bring 8 1983 claims against defendants DOGGR, Governor Br
and Oviatt in their official capacities, because@eggoment officials are not “persons” for purpo
of § 1983, and are not subject to suit in théfical capacities under thagtrovision. (Doc. Nos.
55 at 24; 64-1 at 15 n.2.) Second, defend@ctsdental and CRC, €A, Chevron, and WSPA
argue that plaintiffs cannot maintain a 8 1888on against defendants Occidental and CRC,
Chevron, WSPA, or CIPA, because plaintiffs h&aiéed to sufficiently alleged a private-public
conspiracy such that the conduct of the priyetgies named could be found to constitute stat
action. (Doc. No. 51 at 32—33; 5524; 59-1 at 29; 63-1 at 17-18Third, defendants argue tha
plaintiffs have failed to adequately plead vi@atof either the First Amendment Petition Clau
or the Fifth Amendment Takings Clause.ofDNos. 51 at 33—34; 58 32-34; 57 at 33—34; 59-
at 30-32; 64-1 at 24-25.) Speciflgadefendants contend that piéffs have failed to plead
facts alleging a violation of their constitutional rights or their exhaustion of state remedies
required to state a claim under the Fifth Amendmekings Clause. (Doc. Nos. 51 at 34; 55
32-34; 57 at 33-35; 59-1 at 30-32 & r68:1 at 18-19; 64-at 23-25.)

Plaintiffs oppose defendants’ motions to dissrin this regardarguing that the FAC
adequately states a claim under § 1983. PitEmo not respond to defendants’ arguments th
they cannot bring 8§ 1983 claims against ddénts DOGGR, Governor Brown, and Oviatt in
their official capacities. (DodNo. 75.) However, plaintiffs gue that they have properly
brought claims against private actor defendantthat their FAC adequately alleges a 8 1983
conspiracy between private and public defendafid®c. No. 71 at 30.) Additionally, plaintiffs

argue that they have sufficiently alleged vimas of both the First Amendment Petition Claus
50
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and the Fifth Amendment Takings Clause. (Doa. Rl at 30.) Finally, witlhespect to the Fifth
Amendment claim, plaintiffs contend that ianerse condemnaticaction may be brought
without pleading exhaustion ofadé remedies if property haseddy been damaged. (Doc. No
71 at 30-31.)

Because neither a state nor its officialsragtn their official capacities are considered
“persons” for purposes of § 1983, plaintiffs canassert official capaty claims against
government defendants Governor BgwWechodom, Kustic, and Oviatgee Will v. Michigan
Dep't of State Police491 U.S. 58, 71 (1989)Jhornton v. Brown757 F.3d 834, 839 (9th Cir.
2013) (noting that neither a stater fits officials acting in their ficial capacities are “persons”
for the purposes of § 1983).

Furthermore, plaintiffs haviailed to allege that privaefendants Occidental and CRC
CIPA, Chevron, and WSPA acted “under color of state law” such that they are properly su
suit under § 1983. As addressed above, a privatg @actt under color of state law only if they
conspire with state officials warry out a constitional violation. Tsag 698 F.3d at 1139-40;
Franklin, 312 F.3d at 445 (9th Cir. 2002). HoweMsere, plaintiffs allege only that the
defendant oil companies contributieddefendant Governor Browheld meetings with the trade
association defendants and unnamed DOGGR alficand communicatesdith state actors.
(Doc. No. 16at 10-11, 33, 38-40, 1 50-51, 154-155, 185-198, 201, 203, 207, 231.) The
allegations are completely innocuous and in ng stgggest acts by the defendants “unlikely tc
have been undertakevithout an agreement.See Mendocino Envtl. Ctr192 F.3d at 1301.
Plaintiffs simply have not alleged sufficiericts to suggest that def#ants acted by a unified,
concerted action to violate plaintiffirst or Fifth Amendment rights.

The court also finds that plaintiffs have failedadequately plead violations of the First
Fifth Amendment. In support dieir claim of a First Amendmeniolation, the FAC alleges in
conclusory fashion that plaintiffs were (i) “lolded] . . . from complaining about contaminatio
of water” and “from expressing coeims about water quality”; and)(denied their right to “free
access to information under California Public RdsdAct, the Bagley-Keene Act, and the Bro

Act.” (Id. at 52, 1 256.) However, plaintiffs have fail® plead facts indicating how they wers
51
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blocked from expressing concetiosgovernment officials. Plaiiffs also have not provided

sufficient factual allegations that, if proven, wdulemonstrate that they were unconstitutional

denied access to informatiosee, e.gHouchins v. KQED, INC438 U.S. 1, 15 (1978) (finding
that “[n]either the First Amendment nor the Fourteenth Amendment mandates a right of ag
government information or sources of informatwithin the government’sontrol”). And while

plaintiffs suggest that defendanéstions violated state laws, vébions of state law do not alon
support liability under 8 1983See Campbell v. Byrt41 F.3d 927, 930 (9th Cir. 1998) (“As a

general rule, a violation of state law da®ot lead to liability under § 1983."9ee also Doe v.

Connecticut Dept. OChild & Youth Service®911 F.2d 868, 869 (2d Cir. 1990) (“A violation of

state law neither gives plaintiffs a § 1983 wlaior deprives defendants of the defense of
gualified immunity to a proper £983 claim.”). Thus, construirthe allegations of the FAC in
the light most favorable to theguhtiff, the court must nonethelessnclude that plaintiffs have
failed to allege sufficient facts to state a &lgi plausible 8 1983 aim based on any claimed
violation of the Fist Amendment.

Plaintiffs have also fail to adequatgqdiead a § 1983 claim based on a violation of the
Fifth Amendment. In the FAC, plaintiffs alletjfeey were deprived of their “constitutional righ
to own property under the Fifth Amendment.” (Dbo. 16 at 51, § 249.) &htiffs contend that
the DOGGR'’s policy of improperly allowing well4img permits “constitutes a regulatory taki
because such contamination diminishes the value of the farldsat 61, § 257.) Plaintiffs do

not allege, however, that they sought and vdemr@ed just compensation for any alleged prope

y
J

cess |

D

—
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deprivation through state inversendemnation procedures before bringing their 8 1983 Takings

Clause claim.See Colony Cove Props., LLC v. City of Cargt0 F.3d 948, 957-58 (9th Cir.
2011)(affirming dismissal of a takings claim due taiptiffs failure to pursue state adjustment
procedure prior to filing suit ifederal court). While plaintiffargue that exhaustion of state
remedies is not a prerequisite to an inverse condemnation dhgargument is unpersuasive
since here plaintiffs are pursuing a Fifth &ndment claim brought under 8 1983 and not a st
law-based inverse condemnat@xction. Plaintiffs’ failure tallege exhaustion of their

administrative remedies is fatal to any attébtobring a cognizable claim under the Fifth
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Amendment pursuant to 8 198RlI.; see also Joe Hemp'’s First hig Bank v. City of Oakland
No. C. 15-05-053 WHA, 2016 WL 375082, at*4 (N.D.I(Geb. 1, 2016) (“Plaitiffs cannot statq
a claim premised on failure to pay just compéinsabefore exhausting the procedures for suc
compensation available under State law.”).

b. Section 1985 Claim

Title 42 U.S.C. § 1985(3) provides:

[i]f two or more persons in any &e or Territory conspire ..., for
the purpose of depriving, either elatly or indirectly, any person or
class of persons of the equal gatton of the laws, or of equal
privileges and immunities underethHaws ... whereby another is
injured in his person or propgrtor deprived of having and
exercising any right or privilege & citizen of the United States,
the party so injured or deprived may have an action for the recovery
of damages occasioned by such injury or deprivation, against any
one or more of the conspirators.

To state a cause of action under@®5(3), plaintiffs must allegend prove four elements: (i) a
conspiracy; (i) for the purpose depriving, either directly ondirectly, any person or class of
persons of the equal protection of the laws, or of equal privileges and immunities under th
and (iii) an act in furtherance of this conspira@y) whereby a person ther injured in his
person or property or deprived of any righpowilege of a citizen of the United StateSever v.
Alaska Pulp Corp.978 F.2d 1529, 1536 (9th Cir. 1992) (citidgited States Brotherhood of
Carpenters and Joiners of America v. Sc683 U.S. 825, 828—-29 (19833%ke also Scott v. RoS
140 F.3d 1275, 1284 (9th Cir. 1998)ixie v. Virga No. 2:12-cv-2626-MCE-DAD, 2015 WL
412298, at *10 (E.D. Cal. Jan. 30, 2015).

To plead a deprivation of equal protectj the second element of a § 1985 claim, a
plaintiff must allege “aeprivation of [a] rightnotivated by some racial, or . . . other[] class-
based” animusSever 978 F.2d at 1536. The Ninth Circhas held that “Section 1985(3) is
extended beyond race ‘only when the clasguestion can show that there has been a
governmental determination that its members megamd warrant special federal assistance in
protecting their aiil rights.” 1d. at 1537. In particular, “theoarts [must] have designated the
class in question a suspect or gjususpect classification requig more exacting scrutiny or the

Congress has indicated througgitation that the class reiged special protection.1d. Finally,
53
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as recognized by the Supreme Couttymted Brotherhood of Carpenters and Joiners v. $Scott
463 U.S. 825 (1983), § 1985(3) doeot “reach conspiracies motivated by economic or
commercial animus.’ld. at 838.

Defendants move to dismiss this cause of actiontending that plaintiffs have failed tg
adequately plead their 8§ 1985 claim. Defenslaméke two persuasive arguments. First,
defendants Occidentahd CRC, Chevron, and DOGGR argue thlaintiffs have failed to allege
either a § 1983 deprivation ofjhits or a § 1983 conspiracy, and tmes precluded from bringing
a claim under 8 1985. (Doc. Nos. 51 at 32—-34; 39-32-33; 64-1 at 25.) Second, defendant

(%)

=

Occidental and CRC, Oviatt, Chewn, WSPA, and DOGGR argue thintiffs have not allege
that any deprivation of rights they allege wastivated by a racial or class based animus singe

farmers are not a protected class under 8 198%[B)c. Nos. 51 at 31-32; 57 at 35; 59-1 at 33;

63-1 at 16-17; 64-1 at 25.)

In their opposition to defendants’ motion to diss) plaintiffs do not directly address th

D

sufficiency of their § 1985(3) claim. (Doc. Nos. 71, 73-#7.)
The court now finds that platiffs’ § 1985(3) claim is inadguately pled. Since the couft
has already found that plaintiffs have not adéglyaalleged a conspicg or a violation of
constitutional rights, plairffis are necessarily barred from pursuing a claim under 8§ 198é.
supra Section Vl(a)see alsd’eloza v. Capistrano Unified Sch. Djs7 F.3d 517, 523-24 (9th
Cir. 1994) (affirming dismissal df 1985(3) claim because plaintiffilied to allege “a violation of
his constitutional rights of ée speech and due proces€3ldeira v. County of KauaB66 F.2d
1175, 1182 (9th Cir. 1989) (finding that “thesalnce of a section 1983 deprivation of rights
precludes a section 1985 conspyralaim predicated on thersa allegations”). Moreover,
plaintiffs do not allege that defendants acted whehrequisite racial alass-based animus.
Rather, in their FAC, plaintiffallege only that “[u]nder 42 8.C. section 1985(3),” defendants
are liable for “a conspiracy to violate the consimmal rights of [] farners.” (Doc. No. 16 at 52,

1 258.) However, the FAC contains no allegatiowiécating that defendants acted out of any

1% Indeed, at the hearing on the pending motitaintiffs’ counsel coneded that the § 1985(3)
claim “is something that we are not fightingkeep in the lawsuit.” (Doc. No. 165 at 34.)
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invidiously discriminatory, raciabr class-based animus. Plaintif§s1985(3) claim thus fails for
this additional reasonSee Caldeira866 F.2d at 1182 (affirming dismissal of a 8§ 1985(3) clajm
because plaintiff “never alleges any invidioudlgcriminatory, racial or class-based animus”);
see also Gould v. County of Mendogihim. C 00-1206 SI, 2000 WL 1346787, at *6 (N.D. Cal|.
Sept. 6, 2000)’

VIIl. Leave to Amend

Although currently proceeding on a first amesidemplaint, plaintiffs have requested
that they be granted further leave to amendenetient that the court grants defendants’ motigns
to dismiss. (Doc. No. 73 at 18 )Defendants have argued tigiten the nature of the
deficiencies, dismissal shalhow be with prejudice.

The court has carefully considered whethempitis are capable of further amending their
FAC to state any cognizable claims for reliéf district court shoulgrovide leave to amend
upon granting a motion to dismiss es$ it is clear that the cotamt could not be saved by any
amendmentSee Mueller v. Auke700 F.3d 1180, 1191 (9th Cir. 2012) (citidgnzarek v. St.
Paul Fire & Marine Ins. Cq.519 F.3d 1025, 1031 (9th Cir. 2008). “Valid reasons for denying
leave to amend include undue delbgd faith, prejudice, and futility.'California Architectural
Bldg. Prod. v. Franciscan Ceramic818 F.2d 1466, 1472 (9th Cir. 1988¢e also Chinatown
Neighborhood Ass’n v. Harrj§94 F.3d 1136, 1144 (9th Cir. 2015) (leave to amend is properly
denied if the proposed amendment lacks menvauld be futile in saving plaintiff's suit);
Klamath—Lake Pharm. Ass’n v. Klamath Med. Serv. Byréau F.2d 1276, 1293 (9th Cir. 19838)
1

17 Defendants also argue that the claims brobghlaintiffs Hopkinsand Wedel are barred du
to failure to join necessary parties, and flatntiff Hopkins’ claims are time barred. Because
the court has already found that the clainmught by plaintiffs Hopkins and Wedel fail on a

number of other grounds, the cboeed not reach defendantdd#ional arguments for dismissal
of those claims at this time.

[1°)

18- Although the operative pleading before the c@uthe FAC, it was fild by plaintiffs as a
matter of right, prior to the appeence of any defendant in this acti (Doc. No. 16.) Therefore

this is the first order issued this action in response to a motion to dismiss brought on behalf of a

defendant.
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(holding that while leave to amend shall be liyegven, the court does not have to allow futile
amendments).

Applying these standards, theust denies leave to amendgthvrespect to the plaintiff
Committee’s claims for monetarylief, as amendment of the compitin that regard would be
futile for the reasons discussed in this order. Leave to amend is also denied with respect
plaintiffs’ claims under RICO foinjunctive relief. Finally, theaurt denies leave to amend wit
respect to all of plaintiffs’ claims found ltlge court to be barred by Eleventh Amendment
immunity, including: all claims against defend@®GGR, official capacity claims for monetar
relief against defendants Gawer Brown, Kustic, Nechodomnd Oviatt, and claims for
injunctive relief against defendanGovernor Brown and Kustic.

Although concerned that it may Wbe the case, the court caniyet say it is clear that
plaintiffs’ remaining claims are not salvageable by amendieAtcordingly, and out of an
abundance of caution, the court will grant plaintiéfave to amend witlespect to their § 1983
and RICO claims against the individual governnaefendants. Specifically, the court dismiss
without prejudice plaintiffs’ claims for monetadamages against defendants Governor Brow
Kustic, Nechodom, and Oviatt in their persongdamties, as well as aintiffs’ claims for
injunctive relief against defendant Nechodom. ifirty, the court will grableave to amend wit
respect to plaintiffs’ claims against defenda@iccidental and CRC, €ron, WSPA, and CIPA
See, e.gElectronics for Imaging, Inc. v. Coyldlo. C 01-4853MJJ, C 05-0619 MJJ, 2005 WL
1661958, at *5-6 (N.D. Cal. July 14, 2005) (dismissing claims udderr-Penningtorwith
leave to amend}iack v. City of Carson CifyNo. 3:11-cv—00353—-RAM, 2012 WL 3638767, &

*12 (D. Nev. Aug. 22, 2012) (dismissing claimsMaerr-Penningtorgrounds, but granting lea

19 The court acknowledges the arguments of allrdifats, and particularly that made on beh
of defendant Oviatt, that dismissal should be pithjudice because plaintiffs cannot allege fa
supporting any cognizable claimsaagst them. As noted, that may be the case. However, tl
defendants’ arguments for dismissal withaétve to amend are essentially based upon the
premise that because they did nothing actionatendment cannot cure the FAC’s deficienc
That is a presumption that the court is simplyatde to engage in atighpoint, particularly in
light of the assurances of pléifs’ counsel that additional factual allegations can in good fait
made by plaintiffs in suppodf some of their claims.
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to amend because “[i]t is not clear that Plaintiff couldpuassiblycure the deficiencies in his
Complaint through the allegati of other facts”).

The court cannot refer to a prior pleadingpder to make plaintiff's second amended

complaint complete. Local Rule 220 requires that an amended complaint be complete in itself

without reference to any prior pleading. Thibésause, as a general rule, an amended complaint

supersedes the original complai®ee Loux v. Rhag75 F.2d 55, 57 (9th Cir. 1967). Once ar
amended complaint is filed, the original pleagino longer serves any function in the case.
Therefore, in an amended complaint, as in agireal complaint, each claim and the involvemgnt
of each defendant must be sufficiently alleged.
Finally, as expressed at the hearing on thesons, the court is concerned regarding the
unnecessary and inflammatory rhetoric employettiénallegations of the FAC that is now beirng
dismissed. Plaintiffs’ counsel &lvised that such agading style is not coiséent with Rule 8’s
requirement of “a short and plain statement efd¢taim showing that the pleader is entitled to
relief,” hampers the court’s ability to assessgtfficiency of the allegations, and should not be
included in any second amended conmlplaintiffs may elect to file.See Newton v. Gatdso.
1:08-cv-2321-WSD, 2009 WL 54137at *1, n.5 (N.D. Ga. Mar. £009) (apprising plaintiff's
counsel of Rule 8’s requirements and warnirgg the court would not consider plaintiff's
“improper statements and rhetrappearing in his complaintgge alsd?igford v. Venemar215
F.R.D. 2, 4-5 (D. D.C. 2003) (recognizing tRatle 12(f) provides # court with liberal
discretion to strike any matterahis “redundant, immaterial, jpertinent, or scandalous” and
granting a motion to strike plaiff8’ court filings as scandalou§nd authoritiesited therein).

CONCLUSION

For all of the reasons set forth above,dbert grants defendants’ motions to dismiss
(Doc. Nos. 51, 55, 57, 59, 63 and 64.). Specifically:
1. Plaintiff Committee’s claims fomonetary relief are dismisgeavith prejudice and without
leave to amend;
2. Plaintiffs’ claims againstlefendant DOGGR are dismisis&ith prejudice and without

leave to amend.
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. Plaintiffs’ RICO claims for injunctive redif are dismissed with prejudice and without

. Plaintiffs’ claims for monetary relief agnst defendants Governor Brown, Kustic,

. Plaintiffs’ claim for injunctive relief againstefendant Nechodom is dismissed with leg
. Plaintiffs’ claims for monetary relief agnst defendants Governor Brown, Kustic,
. Plaintiffs’ RICO and § 1983 claims agaimgfendants Occidental and CRC, Chevron,

. Plaintiffs are granted twenty-one days frora thsuance of this order in which to file a

IT IS SO ORDERED.
-~ ~
!/ / - /I
Dated: _January 20, 2017 Yel, A Doyl

leave to amend.

Nechodom, and Oviatt in their official capigcare dismissed with prejudice and withou

leave to amend.

. Plaintiffs’ claims for injunctive relief agast defendants Governor Brown and Kustic are

dismissed with prejudicend without leave to amend.

to amend.

Nechodom, and Oviatt in their personal catyaare dismissed with leave to amend.

WSPA, and CIPA are dismissed with leave to amend.

second amended complaint. Any failure to do gbresult in the dismisdaof this action.

UNITED STATES DISTRICT JUDGE
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