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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | MARK McGOWAN, individually and as No. 1:15-cv-01365-KIJM-SKO

successor-in-interest to Nancy Joyce
12 | Garrett, deceased; DEBORAH BLANCO
individually and as stcessor-in-interest tg
13 | Nancy Joyce Garrett, ORDER
14 Plaintiffs,
15 V.
16 | COUNTY OF KERN, et al.,
17 Defendants.
18
19
20 Mark McGowan and Deborah Blanco gietheir mother, Nancy Garrett, died
21 | when Deputy John Clerico’s patrcdr ran a red light and struckriear at more than eighty milas
22 | per hour. They allege Clerico and Kern Coutgprived them and Garrett of their rights under
23 | the Fourth and Fourteenth Ameneints, and they allege the defendants are liable for negliggnce
24 | under California law. Both Clerico and the Countgve to dismiss the complaint. The court
25 | held a hearing on October 30, 2015. Neil @Gelalt appeared for McGowan and Blanco,
26 | Kathleen Rivera appeared for the County, andi¢&illahunty appeared for Clerico. For the
27 | following reasons, the motions are GRARD with leave to amend in part.
28
1
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l. ALLEGATIONS AND PROCEDURAL HISTORY

For purposes of this motion, the followg allegations are assumed triigee
Ashcroft v. Igbgl556 U.S. 662, 678 (2009). On September 28, 2014, at about 2 a.m., Ms.
drove into the interséion of China Grade Loop and Nor@hester Avenue in Bakersfield,
California. Compl. 1 19, ECF No. 1}1She had a green light, and she presented no danger
herself or anyone els&ee idf 19-21. Deputy Clerico themra red light without first “pre-
clearing each lane of the intersectioarid his patrol car struck her cdd. 1 20, 26. Garrett

suffered severe injuries and ultimately died. { 20. A California Highwy Patrol investigation

Garre

to

later determined Clerico had been traveling at eighty-five miles per hour just before the impact.

Id. He was on duty at the time of the craSee id.
McGowan and Blanco filed a complaintk®ern County Superior Court in July
2015, and the case was removethts court soon afterwardseeNot. Removal, ECF No. 1.
They allege claims both in their individual capa@tyd as Garrett’'s sucssors in interest. The
complaint includes claims:
(1) Against Clerico under 42 U.S.C. § 1988tise of excessive force in violation of
the Fourth Amendment, Compl. 1 25-32 (first claim);
(2) Against Clerico under the same statutevfolation of the righto substantive dug
process under the Fourteenth Amendmient]f 33—41 (second claim);
(3) Under 8§ 1983 for the County’s municipal liabiliigt, 9 42—70 (third, fourth, and
fifth claims); and
4) Against all the defendants under Catia law, for negligence and wrongful
death,d. 1 71-76 (sixth claim).
The complaint requests compensatory and purdareages, interest, dmttorneys’ feesid.

at 16.

! It appears paragraph nineteen of the complaint contains a typographical error; it alleges

the accident occurred on September 28, 2015 .whkse the complaint alleges the accident
occurred on September 28, 20&deCompl. 1 2, and the partiestiefing assumes the earlier
date is correcsee, e.9.0pp’'n Kern Mot. 1, ECF No. 20.
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On September 10, 2015, both the County @ltico moved to dismiss, Clerico
Mot., ECF No. 7; County Mot., ECF No. 8, and @ermoved for a more definite statement of
the negligence clainseeClerico Mem. 4-5, ECF No. 7-1. &ICounty also requests judicial
notice of a wrongful death claim filegith Kern County in February 201%5eeReq. J. Notice
(RIN), ECF No. 9. The court firaddresses the request for judiaiotice, then turns to the
defendants’ motions to dismiss &fiod a more definite statement.

I. JUDICIAL NOTICE

The County requests the court take gimlinotice of a claim McGowan and
Blanco filed with the County a few months after the accid&ete generall)RIN. In that claim,
McGowan and Blanco wrote, “Clerico was gkelly responding to a call at the Longbranch
Saloon” when the accident occurregeeid. Ex. A, at 2, ECF No. 9-1.

On a motion to dismiss, the court malgggudicial notice ofacts outside the
complaint without converting the mot into one for summary judgmerfiee, e.gW. Radio
Servs. Co. v. Qwest Core.78 F.3d 970, 976 (9th Cir. 2012). “Tbeurt may judicially notice a
fact that is not subject to reasonable disphgcause it . . . can be accurately and readily
determined from sources whose accuracy cargastonably be questioned.” Fed. R. Evid.
201(b). A request for judicial noe must be granted “if a pgrtequests it and the court is
supplied with the necessary informationd. R. 201(c)(2). As this language implies, the party
who requests judicial notice beding burden to show the matterqoestion meets the descripti
of Rule 201.Newman v. San Joaquin Delta Cmty. Coll. D&72 F.R.D. 505, 516 (E.D. Cal.
2011).

The claim here is a public recor&eeRJN Ex. A, at 1. Matters of public record
are common subjects of judicial noticBee, e.gMcVey v. McVey26 F. Supp. 3d 980, 985
(C.D. Cal. 2014). But the fact that a public doemthmay be subject fadicial notice does not

establish the truth of allegatis or facts it reportsSee, e.gCactus Corner, LLC v. U.S. Dep't ¢

Agric., 346 F. Supp. 2d 1075, 1100 (E.D. Cal. 20&#f)d, 450 F.3d 428 (9th Cir. 2006). Neither

has the County provided the court with the information it needs to find the claim’s content

subject to no reasonable disputdias made no more than a conclusory attempt to thatSswl.
3
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RJN at 2 (arguing only that “[tlhe court may progerbnsider matters of public record as long
the acts noticed are not subject to reasonablet@dsp The document’s meaning is also unclg

It reads, in relevant part,

At the time of the coision, Clerico was employeas a deputy with

the Kern County Sheriff's Offic¢'KCSO”) and was operating his
patrol vehicle in the coursend scope of his employment with
KCSO and the County of KernClerico was allgedly responding

to a call at the Longbranch Saloon on North Chester Avenue when
this collision occurred.

Claimants [McGowan and Blancepntend Clerico was negligent
and negligent per se under Calif@raw, and that his negligence
caused Decedent to suffer serious injuries and ultimately die.
Specifically, Claimants contend ah Clerico acted in direct
violation of KCSO policies angrocedures and was therefore
negligent and negligent pse as follows: . . .

RJIN EX. A, at 2. This context does not rewglab alleges Clerico was en route to the Saloon-
the plaintiffs, the defendants, or someone eMereover, assuming the plaintiffs made this
allegation, the defendants have diteo authority, and court is aveaof none, that holds them to
that allegation in this case. The request for judicial notice is denied.

1. MOTIONS TO DISMISS

A. Leqgal Standard

A party may move to dismiss for “failute state a claim upon which relief can

granted.” Fed. R. Civ. P. 12(b)(6). The matimay be granted only if the complaint lacks a

“cognizable legal theory” af its factual allegations do not support a cognizable legal theory]

Hartmann v. Cal. Dep’t of Corr. & Rehal¥07 F.3d 1114, 1122 (9th Cir. 2013). The court
assumes these factual allegations are tndedaaws reasonable inferences from théghal,

556 U.S. at 678. A complaint need contain anlighort and plain atement of the claim
showing that the pleader is entitled to religi¢d. R. Civ. P. 8(a)(2hot “detailed factual
allegations,Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007). But this rule demands mc
than unadorned accusations; “suffigiéactual matter’” must makedtclaim at least plausible.
Igbal, 556 U.S. at 678. In the same vein, conclusorprmulaic recitatios of elements do not
alone suffice.ld. (quoting Twombly, 550 U.S. at 555). Evaluation under Rule 12(b)(6) is a

context-specific task drawing on “jiotal experience and common sensid’ at 679.
4
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B. Discussion
McGowan and Blanco assert claiomsder 42 U.S.C. § 1983. That section

provides, in relevant part,

Every person who, under color of astatute, ordinance, regulation,

custom, or usage, of any State ... , subjects, or causes to be

subjected, any citizen of the UrdteStates or other person within

the jurisdiction thereof to the deprivation of any rights, privileges,

or immunities secured by the Constitution and laws, shall be liable

to the party injured in an action at law, suit in equity, or other

proper proceeding for redress . . . .
42 U.S.C. § 1983. A claim under § 1983 includes &lements: “(1) the defendants acted ung
color of law, and (2) theiranduct deprived [the plaintiff] ci constitutional right.”Stein v.
Ryan 662 F.3d 1114, 1118 (9th Cir. 2011) (citation artdrnal quotation marks omitted). Her
the defendants challenge onlgtbecond element, whether Mafam, Blanco, or Garrett were
deprived of a constitutional right under theuith or Fourteenth Amendment and whether the
County can be liable.

1. First Claim: Fourth Amendment

“The Fourth Amendment safeguaia ‘[t]he right of the peoplto be secure in theif

persons, houses, papers, and effects, dagaingasonable searches and seizurestWater v.
City of Lago Vista532 U.S. 318, 326 (2001) (quoting U.S. Const. am. IV)Brbower v. County
of Inyq the U.S. Supreme Court clarified thastate a claim for violation of the Fourth

Amendment right to be free from unreasonablewse, a plaintiff mustllege “an intentional

acquisition of physicalantrol.” 489 U.S. 593, 595-96 (1989). dther words, “the detention or

taking itself must be willful” because “the FdnrAmendment addressessuse of power, not th
accidental effects of othervddawful government conduct.td. (citation and internal quotation

marks omitted). The Court illustrated its holding by example:

[I]f a parked and unoccupied policar slips its brake and pins a
passerby against a wall, it is likelyatha tort has ecurred, but not a
violation of the Fourth Amendmeén And the situation would not
change if the passerby happened, by lucky chance, to be a serial
murderer for whom there was an outstanding arrest warrant—even
if, at the time he was thus pirthehe was in the process of running
away from two pursuing constablel.is clear, in other words, that

a Fourth Amendment seizure daest occur whenever there is a

5
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governmentally caused terminatiof an individual’'s freedom of

movement (the innocent passerbgdr even whenever there is a

governmentally caused and governnadigtdesired termination of

an individual’'s freedom of moveme (the fleeing felon), but only
when there is a governmental témation of freedom of movement
through means intentionally applied

Id. at 596-97 (emphasis in original).

In Brower, the decedent was allegedly drivingtalen car at high speed to avoic
capture by the policeld. at 594. Sheriff’'s deputies arrangied a truck driver to block both
lanes of the highway up ahea817 F.2d 540, 542 (9th Cir. 1987¢v’'d, 489 U.S. 593 (1989).
The deputies then parked a patrol car aheadedt#iler and shone thertzalights down the road
to blind the decedent as hpproached the trailetd. The decedent then drove past the patro
car, struck the tiker, and died.ld. The district court dismissed the complaint’s Fourth

Amendment claims, and the court of appediismed, finding no seizure had occurrdd. at

546-47. The Supreme Court reversed, finding tipaities had “sought togp [the decedent] by

means of a roadblock and succeeded in doing so”ightiiey had intended to effect a “seizure.

489 U.S. at 599.

In later decisions, the Sugme Court has reaffirmed this rule. In 1998, the Co
reiterated that a Fourth Amendment segzoccurs only “when there is a governmental
termination of freedom of movemethtrough means intgionally applied” Cnty. of Sacramentg
v. Lewis 523 U.S. 833, 844 (1998) (quotiBgower, 489 U.S. at 596-97) (emphasis in origina
In Lewis no seizure occurred when a sheriffepputy struck and killed an overturned
motorcyclist because the evidence showedsittident was just that—an accidelat. (citing
Brower, 489 U.S. at 597). And in 2007 the Court again adhered to the Btewérin two
opinions. See Scott v. Harrj$50 U.S. 372, 381 (2007) (a seizure occurred when the defenc
officer attempted to terminate a chase by ramming the pursued car’s budnpediin v.
California, 551 U.S. 249, 254 (2007) (summarizBigpwer as holding that a seizure occurs wh
a restraint is obtainedhrough means intentionally appliedmphasis in original).

The Ninth Circuit has alsconcluded “intentionality wathe focus of the Court’s

inquiry” in Brower. United States v. Al Nassés55 F.3d 722, 728 (9th Cir. 2009). AhNassey
6
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officers had stopped severahet cars in the roadd. at 724. It was night, and the defendant,
Nasser, saw the cars, their lights, and the officgr he slowed and stopped, but the officers |
intended for him to continudd. As it turned out, when an officer spoked to Al Nasser and
looked into his window, he saw two smuggled alibiting in the car, and Al Nasser was later
convicted of knowingly transporting thend. at 725. On appeal he challenged the admissio
evidence obtained during the stop as fruitamfinreasonable seieyibut his conviction
withstood that challenge because the police newended for him to stop; therefore no Fourth
Amendment seizure had occurrdd. at 727-32 (citinginter alia, Brendlin, 551 U.S. at 254,
Harris, 550 U.S. at 381; arBrower, 489 U.S. at 596).

These authorities require dismissal af tomplaint’'s Fourth Amendment claims.

The complaint alleges no facts to suggest Cleritenohed for his car to ske Garrett or her car,
or even to suggest Clerico knew Garrett was in the intersection tieéarears collided.
Construing the allegations in thght most favorable to the plaiffs, the obvious explanation fc
the crash is Clerico’s failure to antictpaand avoid striking Garrett’s car.

The plaintiffs cannot succeed by arguing @er‘was intentionally traveling at a
unreasonably high speed,” “intentionally entered the intersection against a red light,” and
“intentionally failed to pre-clear ehdane of the intersection atethime of the collision.” Opp’n
Kern Mot. at 4. If this argument were sufficient, theirNasserthe defendant could have
shown he was seized by pointing that the officers had inteotally stopped the other cars ar
intentionally spoken to hirand looked into his windowSee555 F.3d at 724-25.

The motion to dismiss the Fourth Ameneimclaim is granted. To cure the
deficiency identified in this aler, an amended complaint wouded to allege Clerico intended
to “stop” Garrett by striking her car with hiSee, e.gBrower, 489 U.S. at 599 (“We think it

enough for a seizure that a person be stopped etlygnstrumentality set in motion or put in

Al
ad

n of

-

—

place in order to achieve that resilt Given the plaintiffs’ theory of this case, this course would

prove an exercise in futility. The plaintiffs’qeest for leave to amend this claim is therefore
denied. See, e.gDeveraturda v. Globe Aviation Sec. Serds4 F.3d 1043, 1049 (9th Cir. 200

(futility may preclude an amended pleading).
7
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2. Second Claim: Fourteenth Amendment

The complaint alleges deprivations of salosive due process in violation of the
Fourteenth Amendment. The3J.Supreme Court’s opinion @ounty of Sacramento v. Lewis
provides “the standard of culpabylapplicable to substantive dpeocess claims arising from tf
unintentional killing of an individal by law enforcement officers.Moreland v. Las Vegas
Metro. Police Dep’t 159 F.3d 365, 372 (9th Cir. 1998) (citihgwis 523 U.S. 833). Under
Lewis “only official conduct that ‘shocks the conscience’ is cognizable as a due process
violation.” Porter v. Osborn546 F.3d 1131, 1137 (9th Cir. 2008).

The Supreme Court has described canssishocking conduct as “arbitrary,”
Collins v. Harker Heights503 U.S. 115, 126 (1992), “egregious,” “deliberate,” “unjustifiable
any government interesti’ewis 523 U.S. at 846—49, “brutal,” and “offensiv&reithaupt v.
Abram 352 U.S. 432, 435 (1957). Negligent cortdoa the other hand, does not shock the
consciencelLewis 523 U.S. at 849. Neither @ “conscious disregard SeeMoreland
159 F.3d at 372 (citingewis 523 U.S. at 854). Conduct that falls somewhere between
intentional and negligeratction, “such as reckless®or gross negligendas,a matter for closer
calls.” 1d. at 849 (citation and quotation marks omittetlyhether a defendant’s conduct shoc
the conscience thus turns on thet$ of the particular cas&ee, e.gMoreland 159 F.3d at 372

“Deliberate indifference” may shock tlsenscience, provided the defendant ha
practical opportunity foactual deliberationLewis 523 U.S. at 851. More specifically, for
example, “where officers have ample time to cortkeir obviously mistaken detention of the
wrong individual, but nonetheless fail to do 8@ suspect’'s family nrmebers need only plead
deliberate indifference to state a claim underdine process right to familial association.”
Porter, 546 F.3d at 1139. But if the defendants weredd to take “fast action” in a “quickly
evolving and escalating” situati and were forced to makeefreated split-second decisions,” &
showing of deliberate indifference is essaiyt impossible as a practical matte3ee idat 1138—
40. In that situation, the courtust evaluate whether the defendants acted with a “purpose {
harm” the seized person “for reasons unrel&bddgitimate law enforcement objectivedd.

at 1137 (emphasis omitted).

e

by




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

Here, the defendants argue the complainstrbe measured against the heighte
“purpose to harm” standard because the accidsmirced in the midst of a high-speed chase.

Kern Mot at 7; Clerico Mot. at 4. The court cahagree; the complaimcludes no allegation o

a high-speed chase rather only high-speed drivivgvertheless, the complaint’s allegations do

not “nudge(] the[] claims across the lifrem conceivable to plausible Twombly 550 U.S. at
570;Igbal, 556 U.S. at 680.

The Ninth Circuit recently explained,

When faced with two possible egplations, only one of which can

be true and only one of which rétsuin liability, plaintiffs cannot

offer allegations that are merelgonsistent with their favored
explanation but are also consisteuith the alternative explanation.
Something more is needed, such as facts tending to exclude the
possibility that the alternative explation is true, in order to render
plaintiffs’ allegations plausible.

Eclectic Props. E., LLC v. Marcus & Millichap C&51 F.3d 990, 996-97 (9th Cir. 2014)
(quotingin re Century Aluminum Co. Secs. Litig29 F.3d 1104 (9th Cir. 2013) (alterations

hed

f

omitted)). Here, two explanation$ the complaint’s allegations are possible. On the one hand,

Clerico might have been responding to aadbpdeveloping emergency that required his
immediate presence. In that instance, trdbeeation might not have been practical in the
minutes before the crash. The plaintiffs woulerttbe required to alie Clerico acted with a
purpose to harm Garrett, which the complaint dogsattempt. On the other hand, Clerico mi
have faced no true emergency and so had aigabopportunity to consider slowing for a red
light and checking for other traéfi The plaintiffs could theaonceivably state a claim under a
theory of deliberate indifference. But becatlsecomplaint includes no allegations “tending t
exclude the possibility” that thelefendants’ explanation is therpect one, the claim must be
dismissed.Eclectic Props.751 F.3d at 996-97 (citation and quotation marks omitted).
Because the complaint could be amendestdate a plausible claim, the plaintiffs
are granted leave to amen8lee, e.gLipton v. Pathogenesis Cor284 F.3d 1027, 1039 (9th
Cir. 2002) (“[1]n the normal course districberts should freely grateéave to amend when a

viable case may be presented.”).
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3. Third, Fourth, and Fifth Claims: Municipal Liability

As the complaint states no constitutbclaim against Clerico, the County’s
motion is granted as to the compl&srthird, fourth, and fifth claimsSee, e.gWhitsitt v. Cent.
Towing Transp.457 F. App’x 658, 659 (9th Cir. 2011) (citisgott v. Henrich39 F.3d 912, 916
(9th Cir. 1994)).

In some circumstances unlike theaemunicipality may be liable under § 1983
even though none of its agents &ee Gibson v. Cnty. of Washoe, N290 F.3d 1175, 1186 n.7
(9th Cir. 2002) “For example,raunicipality may be liable if amdividual officer is exonerated
on the basis of the defense of qualified immunity, because even if an officer is entitled to
immunity a constitutional violation might still )@ occurred. Or a municipality may be liable
even if liability cannot be ascribed a single individual officer.”d. (citations omitted). Here, to
the extent the plaintiffs seek relief against @winty independent of Clep’s alleged violations
the complaint’s allegations are insuffici¢atstate a plausible claim for reliekee, e.g AE ex
rel. Hernandez v. Cnty. of Tulgré66 F.3d 631, 637 (9th Cir. 2012) (complaints charging a
municipal entity with liability under § 1983 “may nsimply recite the elements of a cause of

action, but must contain sufficieritegations of underlying facts fgive fair notice and to enabl

11°)

the opposing party to defend itself effectivelyidd'must plausibly suggest an entitlement to
relief” (citations and quotation marks omittedjge also, e.gConnick v. Thompso®63 U.S. 51
62 (2011) (discussing municipal lisity for “[a] pattern of simlar constitutional violations by
untrained employees”).

The claims for municipal liability & dismissed with leave to amend.

V. MOTION FOR A MORE DEFINITE STATEMENT

Under Federal Rule of Civil Procedutg(e), “A party may move for a more
definite statement of a pleading to which a respanpleading is allowed but which is so vague
or ambiguous that the party cahmeasonably prepare a respons®ldtions under this rule are
generally disfavorednd rarely grantedCastaneda v. Burger King Cor®97 F. Supp. 2d 1035,
1045 (N.D. Cal. 2009) (quotation marks and antasi omitted). A motion for a more definite

statement may be granted if the defendeabnot understand the substance of the claim
10
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asserted,Griffin v. Cedar Fair, L.P.817 F. Supp. 2d 1152, 1154 (N.D. Cal. 2011) (quoting

Castanedab596 F. Supp. 2d at 1045), or if the defendant cannot “frame a responsive pleadjng,
id. (quotingFamolare, Inc. v. Edison Bros. Stores, |r&25 F. Supp. 940, 949 (E.D. Cal. 1981)).

N

Ordinarily, if discovery woud reveal the detail sought, the motion should be derBegry v.
Hitachi Home Elecs., Inc157 F.R.D. 477, 480 (C.D. Cal. 1993).

Here, Clerico requests a more defini@eament with respect to the negligence

claim. Clerico Mot. at 5. He argues a morérdee statement is necessary because the complaint

does not specify whether on the night of the acciterfivas responding @ call, was in pursuit
or was for some other reason ‘traveling atghhrate of speed,” and because the complaint
includes no detailed allegationsaut the California Highway Patrol’s post-crash investigation.
Id. To the extent this information is noteddy in Clerico’s possessi, it may be elicited by
appropriate discoveryThe motion is denied.

V. CONCLUSION

The request for judicial notice is DEED. The motions to dismiss are
GRANTED. The complaint’s first claim is dismiskeith prejudice and ithout leave to amend.
The second, third, fourth, and fifth claims arsndissed with leave to amend. The motion for a
more definite statement is DENIED. i$lorder resolves ECF Nos. 7, 8, and 9.
IT IS SO ORDERED.
DATED: January 12, 2016.

TATES DISTRICT JUDGE
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