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bbo Farm Labor Contractor, Inc. et al Doc.

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

MARISOL GOMEZ, on blealf of herself and) Case No.: 1:1%5v-01489-AWI-BAM

others similarly situated, )
ORDER REGARDING PLAINTIFF'S MOTION Td

Plaintiffs, COMPEL

V.

)

)

)

) (ECF No. 68. 71)
J. JACOBO FARM LABOR CONTRACTOR

INC. and BEDROSIAN FARMS LLC; DOES$
1 through 20, inclusive, )
)

Defendants. )

l. INTRODUCTION

Currently before the Court is Plaintiff K&l Gomez’s (“Plaintiff’) motion to compg
supplemental responses to her gldscovery from Defendant Jacbbo Farm Labor Contractor, In
(“Defendant” or “Jacobo”). Plaintiff also seeltse imposition of unspecified sanctions. (ECF N
71). The matter came before the Court foaritgg on May 11, 2018. Attorney Joseph Sutt
appeared by telephone on behalPddintiff. Attorney Roger Wilsn appeared in person on behalf
Defendant J. Jacobo Farm Labor Contractor, ittorney Kevin Koligian appeared by telephone
behalf of Defendant Bedrosidgrarms LLC. Having considered the parties’ joint statement
discovery, the arguments presented at the hearingg akith the record in this matter, the Col

issues the following order.
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. PROCEDURAL BACKGROUND

Plaintiff brings this wage-andeur action on behalf of herself and a proposed class ¢
farmworkers employed since September 2011Deyendants Jacobo and Bedrosian Farms L
Plaintiff alleges that sh and the putative class of agricultuvedrkers were subjected to unlawf
labor and payroll policies in violation of the dfant and Seasonal Agricultural Worker Protect
Act, 29 U.S.C 88 180X seq and the California Labor Code. (ECF No. 1).

Plaintiff filed this case on $ember 30, 2015. (ECF No. 1). &bcheduling order issued (¢

f al

LC.
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n

January 17, 2017, limited initial digeery to class certification isss and set March 27, 2018 as the

deadline for filing a motion for class certificatiqe CF No. 52). On April 21, 2017, just four mont
after discovery opened inithmatter, former counsel for Jacoltvised that he would be withdrawin
from representation and asked “thktpending discovery be stayed atlow the parties to obtain ne
counsel.” No formal motion to withdraw was fileintil November 29, 2017. The withdrawal moti

was not granted until Jaaty 5, 2018. (ECF No. 59).

Current counsel for Jacobo substituted in on Janba2018. (ECF No. 60). On January 1

2018, Plaintiff's counsel promptly conferred withcdbo’s new attorney who asked for additional ti

to review the file befee discussing outstanding discovery matt&aintiff followed up on February 6

2018, and on three subsequent sicees; however, Defendant failed respond to Plaintiff’s

discovery requests. On Febru&®, 2018, Plaintiff filed both aax parte application to continue thg

existing class certification schedECF No. 62) and a request for mfiormal discovery conference.
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(ECF No. 61). At the informal discovery corgece held on February 23, 2018, formerly assigned

Magistrate Judge Michael Seng ordered Jacobodbuge the requested discovery or before March
9, 2018' (ECF No. 64). Subsequently, light of the discovery delayshe Court also granted a thrg
month extension of the class certification briefing schedule. (ECF No. 67).

In compliance with the Court’s informarder compelling discovery, on March 9, 20
Jacobo produced documents respamsiv Plaintiff's outstanding discewy. Upon receipt, Plaintif

determined that Defendant’s respontethirteen othe document requests were insufficient. Plair

! Due to the retirement of Magistrate Judge Michael J. Seng from the bench of the Eastern D&alifbrofa,

this action was reassigned on April 20, 2018, to the undersigned fortlhdr proceedings. (ECF No. 69).
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now moves to compel further pnses to her Reque$ts Production of Docments/Data, Set 1 fron
Defendant J. JacolfoPlaintiff also requests unsgiied sanctions for Jacolsofailure to fully comply
with her discovery requests.
. LEGAL STANDARD

A party may bring a motion toompel discovery when anothparty has failed to respon

adequately to a discovery request. Fed. R. Ci7Ra)(3). A party “may obtain discovery regardi

any nonprivileged matter that relevant to any party’s claim defense and proportial to the needs

of the case, considering the importaraf the issues at stake in thetion, the amount in controvers
the parties’ relative access televant information, the partiesesources, thémportance of the
discovery in resolving the issues, and whetther burden or expense of the proposed disco
outweighs its likely benefit.” Fed. R. Civ. P. 26(#)s the moving party, plaintiff must inform th
court which discovery requests dne subject of his motion to compel, why defendants’ objections
not justified or why the response provideddeficient, and how proportionality and the otk
requirements of Federal Rule Givil Procedure 26(b) are met.

Federal Rule of Civil Procedure 34 govemequests for production of documer@=e Fed. R.
Civ. P. 34. “The party to whom tjRequest for Production] is dirext must respond in writing withif
30 days after being served.” Fed. R. Civ.3B(b)(2)(A). The requesting party “is entitled
individualized, complete respass to each of the [Requests feroduction] . . . , accompanied |
production of each of the documsmesponsive to the requestgaedless of whetlmehe documents
have already begporoduced.” Louen v. Twedt, 236 F.R.D. 502, 505 (E.D. Cal. 2006).
V. DISPUTED DISCOVERY REQUESTS

The parties’ dispute involvekacobo’s Responses to Request Production (“RFPs”) Nos. 1

7, 9-11, 24-26. Plaintiff's discovery requests carstimarized as: (a) time records of putative cl

members; (b) payroll records piitative class members; (c) docungerelating to Defendant’s wage

and hour policies and prac#is; and (d) the idéty and contact informadn of putative class membe

and witnesses for the four yeansor to the filing of the complat (“the relevant time period.”).

2 Although counsel for Defendant Bedrosian Farms lappeared at the hearing, Plaintiff's motiorcéanpel

pertains exclusively to Jacobo’s discovery responses.
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A. Plaintiff's Specific Requests for Production

REP No. 1 — All documents andeetronically stored information (*ESI”) constituting payrg
records for all current and former ployees for the relevant time period.

REP No. 2 — All itemized wagstatements of all current and former employees during
relevant time period.

RFP No. 3 — All documeniand ESI constituting timecards falt current of former employee
during the relevant time period.

RFP _No. 4 — All documents for current andnier employees showing the beginning g
ending of each work period.

REP No. 5 - All documents and ESI for @ant and former employees showing the beginn

and ending of each meal period.

the

[92)

nd

ng

RFP No. 6 — All documents faurrent and former employees showing the beginning and o

each rest period.

RFP No. 7 — All documents and EShowing employees rate of ypéor rest periods, recover
periods, and non-productive time.

RFP No. 9 — All documents and E&at show Defendant has colie with Cal. Labor Code
Section 226.2(b).

RFEP No. 10 — All documents and EBat relates to work schedules for all current and for
employees during the relevant time period.

RFP No. 11 — All documents and Eshowing rest break schedules.

RFP No. 24 - Produce “a class list containihg names and last knavwcontact information
(address, telephone, and emaibfifnon-exempt employees dugithe relevant time period.”
RFP No. 25 — Produce all documents that ctutstian agreement between you and
employees to consent to on duty magatiods during the tevant time period.

RFEP _No. 26 - Produce all docunis that constitute an agment to waive meal period

between you and the employeesindg the relevant time period.
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B. Plaintiff's Argument

In the motion, Plaintiff argues that early the discovery procesgrior counsel agreed tp

produce class-wide discovery orethondition that the parties eniato a court-approved protectivie

order. Since the Court approvélde stipulated protective onden July 27, 2016, Defendant h
substituted in new counsel who is refusittg produce class-wida@iscovery on payroll ang
timekeeping information as well as a class listhwnember contact information even though 1
parties have entered intocourt-approved protective ordeAccording to Plaintiff, the presence
new counsel does nalter the prior commitment made by fBedant Jacobo to produce class-w
discovery. Further, to the extent that Defendabjected that it lacks responsive documents, Plai
argues that those discovery peases are insufficiently vaguench ambiguous because it remai
unclear as to whether Defendant maintains resperdocuments to several Blaintiff's discovery
requests.

C. Defendant’'sResponse

Defendant responds that Plaintiff has nomaolestrated that its discovery responses
deficient. In Defendant’s view, aent counsel has demonstratetl tiwoperation with Plaintiff and
has provided timely discovery responses despitenabeen involved withthe case less than fou
months. To the extent that Plaintiff seeks documémt Defendant doe®t possess, Jacobo argu
that it “has no ability and is under no obligatitm produce documents &hit” does not have
Defendant further argues that daside discovery should not beropelled because taking discove
of “absent class members™isnproper and should not be ipeitted.” (ECF No. 71 at 26).
V. DISCUSSION

Plaintiffs motion to compel is largely an bmlla challenge to two issues: (1) whet
Plaintiff is entitled to class—widdiscovery beyond what pertaites the named Plaintiff (RFP Nos.
2, 7,9, 24) and (2) whether Defentla sworn response to many tife document requests tha
following a diligent search, Defenaahas no documents to prodwtehistime (RFP Nos. 3-6, 10-11
25-26) is sufficient. (emphasis added).

A. Class-Wide Discovery Is Warranted (RFP Nos. 1, 2, 7, 9, 24)
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For the reasons stated belondaon the record, the Court wibmpel Defendant to provid

further responses to Plaintiff's ckasvide discovery. As previouslyselved by this Court, Plaintiff is

entitled to seek discovery class-wide for the ratéviane period. One month toee Plaintiff filed the
instant motion to compel, Judge Seng reviewed®ies discovery requests in conjunction with th
February 23, 2018, informal discovery dispute conferemckruled that “the discovery Plaintiff see
logically relates to issues of merosity and commonality, propeuntgects for discovery relevant—
not prerequisite—to a motion for sk certification.” (ECF No. 67)ee Chavez v. Petrissans, No. 08
cv 00122 LJO GSA, 2008 WL 4177797, at *4 (EQal. 2008) (“The requested information
relevant and discoverable for puses of class certification since the documents provide informg
regarding the numbers of hours workeud adhe amount employees were paidHi)il v. Eddie Bauer,

242 F.R.D. 556, 562-63 (C.D. Cal. 20@Aplding that time and wagecords are discoverable prior

class certification because they assist phentiff in showing numerosity and commonality);

Valenzuela v. MC2 Pool & Spa, No. C09-01698 RS (HRL), 20MYL 3489596, at **1-2 (N.D. Cal
2010) (ordering defendant woduce all putative class memhienecard and payroll records prior {
class certification). This Court agrees with Ju&gng’s ruling and finds #t Plaintiff's class-wide]
discovery requests for documents including theslisst, work scheduleand payroll records goe
directly to her ability to certify the abs under Rule 23. (ECF No. 71 at 23-24).

While Defendant objects to class-wide disexgvon the basis that “absent class memi
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discovery is improper ahshould not be permittethis argument is inapplicable here. It is correct that

“discovery of absent class memberrdinarily not permitted in aks actions,” however, Plaintiff i
not seeking discovery from absent class membRather, Plaintiff seeks discovery from the nan
DefendantIn re Worlds of Wonder Securities Litigation, 1992 WL 330411 (N.D. Cal. July 9, 199
(“Absent class members are not parties s@parate discovery ohdividual class members n
representatives is normally not permitted.”). (ERN&. 71 at 26). Defendant’s argument theref
provides no basis to precludiass-wide discovery here.

Accordingly, Plaintiff is entittd to supplemental responsefteP Nos. 1, 2, 7, 9, and 24.

B. No Documents to Produce (RFP Nos. 3-6, 10-11, 25-26)

bre
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Plaintiff's RFP Nos. 3-6, 10-11, and 25-2&uest documents including timesheets, w
schedules, rest break schedulasd meal period schedules. QE No. 71 at 10-20). To thes
requests, Jacobo produced approxetya34 pages of payroll jourhadocuments that cover perioqg
from August 23, 2014 to September 12, 2014 &egtember 15, 2015 tOctober 3, 2015. In
responding to the remainder of tbescovery, Jacobo statéhfter] diligent search and reasonal
inquiry, Defendant has found no docurtsewithin its sole custodyna possession that are respons
to this request as to PLAINITFF. If documergsponsive to this regsieare found for EMPLOYEES
Defendant will make such documents only with respect to EMPLOYEES who worked in loc
where Plaintiffs worked with similar terms andndlitions of employment available to PLAINTIFF’
counsel.” (ECF No. 71 at 20). Plafhitesponds that this explanatiesmunbelievable, arguing that, “
is simply not credible that these 34 pages anee$mw the only payroll aniimekeeping documents i
Jacobo’s custody.” (ECF No. 71 at 25).

Having reviewed the requests ss$ue, the Court agrees with Rlkif that Jacobo’s inability to
produce basic timesheets and workestules is perplexing. Howeveamedibility determinations ars
to be made by the ultimate finder of fact andddelant cannot be compelléal produce what it doe
not have. The Court, however, will compel Defendantlarify its responses to Plaintiff's reques|
Jacobo’s current response statest ihhas searched for, but hast found, responsive documents
this time. Defendant providessurances that if responsive docuaiseare found at a later date, th
will be produced in a limited fashion. This,vever, leaves unanswered the obvious questio
whether responsive documents exist, but haveyetobeen located, or whwedr responsive documen
have not been located because ttieyot exist. As written, Jabo’s responses are too ambiguoug
permit Plaintiff or the Court to determine the eatteo which Jacobo may heithholding responsivd
documents based on searching difficulties rather than clearly asserting that no documents h
produced because they do not exist. Accordinglyere appropriate, Defenatamust serve a furthe
response plainly and unequivocabyating that no documents exis its possession, custody,
control responsive tBlaintiff's requests.

Accordingly, Plaintiff is entigéd to supplemental response&RieP Nos. 3-6, 10-11, 25-26.
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C. Requestfor Sanctions

Plaintiff moves for unspecified sations yet she is not clear aswhat form she would likq
any sanctions to take. Nevertheless, in light ef einderlying circumstances in this case, includ
current counsel’s recent substitutidine Court does not find that séinas are warranted at this tim
However, Defendant is warnedatithe failure to provide supplemtal documentation where possil
and appropriate will resuih sanctions, including an evidentiagxclusion. Federal Rule of Civ
Procedure 37(c)(1) provides: “if anpafails to provide information oidentify a witness as require

by Rule 26(a) or (e), the partynst allowed to use that information witness to supply evidence on

motion, at a hearing, or at a trial, unless the failuas substantially justifieor is harmless.” Fed. R.

Civ. P. 37. “Rule 37(c)(1) is a ‘self-executinggutomatic’ sanction designed to provide a strg

inducement for disclosureoodman v. Saples the Office Superstore, LLC, 644 F.3d 817, 827 (9tl

Cir. 2011),citing Yeti by Molly, Ltd. v. Deckers Outdoor Corp., 259 F.3d 1101, 1106 (9th Cir. 2001)/.

Plaintiff's current request for sanctions is DENIED.

D. Ex Parte Request to Modify the Scheduling Order

Finally, at the hearing, Plaintiff made an oealparte request to continue éhclass certification
deadline in light of the instant discoverysplite. Defendant Jacobo did not oppose the mof
however, Defendant Bedrosian Farms argued that Plairexfmrte request should beenied due to
the already protracted delay in this case. Gihenprocedural posture here, the Court finds that g
cause exists to grant aidfr extension of the classertification schedule. Accordingly, the Courf
Scheduling Order will be modified to give Plafhuntil July 30, 2018, to file her motion for clas
certification. The defense shallveauntil August 31, 2018 to file an opposition, and Plaintiff will ha

until September 14, 2018 tibef a reply. The hearing on the motishall be held before the Honorable

Anthony W. Ishii, in Courtroom 2 of thiSourt, Fresno, at 30 p.m. on October 29, 2018.
CONCLUSION AND ORDER
For the reasons stated, iHEREBY ORDERED as follows:

1. Plaintiff's motion to compdurther responses is GRANTED;
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2. Within 14 days from the filed date ofighOrder, Defendant sl produce additiona

documents in response to qRests for Production numberdd 2, 7, 9, 24)as to all

farmworkers employed by Jacobo;

3. Within 14 days from the filed date of thyder, Defendant shaiimend its responses

clarify whether responsive documents existresponse to Requests for Product

numbered3-6, 10-11, 25-26;

4. Plaintiff's request for sanctions is DENIED.

IT IS SO ORDERED.

Dated: __May 14, 2018

| Burksra A MALiffe

UNITED STATES MAGISTRATE JUDGE
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