Allied World Specialty Insurance Company et al v. IND Thomas Company, Inc. et al
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

ALLIED WORLD SPECIALTY Case No. 1:1%5v-01498DAD-SKO
INSURANCE COMPANY f/k/a DARWIN
NATIONAL ASSURANCE COMPANY, a FINDINGS AND
Delaware corporation; ALLIEDVORLD RECOMME NDATIONS THAT
INSURANCE COMPANY, a Delaware PLAINTIFF S' APPLICATION FOR
corporation, DEFAULT JUDGMENT BE
GRANTED
Plaintiffs,
V. (Doc. No. 13)
JND THOMAS COMPANY, INC., a OBJECTIONS DUE: 21DAYS

California corporation; DENNIS A.
THOMAS, an individual; JULIE THOMAS,
an individual,

Defendang.

. INTRODUCTION
On November 17, 2015, l&ntiffs Allied World Specialty Insurance Company f/k
Darwin National Assurance Company ("Darwin") and Allied World Insuran@mgany
("Allied™) (collectively, "Plaintiffs") filed an applicatiotior default judgment against Defenda
JND Thomas Company, Inc. ("JND"), Dennis Thomas, and Julie Thofmaectively,

"Defendants"). (Doc. 13.) No opposition to Plaintifpplicationfor default judgment was fite

Doc. 17
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The Court reviewed Plaintiffs' applicatioand supporting documentation and determi
that the matter wasuitable for decision without oral argument pursuant to Local Rule 230(g

For the reasons set forth below, the undersigned RECOMMENDS {hattifs'
applicationfor default pdgment be GRANTED againseindang in the amount of $1,000,000.

II. FACTUAL BACKGROUND

Plaintiffs filed a complaint on October 10, 201&ating claimsfor breach of contract
declaratory relief, quia timétand specific performance. (Doc. 1.) The complaint alleges
Court has diversityurisdiction as Plaintiffs areorporations formednder the laws of Delawars
with their principal places of business in Massachusetts; Defendant JINDagpamationformed
under the laws of California with its principal place of business in River@aléprnia; Dennis
and Julie Thomas are both individuals residing within the state of California; and olo@tam
controversy exceeds $75,000he complaint also alleges venue is proper in the EaststridDof
California because Defendants Dennis dolle Thomageside in King County, and Defendar
JND has its principal place of business in Fresno County. 28 U.S.C. § 1391(b)(1).

Plaintiffs are suretythatissue contract surety bonds and other lines of insurance. (D
15.) On November 12013, Defendantentered into a General Indemnity Agreement ("GliA
favor of Plaintiffsas sureties who agreed tssue performance and payméainds to JND in

connection with construction work on five projects ("Project Bonds"):

1. Principal: JND Thanas Company, Inc.

Obligee: Carothers Construction, Inc.

Bond No.: D00000785 ($1,500,000)

Project: Construct Shopping Center, Ft. Gordon, GA
Surety: Darwin National Assurance Company

2. Principal: JND Thomas Company, Inc.
Obligee: CadellConstruction Co. (DE) LLC

! Specific to default judgment, a hearing on the issue of damages is nivedeas long as theoart finds there is g
basis for the damages specifieBee Transatlantic Marine Claims Agency, Inc. v. Ace Shipping Cidif.F.3d 105,
111 (2d Cir. 1997)Pavis v. Fendler650 F.2d 1154, 1161 (9th Cir. 1981) (no hearing necessary when docy
show judgment amount based on a definite figuseg alsoFed. R. Civ. P. 55(b)(2) (the district couras the
discretion to coduct orrefuse a hearing on default judgment).

2 "Quia timet is the right of a surety to demand that the principal placsutiety in funds when there are reasong
grounds to believe that the surety will suffer a loss in theréubecause the principa likely to default on its primary
obligation to the creditot. 74 Am. Jur. 2d, Suretyship § 1P8/est 2015).
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Bond No.: D00000799 ($2,575,000)

Project: Unmanned Aerial Vehicle Complex, Ft. Stewart, GA
Surety: Darwin National Assurance Company
Principal: JND Thomas Company, Inc.

Obligee: Cadell Construction Co. (DE) LLC
Bond No.: D00000800 ($1,388,000)

Project: 1030-0005SC, Ft. Stewart, GA Digital
Surety: Darwin National Assurance Company

Principal: JND Thomas Company, Inc.

Obligee: OHL USA, Inc.

Bond No.: S001-0883 ($5,000,000)

Project: Machado Lake Ecosystem Reh#htion Phase 2, Los Angeles, CA
Surety: Allied World Insurance Company

Principal: JND Thomas Company, Inc.

Obligee: Monroe County Board of County Commissioner
Bond No.: S001-0871 ($1,839,905)

Project: Organic Removal, Water Quality Improvement
Surety: Darwin National Assurance Company

Defendantsigned the GlAand agreed to indemnify Plaintiffs for any losses or expenses ing
from the Project Bonds (Doc. 132, p. 9.) Among otherprovisions Defendants agreed to tf

following obligatians in the GIA:

3.2 INDEMNITY — at all times jointly and severally to indemnify and to hold

the Surety harmless from and against any and all liability for any dhdsd, and

in such connection, Indemnitors will pay the Surety for all Losses specified or
otherwise described in Surety's notice, no later than close of business on the Due
Date with respect to such notice, whether or not the Surety has actuadlyamad
payment thereon of such due Date.

[3.3](a) to deposit with the Surety as collatelgl,the Due Date and after receipt of
the Surety's written demand, the sum equal to an amount determined by the Surety
to cover liability for Loss covered by Section 3.2, as determined by the Suxety
Surety's sole option, such collateral will be in addition to and not in lieu of any
other collateral previously provided to the Surety. Further, if an event of default
(as defined in this Agreement below) has occurred, the Surety will be entitled to
demand that the Indemnitors place with surety fundslequie aggregate penal
sum of all theroutstanding Bonds, as such sum is determined by the Surety in its
sole discretion (regardless of whether any actual liability for keagsgts under any

of the Bonds). (b) If indemnitors fail to pay in full the ambdemanded pursuant

to this Agreement on the Due Date, Indemnitors will pay Interest on such overdue
amount from the Due Date up to the date of actual payment to the Surety . . ..
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(Doc. 1, Exhibit A.)

After issuing the Project @ds, Plaintiffsreceived claimsunder the Project Bondsom
JND's subcontractors and suppliers seeking payment for labor and materialsdstpphe
Projects. Pursuant to thabligations Plaintiffs allege thegommenced an investigation of the
claimsand as of the dat of the complaintthey have paid claims totalir§192,791.63 (Doc. 1,
114.) In supporof Plaintiffs' motion, theleclaration of Jamdseating Assistant Vice Presider
and counsel for Plaintiffs, was filed. (Doc.-23 Mr. Keatingstateghat Plaintiffs have incurre
$309,791.63 in losses and expenses in connection with the Project Bonds, which includes
for claims as well as losses in the form of attorneys' and consultants'(i2es. 132, Keating
Decl., 1 16.) Also, Bibler Masonry Contractors, Inc., one of JND's subcontractors and sup
recently filed an action in Georgia against Darwin on the Bonds seeking over $117,000.
116.) Based upon their investigation of the JND projects, Plaiatiffeipate beingexposed to
further payment and performance bond losses, including on th@royects at Ft. Stewarthis
may include reimbursement tloe obligee for costs paid on JND's behalf to a concrete suppli
more than $500,000. (Doc. 1, 11 16-17.)

On Septeber 21, 2015, pursuant to the terms of the GPAgintiffs sent a letter tc
Defendants demanding theleposit $1,000,000h cash collateral withPlaintiffs to coveractual
and anticipated losses on the Bonds. (Doc. 1, §06c. 132, p. 6768.) Plaintiffs allege
Defendants diled to comply with the demanat otherwise fulfill their obligations as set for:
under the GIA.

Plaintiffs’ complaint alleges claims for (1) breach of contract (the GIA) agains
Defendants for failure to deposit collatemalary amount with Plaintiffs or indemnify Plaintiff
for their losses; (2) declaratory relief that (a) Defendants are obligateziniburse Allied ang
Darwin for the amounts they have incurred and will continue to incur to satiffg &ikligations
on thebonds, including attorneys' fees, costs, and expenses; abef@)dants are obligated
deposit collateral in an amount dstermined by Plaintiff$o discharge any loss or anticipat
loss; (3) quia timet against all Defendants preventing them from trangfasgets absent furth
order of the Court; and (4) specific performance of the terms of the GIA.
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.  SERVICE OF PROCESS

On October 8, @15, Dennis Thomas was personally served with the summons
complaintas the agert for service of process for JND; Dennis Thomas himself was persa
servedwith the summons and complaint on October 8, 2015; and Julie Thomas was per
servedwith the summons and complaint on October 8, 2015. (Docs. 6, 7, 8.) Plagdiffssted
entries of default against all Defendants on November 9, 2015 (Doan®)each Defendant
default was enteredy the Clerk of the Court on November 12, 2015 (Docs12)0 Personal
service on Defendants meets the requirements of Federal Rule of Civillihede and service ¢

process was proper.
IV. DISCUSSION
A. Legal Standard

Federal Rule of Civil Procedure 55(b) permits a coutered default judgment following

the entry of default by the clerk of the court under Rule 55(a). It is withinoteedsscretion of
the court as to whether default judgment should be ent&eeAldabe v. Aldabe616 F.2d 1089
1092 (9th Cir. 1980). A defendant’s default by itself does not entitle a plaintiff to acrdered
judgment. See id. Instead, the Ninth Circuit has determined a court should consider
discretionary factors, oftereferred to as theEitel factors,” before rendering a decision on defe
judgment. See Eitel v. McCoplr82 F.2d 1470, 14712 (9th Cir. 1986). Theitel factors include
(1) the possibility of prejudice to the plaintiff, (2) the merits of the plaistiubstantive claim
(3) the sufficiency of the complaint, (4) the sum of money at stake in the actithve (Byssibility
of a dispute concerning material facts, (6) whether the default was due to excespdde, and
(7) the stong policy underlying the Federal Rules of Civil Procedure favoring decisionsed
merits. See id.

A plaintiff is required to prove all damages sought in the complahate Televideo Sy
Inc. v. Heidenthal826 F.2d 915, 9178 (9th Cir. 1992). rl addition, any relief sought may not
different in kind from, or exceed in amount, what is demanded in the complaint. Fed. R.

54(c). If the facts necessary to determine the damages are not contained inplaéntoon are
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legally insufficien, they will not be established by defauBee Cripps v. Life Ins. Co. of N. Am.

980 F.2d 1261, 1267 (9th Cir. 1992).

Finally, once the court clerk enters a default, the -pieladed factual allegations of the

complaint are taken as true, except farsth allegations relating to damage3eeTelevideo Sys
Inc., 826 F.2d at 917.

B. Relief Sought in Application for Default Judgment

>

Based on the claims pled in the complaint, Plaintiffs seek a judgment in the amagunt o

$1,000,000 which is comprised of $309,791.63, the total amount of paid losses and fees, a

$690,208.37, the amount of collateral demanded minus incurred losses arfeldg®sfs' motion
for default judgment does not address each of the claleadsin the complainand insteadocuses
on the monetary relief soughRlaintiffs' request for monetary relief, however, is awardable b
on Plaintiffs' claims for breach of contract and for specific performaesking enforcement ¢
thesecurity collateral provision in the GIA.
C. The Eitel Factors Favor Entry of Default Judgment

1. Possibility of Prejudice to Plaintiffs

The first Eitel factor considers whether Plaintiffs would suffer prejudice if default is
entered. If Plaintiffs' applicationfor default judgment werelenied, it would leave Plaintgf
without a remedy because Defendahtive refused to participate in the litigatiomherefore,
Plaintiffs would be prejudiced if the Court were to deny thagplication for default judgmen
This factor weighs in favor of default judgmen®eeSuretec Ins. Co. v. Orchard Hills Estatg
LLC, No. CIV S-090110 LKK EFB, 2010 WL 436505, *5 (E.D. Cal. Oct. 27, 2010%¥ee also
Philip Morris USA, Inc. v. Castworld Prods., Inc219 F.R.D. 494, 499 (C.D. Cal. 200
("prejudice” exists where the plaintiff has no "recourse for recoveryt titha default judgment)

2. Merits of Plaintiffs' Substantive Claim and Sufficiency of the Complain

The allegations of Plaintiffs' complaiahdthe evidencefiled in support of thenotion for

default judgment establish that #@adants breached thademnity agreementthe GIA) with

® Praintiffs do not address their claims for declaratory relief or dmiattin their motion for default judgment, but 1
relief pursuant tahose claims is sought; as such, those claims are not addressed.
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Plaintiffs. To establish a claim fdireachof contract, Plaintiffs must allegd) a contract, (2
Plaintiffs' performance or excuse for nonperformai(@gDefendants' breach, and (4) damagg

Plaintiffs. Amelco Elec. v. City of Thousand Oakg Cal. 4th 228, 243 (2002) (citing 4 Witki

A\1”4
—
(@)

>

Cal. Procedure (4th ed. 1997) Pleading, 8 476, p. 570). Under California law, a surety is n

required to bring suit or obtain judgment establishing liability of the principal swdety bonds

to be entitled to reimbursement under an indemnity agreement or to enforce the mdemni

agreement after a breac@&en. Ins. Co. of Am. v. Singletetl Cal. App. 3d 439, 443-44.

The GIA is attached tdPlaintiffs’ complaint and to Mr. KeatingBeclaration filed in
support of Plaintiffs’ motion for default judgment. (Docs. 1213 Under theGIA, JND is the
Principal,Defendants collectively are thedemnitors, and Piatiffs are the Swaty. (Doc. 132.)
The GIlA sets forth the obligatianof thelndemnitorswhich includeindemnification of Plaintiffs
as suretyfor any losses associated with the Project Bontlse GIA also contains a collater

security provision:

[3.3](a) to deposit with the Surety as collateral, by the Due Date andedépt of

the Surety's written demand, the sum equal to an amount determined by the Surety,

to cover liability for Loss covered by Section 3.2, as determined by the Sukety
Surety's sole option, such collateral will be in addition to and not in lieu of any
other collateral previously provided to the Surety. Further, if an event of default
(as defined in this Agreement below) has occurred, the Surety will be entitled to
demandthat the Indemnitors place with surety funds equal to the aggregate penal
sum of all theroutstanding Bonds, as such sum is determined by the Surety in its
sole discretion (regardless of whether any actual liability for kaggs under any

of the Bonds). (b) If indemnitors fail to pay in full the amount demanded pursuant
to this Agreement on the Due Date, Indemnitors will pay Interest on such overdue
amount from the Due Date up to the date of actual payment to the Surety . . ..

(Doc. 1, Exhibit A.)

Plaintiffs allege Defendants have breached the Giy failing to reimburse Plaintiffs fo
paymentmade to JND's creditotsnder theProject Bonds and for failing to pay the dasollateral
demandedoy Plaintiffs to coveranticipated losss on the ProjectBonds. (Doc. 1, 114-19.)
Plaintiffs also allege they have performed their obligations under the GIA, but as a res
Defendants' breach, Plaintiffs have beeonetarilydamaged. This is sufficient to state a claif

for breach of the GIA.
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Plaintiffs also allege a claim for specific performance of @id's collateral security
provision. When asurety agreement contains a collateral security provision, the sur
generally entitled to specific performance of the collateral securitygion, regardless whether

has actually incurred a loss or only anticipates a loss

A collateral security provision provides that once a surety . . . receives a demand on
its bond, the indemnitor must provide the surety with funds which the surety is to
hold in reserve. If the claim on the bond must be paid, then the surety will pay the
loss from the indemnitor's funds; otherwise, the surety must return the funds to the
indemnitor. Sureties are ordinarily entitled to specific performance ItHtel
security clauses.

Safeco Ins. Co. of Am. v. SchwaB9 F.2d 431, 433 (9th Cir. 1984) (applying California la
Pursuant to section 3.3 of the GIA, Plaintiffs issued a demand letter on September 21

requiring Defendants to deposit with Plaintiff$,800,000 as cash collateral to cover Plaint

actual and anticipated losses under the Project Bonds, but Defendants failpdrd teshe letter

or deposit the collateralBased on these allegations, Plaintiffs have adedy pled a clainfior
spedfic performance obection 3.3 of the GIA.

In sum, Plaintiffs’claimsfor breach of contract and specific performaace adequately
pled which weighs in favor of awarding default judgment.

3. The Sum of Money at Stake in the Action

oty IS
t

W).
, 201
ffs'

Under thisEitel factor, "the court must consider the amount of money at stake in relation to

the seriousness of Defendant's condud®épsiCo, InG.238 F. Supp. 2d 1177. Although t
amount Plaitiffs seek is relatively large $1,000,000 -Befendants agreed to indeifynPlaintiffs

for the fees and expenses incurred on the Project Boflds.Roject Bonds issued wereaeh in
excess of $1,000,000, thus damages of $1,000,000 was within the contemplation of the
under the termof the GIA* (SeeDoc. 13-2, pp. 34, 47, 53, 62, and 64.)

* Performance Bond No. SO@B71 was issued in the amount of $1,839,905.00 (Do&, p353); Payment Bond Na.

D00000785 was issued in the amount of $1,500,000.00 (De?, t334); Performance Bond No. DO0000800 vy
issued in the amount of $1,388,000.00 (Doc21®. 47); and Performance Bond No. S@&B3 was issued in th
amount of $5,000,000.00 (Doc. -23 p. 64) ard Performance Bond No. DO0000799 was issued in the amou
$2,575,00.00 (Doc. 12, p. 4). The payment and performance bonds for which Defendants agreed to ifyde
Plaintiffs totaled $2,302905.00. In that contexthe $1,000,000 security collateral Plaintiffs demanded unde
GIA was well within the contemplaticof the parties at the time the bonds were issued.
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Moreover, the amount of damages is capable of ascertainment from defijites

contained in the declaratioof Amanda L. Marutzky, Esqg.James Keating, Assistant Vi¢

Presdent and counsel for Plaintiffs, and the supportimaterials attached theretqDocs. 131,
13-2.7

4. The Possibility of a Dispute Concerning the Material Factss Minimal

e

The court may presume the truth of weliéaded facts in the complaint (with the exception

of damages) following the Clerk's entoy default. As a result, there is a very small likelihg

that any genuine issue of material facts exiSee e.g., Elektra Entm't Grp. Inc. v. Crawfa2@6

F.R.D. 388, 393 (C.D. Cal. 2005) ("Because all allegations in apkzglded complaint are take

as true after the court clerk enters default judgment, there is no likeliho@hthgénuine issue ¢
material fact exists.").This factor favors default judgment.

5. No Evidence that Default is Due to Excusable Neglect

Defendants did not respond ttaidtiffs' demand etterand have not made an appeara
in this action, despite being properly served. Defendants were also served witéntheg
motion for default judgment. (Doc. 13, p. 7.) Additionalllaintiffs' counselemailed

Defendants' couns@forming counsel of the entry of default. (Doc-1.3p. 21, Marutzky Decl.

Exh. G.) Thisreflects Defendnts have voluntarily elected not to deféhemselves in this action;

thusdefault wasotentered as a result of excusable negléttis factor weighs in favor of defau
judgment.

6. Policy Favoring Decisions on the Meritss Not Dispositive

This factor weighs against entry of default judgment in every case, bybtiug factor is
not dispositive PepsiCo, InG.238 F. Supp. 2d at 1177. Although a decision on the mer

preferable, this policy factor alone does not preclude the entry of default judgment

> While the total collateral demanded by Plaintiffs is based on an estinodtéxpenses and losses untter Projet
Bonds, the GIA specifiethe collaterademanded is to beetermined by the Surety its discretion. The complain
indicates the cash collateral demanded is basexpproximately $245,471.3Ratremains pending in bond payme
claims, the suit brought by Bibler Masonry Contractors, Inc. agaiastiDthat seeks in excess of $117,000der a
Project Bond, and Plaintiffanticipationthat it will be exposed to another payment of $500,000 from two Rr
Bonds at Ft. Stewart. (Doc. $f14-17.) As noted above, collateral security provisions such as thisnw
indemnification agreeamts are routinely subject to specific performarngafeco Ins. Co. of Apnv39 F.2d at 433.
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V. CONCLUSION AND RECOMMENDATION
Based on the foregoing, IT IS IREBY RECOMMENDED that Plaintiff' application for
default judgment (Docl3) be GRANTED and judgment be entered in favor of Plamt#hd
againstDefendants as follows:
1. Judgment in the total amount of $1,000,000.00 in money daragesd by
Defendants to Plaintiffs for:
(@) $309791.63 for payments made to subcontractors and suppliers rela
claims paid on bonds issued by Plaintiffs on behalf of IND Thomas Compan

(“*JND”), payments to consultants’ incurred in the investigation of claimssiy

ted tc
y, Inc.

a

the surety bonds, and attorney’s fees and expenses in the investigation, analysi

and enforcement of Plaintiffs’ rights under its surety bonds;
(b) $690,208.37 as the total amount of collateral demanded minus the
incurred losses referenced in (a); and

2. Simple interestha shall accrue as of the date of entry of judgment against

Defendants at the applicable Federal mtesuant to 28 U.S.C. § 1961.

These findings and recommendations are submitted to the district judge @dsighes
action, pursuant to 28 U.S.C. § 636(b)(1)(B) and this Celudcal Rule 304. Within twenigne
(21) days of service of this recommendation, any party may file writterctabje to these
findings and recommendations with the Court and serve a copy on all parties. Such ad
shouldbe captioned “Objections to Magistrate Judge’s Findings and Recommendations.
district judge will review the magistrate judge’s findings and recommendatiorssigoi to
28U.S.C. 8636(b)(1)(C). The parties are advised that failure to file objextioithin the
specified time may waive the right to appeal the district judge’s ortlditkerson v. Wheeler

772 F.3d 834, 839 (9th Cir. 2014).

IT IS SO ORDERED.

Dated: December 29, 2015 /s/ Sheila K. Oberto
UNITED STATES MAGISTRATE JUDGE
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