(PS)Coronado et al v. National Default Servicing Corporation et al
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

IVAN CORONADO and TAMMI CaseNo. 1:15ev-01844MCE-SKO
CORONADQ
o ORDER ON DEFENDANT SELECT
Plaintiffs, PORTFOLIO SERVICING, INC.’S
MOTION TO COMPEL RESPONSES,
V- FOR SANCTIONS AGAINST
NATIONAL DEFAULT SERVICING PLAINTIFFS, AND TO MODIFY THE
CORPORATION et al, COURT'S SCHEDULING ORDER
Defendand. (Doc. 13)

/

l. INTRODUCTION

Plaintiffs lvan and Tammi Coronadibed suit against various corporate entities invol
in the ownership, servicing, and npdicial foreclosure of their home. (Doc41l(Complaint))
Defendant Select Portfolio Servicing, Inc. (“SPS”)ks® compel discovery related to Plaintiff
allegations “regarding the alleged fraudulently recorded documents, communicel&ed to the
Loan, Plaintiffs’ Loan payments, Plaintiffs’ default, npumlicial foreclosure proceeding
Plaintiffs’ alleged @mages and other documents and information related to the causes of

asserted in Plaintiffs’ Complaint.(Doc. 13 (Motion to Compel Responses (“Motion”), p. 5.)

Doc. 18

ed
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Because tis information is necessary for SPS to adequately notice and prepare fol

Plantiffs’ depositions and fully prepare its motion for summary judgment, SPS’®omtd

compel is GRANTED. The scheduling order will be MODIFIED to allow the parties sufficient

time to complete and review naxpert discovery. Finally, SPS’s motion to impose mone
sanctions against Plaintiffs to compensate SPS for its time and expensgsimgrthe Motion is

GRANTED in part.
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. Background

In September 2006, Plaintiffs obtained a home loan (the “Loan”) from Central P
Mortgage Company (“Central”) for $380,000.00 to purchase real property located at 82
Ashlan Avenue, Fresno, California 93704 (the “Propertyf{Gompl., {1 21.) In connection wit
the Loan, Plaintiffs executed a deed of trust (“DOT") in favoMoftgage Electronic Registtion
Systems, Inc. IERS’) as nominee for Central and Central’'s successors and assigns, sdmu
promissory note (“Note”) Plaintiffs executed in connection with the purchaskeeoProperty.
(1d.)

On April 8, 2013, MERS recorded an Assignment of Bleed of Trust (“Assignment”)
evidencing MERS’s assignment of the DOT to the Bear Sterns Mortgage Fumdstg After
SPS began servicing the Loan, Plaintiffs fell behind on their Loan payrardta Notice of
Default and Election to Sell Under DeedTolist (“NOD”) was recorded on May 13, 2QMiith
the Fresno County Recorder’s Office(ld., § 23, 28.) On December 10, 2014, a Notice
Trustee’s Sale (“NOTS”) was recorded with the Fresno County’s Recer@dfite, evidencing
the unpaid principal balance and other charges totaling $433,244d0&3()

On June 1, 2015, Plairfsf filed the instant Complairit. Plaintiffs claim that (1)
Defendants did not properly account for their Loan payments; (2) Defendants statedcir
sums due and owing in the NOD and NOTS; (3) Defendants failed to contact them to
options to avoid foreclosure prior to recordihg NOD; and (4) the chain of title is void becal
MERS lacked authority to assign the Loan to the Trust and SPS fraudulently eelxeg
substitution of trustee. (Id., 1 46, 2325, 2728, 3032) Plaintiffs alleged claimsfor:
(1) violation of California Homeowners’ Bill of Rights; (2) violation of California Civibde
section 2923.5; (3) negligence; (4) violation of California Business and Profe€nde§ 17200
et seq. (5) constructive fraud; (6) slander of title; (7) quiet title; (8) declayatetief; and
(9) injunctive relief. (Id., pp. 12-29.)

! DefendantBear Stearns Mortgageunding Trust 2008\R4, Mortgage Pass Through Certificates, Series 2(
ARA4.

2 The Complaint was initially filed in state court. Defendants removedabe to this Court on December 9, 201
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Defendants filed their Answer to the Complaint in state court on June 23,
(Doc. 1:6.) On March 15, 2016, SPS served Interrogatories, Set One, Numbk22s
(the“Interrogatories”) and Requestsfor Production of Documents, Set One, Numbef251
(the“RFPS$) (collectively, the “Propounded DiscoveryYeparately upn each of thePlaintiffs.
(Doc. 131 (Declaration of Kristapor Vaanian), 1 23

The Propounded Discovery includes various questions and document requests re
Plaintiffs’ allegations regarding the alleged fraudulently recorded rdents, communication
related to the Loan, Plaintiffs’ Loan payments, Plaintiffs’ default, -jodicial foreclosure
proceedings, Plaintiffs’ allegedamages and other documents and information related t
causes of action asserted in Plaintiffs’ Complaifhl. at Ex. A.) Defendants seethis discovery
“so that they may notice each of the Plaintiffs’ depositions in a timely mandetogroperly
prepare their motion for summary judgment within the required timeframe. PEirggponses tc
the Propounded Discovery were due to SPS by no later than April 197 2[@dc. 13, p. 2see
alsoVartanian Decl.{ 3.)

No responses were received ®yS on April 19, 2016(1d.) On May 6, 2016, SPS sent

meet and confer letter to Plaintiffs informing Plaintiffs that all objections to theisg requests

are waived, and attempting to schedule a telephonic conference to discuss th¢ldssatd] 4,
Ex. B.) The partiesmetand confered bytelephone on May 10, 2016énd Plaintiffs agreed tg
provide complete, verified responses, without objections, to the Propounded Discoverynn
all responsive documents), by May 16, 201i@. &t 7 5, Ex. C.)

On May 16, 2016however,Plaintiffs failed to produce any responses to Rnepounded
Discovery (ld. at § 6.) Though Plaintiffs provided some documents, it is unclear the docur
include all responsive documents, because Plaintiffs have not responded in any wayRB g
(Id., 11 6, n. 2.) [Bfensecounsel emailed Plaintiffs and again informed Plaintiffs of their failur
respond. Ifl. at 1 7, Ex. D.)Plaintiffs respondethat“[w]e were hoping to work this out Pro S

but after further eview of the questions . .[w]e will not be answering” until “we [have

®  Defendants also served Requests for Admission on Bfinthich received no responses and are there]

deemed admitted. (Vartanian Decl., 14 n. 1.)
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retain[ed] counsel.”(Id.) Plaintiffs still have reitherprovidedany responses to tlropounded

Discoverynor contacted Defendants regardihg outstanding discovery.

SPS file the instant motion on June 29, 2016, seeking an order compelling Plaintiffs tc

respond to the outstanding discovery, imposing sanctions on Plaintiffs, and modifying the

scheduling order to allow the completion of rexpert discovery. (Doc. 13.) In lieu of filing an

opposition, Plaintiffs filed a notice of change of address on July 6, 2016. (doc. 14.) &ut of

abundance of caution, the Court ordered SPS to serve Plaintiffs with another coplylofitimeat
their post office box and reset the deagllfor Plaintiffs to file their opposition to the Motion,
any. (Doc. 15.) When Plaintiffs failed to file any opposition, pursuant to the’S€ouder, the
matter was deemed unopposed and submitted on the pleadings and the hearing was

(Doc.17.) The norexpert discovery motion deadline is currerggt forAugust 15, 2016.(Doc.

12.)
[I. Scope of Discovery and Requests
The scope and limitains of discovery are set forthtime Federal Rules of Civil Procedu
and EvidenceRule 26(b)provides:

Unless otherwise limited by court order, parties may obtain discoverydnega

any nonprivileged manner that is relevant to any pargfaim or defense-
including the existence, description, nature, custody, condition, and location of
any doeaments or other tangible things . For good cause, the court may order
discovery of any matter relevant to the subject matter involved in the accident.
Relevant information need not be admissible at the trial if the discovery appear
reasonably calcated to lead to the discovery of admissible evidence.

Relevant evidence is defined as “evidence having any tendency to make the existegdadif

that is of consequence to the determination of the action more probable or less probalbl

would be without the evidence.” Fed. R. Evid. 401. Relevancy is interpreted “broadly to
encompass any matter that bears on, or that reasonably could lead to othethatattauld bear

on any issue that is or may be in the cagepgpenheimer Fund, Inc. v. Samsle427 U.S. 340, 351

(1978).

A. Interrogatories

A party may propound interrogatories relating to any matter that may beeddaiunder,

Rule 26(b). Fed. R. Civ. P. 33(a)A responding party is obligated to respond to the fullest e
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possible, and rey objections must be stated with specificitifed. R. Civ. P. 33(b)(3¥4). In

general, a responding party is not required “to conduct extensive research itocadswer ar
interrogatory, but a reasonable effort to respond must be mddaiey v. Slalana 2010WL

3341939 at *3 (E.D. Cal. Aug. 24, 2010) (citing.H. v. Schwarzenegge2007 WL 2781132at
*2 (E.D. Cal. Sep. 21, 2007))The responding party has a dutysigpplement a respongfehe

later obtains the information sought or discoverspifeious response requires correctidred.
R. Civ. P. 26(e)(1)(A).

B. Requests for Production of Documents

A party may request documents “in the responding party's possession, custody, of g

ontrol

Fed. R. Civ. P. 34(a)(1)Similarly, a party may seeva request “to permit entry onto designated

land or other property possessed or controlled by the responding party, so thgii¢isang party
may inspect, measure, survey, photograph, test, or sample the propéertyFed. R. Civ. P,
34(a)(2). A request is adequate if it describes items with “reasonable particulatgtifies a
reasonable time, place, and manner for the inspection; and specifies the form onfarmmshi
electronic information can be produced. Fed. R. Civ. P. 34(b). @hesguest is sufficiently cleg
if it “places the party upon ‘reasonable notice of wikatalled for and what is nat.’Kidwiler v.

Progressive Paloverde Ins. Cd92 F.R.D. 193, 202 (N.D. W. Va. 2000) (quotiRgrsons V.
JeffersorPilot Corp, 141 F.R.D. 408, 412 (M.D.N.C. 1992)).

The responding party must respond in writing and is obliged to produce all spé¢
relevant and noprivileged documents, tangible things, or electronically stored information
“possession, custody, or control” oretlate specifiedFed. R. Civ. P. 34(a)Actual possession
custody or control is not required‘A party may be ordered to produce a document in
possession of a nguarty entity if that party has a legal right to obtain the document or has ¢
over the entity who is in possession of the documeBpto v. City of Concordl62 F.R.D. 603
620 (N.D. Cal. 1995). Such documents include documents under the control of the'
attorney. Meeks v. Parsgn2009 WL 3303718 (E.D. Cal. Sept. 18, 2008xler v. Scientific
Ecology Group, In¢.196 F.R.D. 210, 212 (D. Mass. 2000) (a “party must produce othe

discoverable documents that are in his attorngysssession, custody or control”)In the
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alternative, a party may state an objection to aestjuncluding the reasondred. R. Civ. P
34(b)(2)(A)(B).

If a party “fails to respond that inspection will be permittedr fails to permit inspectiof
-- as requested under Rule 34,” the propounding party may make a motion to compel prd
of the documentsFed. R. Civ. P. 37(a)(3)(B)(iv)Further, “an evasive or incomplete disclosu
answer, or response must be treated as a failure to disclose, answer or regdndR’ Civ. P
37(a)(4). A moving party has the burden of demonstrating “actual and substantial pegjirdm
the denial of discoveryHallet v. Morgan 296 F.3d 732, 751 (9th Cir. 2002).

Rule 37(a)(5)(A) requires the court to award attoreeiges in“most circumstances

Balla v. ldahg 677 F.3d 910, 920 (9th Cir. 201Zlobal Ampersand, LLC v. Crown Eng'g

N

ductic

-

€,

&

Const., Inc. 261 F.R.D. 495, 502 (E.D. Cal. 2009) (noting Rule 37(a)(5) “requires a party to pay

attorney’s fees caused by a failure to comply unless the failure was subistautified or other
circumstances makan award of expenses unjust”).

V. DISCUSSION
A. Plaintiffs Shall Respond to Defendant’s Propounded Discovery

In this action, the disputed discovery requests rdtatine allegations of the complair]
seeking evidence and documents to support or refute the allegations of the cothplaiamage
sought in the complaint, and the harm allegedly suffered due to Defendantsd alletgeand
omissions. Plaintiffs haveot opposed the motion nor offered any reason why the Motion s
not be granted. The interrogatories and RFPs seek evidence that is highly prob&fR&'st
defense of the case, al®PSis significantly prejudiced by Plaintiffs’ failure to meaningju
respond to its properly served Propounded Discovery.

Plaintiffs are therefore ORDERED to respond, without objections, to the Propo
Discoveryby no later than August 26, 2016 Fed. R. Civ. P. 33(b)(4), 34, 3Davis v. Fendler
650 F.2d 1154, 1160 (9th Cir. 1981) (interrogatorig®ichmark Corp. v. Timber Fallin
Consultants959 F.2d 1468, 1473 (9th Cir. 1992) (requests for production).
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B. Attorney’s Fees Shall Be Awarded Against Plaintiffs

Further, SPS’srequest for attorney’s fees incurred in filing the Motion shall be granted.

AY”J

Rule 37(a)(5) requires a party to pay attorney’s fees caused by a failooenply unless thg

failure was substantially justified or other circumstances make an award efsespunjust.

Global Ampersand261 F.R.D. at 502. Here, Plaintiffs have offered no explanation for |their

failure to respond t&PS’sproperly propounded discovery, and attorney’s fees are appropriate.

Generally the Ninth Circuit has adopted a lodestar approach for assessing the amount

reasonable attorney's feeSates v. Deukmejiarf87 F.2d 1392, 1397 (9th Cir. 1992). In the
context of fees awarded pursuant to Rule 37(a)(5), the Court looks to the lodestardaly for
guidance when deciding the amount of attorney’s fees arismm the Motion. Global

Ampersang261 F.R.D. at 502.

The party seeking the award of fees must submit evidence to support the number of hou

worked and the rates claimetfan Gerwen v. Guarantee Mut. Life C214 F.3d 1041, 1045 (9th
Cir.2000). “A district court should exclude from the lodestar amount hours that are oottdgs
expended because they are ‘excessive, redundant, or otherwise unneceskhrycitation
omitted). To determine the lodestar, the court may consider the following fg@fotise time anc

labor required; (2) the novelty and difficulty of the questions involved; (3) the sklisite to

A=)

perform the legal service properly; (4) the preclusion of other employmdhekattorney due t

acceptance of the case; (5) thetoasary fee; (6) whether the fee is fixed or contingent; (7) time

limitations imposed by the client or the circumstances; (8) the amount invatgetha results
obtained; (9) the experience, reputation, and ability of the attorneys; (10) the unblysoabhe

case; (11) the nature and length of the professional relationship with tie @hid (12) awards i

—

similar casesKerr v. Screen Extras Guild, In&626 F.2d 67, 70 (9th Cir. 1975).

As discussed aboyélaintiffs’ failures and action are not Istantially justified and an

award of attorne fees is appropriateThe Court has examined the declarations and supparting

documents submitted by counsel, as well as the factors ab{®eeVartanian Decl.) The
requested amount of1$160 would be unjust because it is excessive and unreasondhle.

calculating the requested amousESlists the following billable hourat an hourly billing rate of

7
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$365 2 hoursspent by counsel on the Motion and 2 hours anticipated to be spend by ¢

preparing a reply brief and preparing for the hearird., { 9.) However, because Plaintiffs di

not oppose the Motion, no reply brief was needed and the hearing was vacated.

(D

Accordingly, SPS will be awarded a total of $730 in compensation for the 2 hours ofyatimmg

actually expended on preparation of the Motion.

C. The Scheduling Order Shall Be Modified to Accommodate the Completion of e

Expert Discovery

SPS askghat the Scheduling Order be modified to allow the completion ofempert

discovery, due to Plaintiffs’ failure to respond to SPS’s written discovery. The {luis that

Plaintiffs’ failure to respond to SPS’s Propounded Discovery is good cause dlifyimp the

schedule. Fed. R. Civ. P. 16(b)(4). Accordingly, the Scheduling Order is amended as follo

Case Management Event:

Prior-Oper ative Date-

NEW Date-Deadline:

Deadline:

Non-Expert Discovery Deadline

August 15, 2016

October 17, 2016

Expert Disclosures

September 9, 2016

November 4, 2016

RebuttalSupplemental Expert Disclosur

October 7, 2016

December 2, 2016

Expert Discovery Deadline

December 6, 2016

December 16, 2016

Non-Dispositive Motion Filing Deadline

October 13, 2016

December 82016

Non-Dispositive Motion Hearing
Deadline

November 16, 2016

January 11, 2017

Dispositive Motion (MSJ) Filing Deadlin

November 14, 2016

January 13, 2017

Dispositive Motion (MSJ) Hearing
Deadline

January 13, 2017

February 13, 2017

SettlementConference

September 19, 2016
10:30 a.m., Ctrm 9

November18, 2016
10:00 a.m., Ctrm 6

V. CONCLUSION AND ORDER

Accordingly, IT IS HEREBY ORDERED:

1. Defendant’s motion to compel discovery is GRANTED;

2. By no later than August 26, 2016 Plaintiffs SHALL produce document

responsive tdefendant’'sRequest for Production, Set One, Numbei25] and

shallrespond to Interrogatories, Set One, Numbers 1-22, without objections
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3. The Scheduling Order MODIFIED consistent withthis order; and
4. Attorney’s fees are awarddd Select Portfolio Servicing, Inc., in the amount

$730.

IT IS SO ORDERED.

Dated: _August 1. 2016 Is| ooty T, orte
UNITED STATESMAGISTRATE JUDGE

of



