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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

JIMMY LEE MISKELL, CaseNo. 1:16ev-00105SKO

Plaintiff ORDER ON PLAINTIFF'S SOCIAL
! SECURITY COMPLAINT

V. (Doc. 1)
COMMISSIONER OF SOCIAL SECURITY

Defendant

On January 21, 2016, Plaintiff Jimmy Lee Miskell (“Plaintiff”) filed ang@aint under 42
U.S.C. 88405(g) and 1383(c)(3) seeking judicial review of a final decision of the Commiss
of Social Security (the “Commissioner” or “Defendant”) denying his appbns fordisability
insurance benefitand supplemental security income. (Doc. 1.) Plaifitéfl his opening brief
(“Plaintiff's Motion”) on November 19, 2016, (Doc. 17), and Defendant filed their Gvteon
for Summary Judgment (“Defendant’s Motion”) on December 16, 2016, (Doc.TH&) matter ig
currently before the Court on the partiegels, which were submitted without oral argumént.

For the reasons provided herein, the Court GRANTS Plaintiff's Motion, (Doc.
DENIES Defendant’'s Motion, (Doc. 18REVERSEShe final decision of the Commissionand

REMANDS this matter for furtheproceedings.

! The parties consented to the jurisdiction of a U.S. Magistrate Judge. {D&s)
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l. BACKGROUND

The following includes the pertinent medical and procedural background for this.n
Plaintiff was born on July 11, 1963, and is currently 53 years old. (AdministrativedREa&”)
210))

On May 3, 2013, Plaintiff filed his l@ims for disability insurance benefits a
supplemental security income. (AR 163, 17180.) Inthese claims, Plaintiff alleges that
became disabled on January 1, 2010. (AR 163 & 171.) Plaintiff stated that the fol
conditions limit his abitly to work: chronic obstructive pulmonary disease, thyroid problems
flat feet. (AR 213.)The Social Security Administration denied Plaintiff's claims initially duly
18, 2013, (AR 10413), and again on reconsideration on October 21, 2013, (AR-2ZB)5
Plaintiff then requested a hearing before an Administrative Law JUAg8”] on December 2
2013. (AR 127-28.)

On March 26, 2015, the ALJ held a hearing regarding Plaintiff's cléines“Hearing”)
(SeeAR 36-55.) Plaintiff was notrepresentedybcounsel at this elaring. SeeAR 38))

During the Hearing, the ALJ stated the following:

Okay, then what we’ll probably do is [Plaintiff] went to one of our doctors back in
July 2013. I'm going to send [Plaintiff] to another one simply so | can hawe so
more updated records . . . for [Plaintiff]. All right, so we’re going to serairjtf]

to an internal med guy, and we’ll see if | can get a breathing test done aniffiplai

a pulmonary function, since that seems to be one of [Plaintiff's] big.one

(AR 45-46.) Additionally, the ALJ noted the following at the conclusion of the Hearing:

Okay, so what’s going to happen now is [Plaintiff] should get an appointment in the
mail to go see one of our doctors again, and then once | get the repoftdmack
that, then I'll take a look at that and decide what to do with [Plaintiff] as far as
making a decision . . ..

(AR 54.)
Following the Hearing, Plaintiff underweptiimonary testingit Valley Health Resource

in Fresno, CA on April 24, 2015.S€eAR 305-08.) The results of this additional teghe “April
2015 Test Results”) provide “FEV1” values between 1.42 and 1.64. (AR 306.) The Apri
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Test Results alsetate that Plaintiff's “FEV1 is 42% [p]redicted” and higd]tphg [a]ge is 99.”
(1d.)

On the “Interpretation” line, the April 2015 Test Results state the following:
interpretation; Poor test quality!”ld.) On the next line, the April 2015 Test Results provide
following in bold font: “Caution: Maneuvers Not Reproducibleterprd With Care.” (d.)

In a decision dated June 19, 2015, the ALJ found that Plaintiff was not disabled. A
35.) In the decision, the ALJ conducted the Btep sequential evaluation analysis set forth ir
C.F.R. 8404.1520. $eeAR 23-30.) At step one, the ALJ found that Plaintiff “has not engag
in substantial gainful activity sincéanuary 1, 2010, the alleged onset date.” (AR 24.) At
two, the ALJ found that Plaintiff “has the following severe impairments: chronitrushise
pulmonary disease . . . with tobacco dependendd.} (

At step three, the ALJ determined that Plaintiffoes not have an impairment

combination of impairments that meets or medically equals the severity offahe tsted

impairments in 20 [C.F.R.] Part 408ubpart P, Appendix 1.” (AR 25 The ALJ noted the

following as to the stefhree determination:

The impairments listed in Appendix 1, Subpart P, 20 [C.F.R.] Part 404 which are
most nearly applicable tdPlaintiff's] medically determinable impairments,
particularly Section 3.02 for chronic pulmonary insufficiency, have been rediewe
and are not met or medically equaled under the facts of this case and will be
discussed in greater detail in finding #5.

(1d.)

In the ALJ’s “finding #5,” the ALJ found thalaintiff has the residual functional capac
(“RFC”) “to perform light work as defined in 20 [C.F.R.] 404.1567(b) and 416.967(b),” subje
certain limitations, and that Plaintiff “must also avoid moderate exposurkigt, gases, an

fumes.” (d.) In the course of the RFC analysis, the ALJ stated only the following regardif

April 2015 Test Results: “On April 24, 2014 [sic], a Pulmonary Function Test showed dnhdfE

43 percent [sic], which placed the claimant in the moderate obstruction raAdge27()
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The ALJ did not reference the April 2015 Test Results at any other point in the

decision. (SeeAR 19-35.) The ALJ also did not discuss any estlpostHearing pulmonary

tests—and, particularly, testing as to an “FEV1” valum the decision. I1¢.)
At step four of the sequential evaluation process, the ALJ determined thvdtfPles
unable to perform any past relevant work.” (AR 29.) Finally, at step five, the ALJ fbah

“there are jobs that exist in significant numbersthe national economy thaPlaintiff] can

ALJ’s

perform.” (d.) Ultimately, the ALJ determined that Plaintiff “is not disabled under sections

216(i) and 223(d) ofte Social Security Act.” (AR 3P

Plaintiff sought review of the ALJ’s decision before the Appeals Council. (AR
On November 17, 2015, the Appeals Council denied Plaintiff's request for review of the
decision. (AR 1-4.)

Plaintiff then filed the Complaint in this Court danuary 21, 2016. (Doc. 1.) Plaint

ALJ

ff

filed Plaintiff's Motion on November 19, 2016, (Doc. 17), Defendant filed Defendant’s Motian on

December 16, 2016, (Doc. 18), and Plaintiff filed his reply in support of Plaintiff's Motio
January 3, 2017, (Doc. 19). As such, the briefing in this case is complete andtthisisiready
for disposition.

Il. LEGAL STANDARD
A. Applicable Law

An individual is considered “disabled” for purposes of disability benefits if he oiss

unable “to engage in any substantial gainful activity by reason of adycally determinable

physicalor mental impairment which can be expected to result in death or which hasolaséeg

n on

be expected to last for a continuous period of not less than 12 months.” 42 U.S.C. § 423(d)(1)(A

However, “[a]n individual shall be determined to be under a digalonly if his physical or

mental impairmenbor impairments are of such severity that he is not only unable to do his

previous work but cannot, considering his age, education, and work experience, engags

other kind of substantial gainful work which exists in the national ecoriotdy§ 423(d)(2)(A).

“In determining whether an individual's physical or mental impairment or impairaents

of a sufficient medical severity that such impairment or impairments could be $iee dig
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eligibility [for disability benefits], the Commissioner” is required tmfisider the combined effe
of all of the individual's impairments without regard to whether any such imgatynif
considered separately, would be of such severitid. 8§ 423(d)(2)(B). For purposesf this
determination, “a ‘physical or mental impairment’ is an impairment that results fraionanal,
physiological, or psychological abnormalities which are demonstrableduically acceptabl
clinical and laboratory diagnostic techniquiesd. § 423(d)(3).

“The Social Security Regulations set out a fstep sequential process for determin
whether a claimant is disabled within the meaning of the Social Security Aackett v. Apfel
180 F.3d 1094, 1098 (9th Cir. 1999) (citing 20 C.FSRl04.520). The Ninth Circuit provide

the following description of the sequential evaluation analysis:

In step one, the ALJ determines whether a claimant is currently engaged in
substantial gainful activity.lf so, the claimant is not disabledf not, the ALJ
proceeds to step two and evaluates whether the claimant has a medically sever
impairment or combination of impairment#. not, the claimant is not disabledt

so, the ALJ proceeds to step three and considers whether the impairment of
combination of impairments meets or equals a listed impairment @6der-.R. pt.

404, subpt. P, App..1If so, the claimant is automatically presumed disablid.

not, the ALJ proceeds to step four and assesses whether the claimant is chpabl
performing her past relevant workif so, the claimant is not disabledf not, the

ALJ proceeds to step five and examines whether the claimatind@RFC]. . .to
perform any other substantial gainful activity in the national econothgo, the
claimant is not disabledIf not, the claimant is disabled.

Burch v. Barnhart 400 F.3d 676, 679 (9th Cir. 2005¢e, e.g.20 C.F.R. § 404.1520(a)(
(providing the “fivestep sequential evaluation processt); 8§ 416.920(a)(4) (same). “If
claimant is faind to be ‘disabled’ or ‘not disabled’ at any step in the sequence, there is no
consider subsequent stepJ.ackett 180 F.3d at 1098 (citing 20 C.F.R. § 404.1520).

“The claimant carries the initial burden of proving a disability in steps one thifoug of
the analysis.” Burch, 400 F.3d at 679 (citingwenson v. Sullivar876 F.2d 683, 687 (9th C
1989)). “However, if a claimant establishes an inability to continue her past work, then
shifts to the Commissioner in step five to show that the claimant can perform otbansak

gainful work.” 1d. (citing Swenson876 F.2d at 687).
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B. Scope of Review

“This court may set aside the Commissioner’s denial of disability insuraneditsgonly]
when the ALJ’s findings are based on legal error or are not supported by substéhtiate in
the record as a whole.Tackett 180 F.3d at 1097 (citation omitted). “Substantial evideng
defined as being more than a mere scintilla, but less than a prepondeiadicend v. Massanayi
253 F.3d 1152, 1156 (9th Cir. 2001) (citiigickett 180 F.3d at 1098). “Put another wd
substantial evidence is such relevant evidence as a reasonable mind might accept as ac
support a conclusion.td. (citing Richardson v. Perale€02 U.S. 389, 401 (1971)).

“This is a highly deferential standard of review . . .\alentine v. Comm’r of Soc. Se

Admin, 574 F.3d 685, 690 (9th Cir. 2009). “The ALJ’s findings will be upheld if supporte

inferences reasonably drawn from the recor@idmmasetti v. Astrué33 F.3d 1035, 1038 (9th

Cir. 2008) (citation omitted). Additionally, “[t]he court will uphold the ALJ’s conaaswhen
the evidence is susceptible to more than one rational interpretation.see, e.g.Edlund 253
F.3d at 1156 (“If the evidence is susceptible to more than one rational integpretagi court may
not substitute its judgment for that of the Commissioner.” (citations omitted)).

Nonetheless, “the Commissioner's decision ‘cannot be affirmed simply dbgting a
specific quantum of supporting evidenceTacketf 180 F.3d at 1098 (quotirfgpusa v. Callahan
143 F.3d 1240, 1243 (9th Cir. 1998)). “Rather, a court must ‘consider the record as a
weighing both evidence that supports and evidence that detracts from the [Commsds
conclusion.” Id. (quotingPenny v. Sullivan2 F.3d 953, 956 (9th Cir. 1993)).

Finally, courts “may not reverse an ALJ's decision on account of an erros thatmless.’

Molina v. Astrue 674 F.3d 1104, 1111 (9th Cir. 2012) (citi@gput v. Comm’r, Soc. Sec. Admin.

454 F.3d 1050, 10556 (9th Cir. 2006)). Harmless error “exists when it i@ckeom the record
that ‘the ALJ's error was inconsequential to the ultimate nondisabilitermatation.”
Tommasetfi533 F.3d at 1038 (quotirfgobbins v. Soc. Sec. Admi®n66 F.3d 880, 885 (9th Ci
2006)). “[T]he burden of showing that an error is harmful normally falls upon the gataitking
the agency’s determinationShinseki v. Sander§56 U.S. 396, 409 (2009) (citations omitted).
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1. DISCUSSION

In Plaintiff's Motion, Plaintiff argues that the ALJ erred §¥) not fully developing the

record pior to making the disability determinatipand (2) ignoring issueggardingthe validity

of the April 2015 Test Results(SeeDoc. 17 at 1214.) The Courtagreeswith Plaintiff's
positions.

“[T]he ALJ is not a mere umpire at” a social security proceg@ind “it is incumbent upo

the ALJ to scrupulously and conscientiously probe into, inquire of, and explore for allethente

facts.” Celaya v. Halter 332 F.3d 1177, 1183 (9th Cir. 2003) (alteration in original) (qug
Higbee v. Sullivan975 F.2d 558, 561 (9th Cir. 1992)). Indeed,H§t]JALJ in a social securit
case has an independent ‘duty to fully and fairly develop the record and to assutige
claimant’s interests are consideredTonapetyan v. Halter242 F.3d 1144, 1150 (9th Cir. 2Q0
(quoting Smolen v. Chater80 F.3d 1273, 1288 (9th Cir. 1996)). “This duty extends to

represented as well as to the unrepresented claimddt.(citing Smolen 80 F.3d at 1288)

However, where, as here, the claimant is unrepreserded, €.g.AR 22), “the ALJ must be

especially diligent in exploring for all the relevant fact§gnapetyan242 F.3d at 115(citing
Cox v. Califanp 587 F.2d 988, 991 (9th Cir. 19783ge also id(“The ALJ’s duty to develop thg
record fully is also heighteneglhere the claimant may be mentally ill and thus unable to pr
her own interests.” (citingligbee v. Sullivan975 F.2d 558, 562 (9th Cir. 1992))).

“Ambiguous evidence, or the ALJ’s own finding that the record is inadequate to allg
proper evaluatio of the evidence, triggers the ALJ’s duty to ‘conduct an appropriate inqu
Id. (quotingSmolen 80 F.3d at 1288xee, e.g.Mayes v. Massangrk76 F.3d 453, 45%0 (9th
Cir. 2001) (“An ALJ's duty to develop the record further is triggered only nwtieere is
ambiguous evidence or when the record is inadequate to allow for proper evaluatien
evidence.” (citation omitted))see also Reed v. Massanazi70 F.3d 838, 842 (9th Cir. 200
(“Some kinds of cases . . . do normally require a consutatvamination, including those i
which additional evidence needed is not contained in the records of the claimant'sln

sources, and those involving an ambiguity or insufficiency in the evidence that must bed:&s

(alterations omitted) (citationsmitted)). “A specific finding of ambiguity or inadequacy is npot
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necessary to trigger this duty to inquire, where the record establishes ambigumiagequacy.’
McLeod v. Astrue640 F.3d 881, 885 (9th Cir. 2011) (citation omitted). “The ALJ maydrge
this duty in several ways, including: subpoenaing the claimant’s physisiansitting question
to the claimant’s physicians, continuing the hearing, or keeping the record opeheafteating
to allow supplementation of the recordT'onapetyan242 F.3d at 115Qciting Tidwell v. Apfel
161 F.3d 599, 602 (9th Cir. 1998) aicholen80 F.3d at 1288).

In this case, the ALJ determined that the record was inadequate to allow for
evaluation of the evidence when the Ad&Xplicitly delayed makig the disability determinatio
until after Plaintif underwent additional pulmonary testingSeAR 54 (providing the ALJ’s
statement at the end of the Hearing that Plaintiff “should get an appointment in the gtadee
one of our doctors again, atften once [the ALJ] gkd] the report back from that, then [the A
will] take a look at that and decide what to do with [Plaintiff] as far as makingiaia®’); see
also AR 4546 (providing the ALJ’s statement at the Hearing that the ALJ was “goinghtt
Plaintiff for “a breathing test . . . , a pulmonary function, since that seems to be [t&imiff’s]
big ones”).) In other words, the ALJ recognized that the record triggered the ALJ’s du
conduct an additional inquiry to create a mdexelopedecord. (Seg e.g, AR 54); cf. Moles v.
Astrue No. C\-08-6054ST, 2010 WL 1838923, at *7 (D. Or. Apr. 6, 2010) (finding that
ALJ had a “duty to fully and fairly devepothe record” where the ALJ made “statements regar
the importance of receiving clarification from [a physician] and obtairiegécords related to |
particular] claim”).

However, the ALJ committed two discrete errors when utilizing Apel 2015 Test
Resultsn the decision. Firstyhile the ALJ recognized that thénad a duty to develop the reco
the ALJ ignored the fact that thesults of the additional testereunreliableon their face. As th¢
ALJ identified that their duty to develop thecord was triggered by an inadequate record, the
had the duty to discharge this duty by requesting additional information that cbsbby
deficiencies in the recordSee, e.g.Tonapetyan242 F.3d at 1150 (noting that “the ALJ’s duty
conduct arappropriate inquiry” is “trigger[ed]” where the ALJ, themselves, makes aififjnthat

the record is inadequate to allow for proper evaluation of the evidendehethelessthe April
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2015 Test Results did not resolve these deficiencies. To the contrary, as noted ondhéhta
April 2015 Test Results, the medical provider declined to provide an interpretationsef
results noted that there was “[p]oor test quality!,” and stated in bold that the resués’|wit
[rleproduciblé and should benterpreted “[w]ith [c]are.” (AR 306.) As the April 2015 Test
Resultsprovided substantial and explicit indicia of unreliability, these tests did ndtaigse the)
ALJ’s duty to develop the recordCf. Widmark v. Barnhayd54 F.3d 1063, 1069 (9th Cir0@6)
(finding that the ALJ erred where they had a duty to develop the record and made anoimgun
issue, but “[n]Jo ALJ could reasonably believe that this single [inquiry] was adetjuaticit the
sort of information necessary to fully and fairly develop the record and to propetbcipfthe
claimant’s] interests”). Instead, the ALJ’s seifivoked duty to develop the record ramed
unfulfilled following the April 2015 Test ResultsSee, e.gHilliard v. Barnhart, 442 F. Supp. 2¢
813, 819 (N.D. Cal. 2006) (“Once the claimant has been recommended for a cons

examination, inconclusive examination results are not sufficient to meet thie duty to develog

the record.”);see alsdButts v. ColvinNo. CV 12499 JCG, 2013 WL 865396, at *1 (C.D. Cal.

Mar. 5, 2013) (finding that the ALJ erred when they noted that Plaintiff Qddi@al medical
records, but-while “an initial [lunsuccessfulhttempt to obtain” thesrecords was madethe ALJ
nonetheless made a dudgy determination without fully developing the administrative rec
with these additional documentsf. Mata v. Barnhart 152 F. App’x 626, 628 (9th Ci2005)
(finding that the ALJ satisfied their duty to “fully and fairly develop theord” wherethe ALJ
“conduct[ed] an appropriate inquiry” and “resolve[d] doubts regarding ambiguous e¥/ijle
The ALJ therefore committed error when they made a disability detationrwhile the ALJ’'s
duty to develop the record remained outstandiige, e.g.Struck v. Astrue247 F. App’x 84, al
*1 (9th Cir. 2007) (finding that the ALJ committed error where the ALJ “concluded
[additional] records . . . were important to assessing [the claimarsdig},tlbut nonetheless mad
a disability determination witha satisfying the ALJ's “duty to fully and fairly develop tl
record’); Stinson v. AstrueNo. 0/~2773 JF, 2008 WL 4412260, at *5 (N.D. Cal. Sept. 25, 2(

(finding that the ALJ committed error where the ALJ failed to dischargje ‘theightened duty tc
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develop the record of a claimant proceeding without representation” and, instdiad, dre an
incomplete record in making his determination”).

Second,the ALJ committed error by relyingn the April 2015 Test Resultwithout
addressing the equivocations provided on the face of these results. As noted by therdlirtth
if an ALJ relies on certain medical evidence, they are “not free to ignore” the mpahealer’s
“equivocations” regarding that evidenc€onapetyan v. Halte242 F.3d 1144, 11561 (9th Cir.
2001). Yet, the ALJ did exactly that here. In particular, the déscribed thé\pril 2015 Test
Results in thedecisionand relied on theseesultsin makingthe disability determinatierand
specifically in the ALJ’s steghree determinatian (SeeAR 25-27.) However, the ALJ ignore
the explicitly equivocal statements provided on the face oApré 2015 Test ResuliyseeAR
22-31), includinghat the medical provider declined to provide an interpretation of the resul
the medical proder’s statements thahe results were based on a Ypt test quality” “[n]ot
[rleproducible,” and should be interpreted “[w]itHdee,” (AR 306. The ALJ therefore erred b
relying on the April 2015 Test Results without addressing the explicitlivecpl statementsf
the provider of theeresults. See, e.g.Tonapetyan242 F.3d at 11561 (stating that, “[g]iven”
the ALJ’s “reliance” on a physician’s testimony, “the ALJ was not free to @ftbe physician’s]
equivocations and his concern over the lack of a complete record upon which to ass¢
claimant’s “impairment”) Labrown v. AstrueNo. CV 12-0281JPR, 2012 WL 5499985, at *
(C.D. Cal. Nov. 13, 2012) (finding that the ALJ erred by relying on a physiciartimtes/ in
making the disability determination, while also ignoring the physicianiserous equivocs
statements regarding his finding$ate v. AstrueNo. CV 113213 CW, 2012 WL 1229886, at *
(C.D. Cal. Apr. 11, 2012) (finding that the ALJ erred in relying on a physician’saspimhile
ignoring the physician’quivocalstatements Cf. Hilliard, 442 F. Supp. 2d at 818 (stating tf
the ALJ’s “reliance” on a physician’s “conclusion” was “not warranted beeaaseeven [the
physician] himself recognized[the physician] did not have sufficient information to maks
diagnosis”).

Defendant nonetheless argues tia ALJ’'s errors were harmlesgDoc. 18 at 7.) The

Court disagrees.The Ninth Circuit “ha[s] long recognized that harmless error principley apy
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the Social Security Act context.Molina v. Astrue 674 F.3d 1104, 1115 (9th Cir. 2012) (citi

Stout v. Comm’r, Soc. Sec. Admi#54 F.3d 1050, 1054 (9th Cir. 20063%ee also Garcia Vi

Comm’r of Soc. Sec768 F.3d 925, 932 & n.10 (9th Cir. 2014) (stating that the le@srérror
analysis applies where the ALJ errs by not discharging their duty to gaheloecord). As such
“the court will not reverse an ALJ’s decision for harmless err@ioimmasetti v. Astryé&33 F.3d
1035, 1038 (9th Cir. 2008) (citinBobbins v. Soc. Sec. Admid66 F.3d 880, 885 (9th Ci
2006)). An error is harmless “where it is inconsequential to the ultimate nondys
determination.” Molina, 674 F.3d at 1115 (citations omittedge also Treichler v. Comm’r ¢
Soc. Sec. Admin775 F.3d 1090, 1099 (9th Cir. 2014) (stating that an error is also harmle
the agency’s path may reasonably be discerned,” even if the agency ‘expldeasion with less
than ideal clarity”” (quotingAlaska Dep’t of Envtl. Conservation. EPA 540 U.S. 461, 49]
(2004))). “In other words, in each case [courts] look at the record as a wholertoidetehether
the error alters the outcome of the casédolina, 674 F.3d at 1115. “[T]he nature of [th
application” of the “harmless error analysis to social security cases” isifitacisive—'no

presumptions operate’ and ‘[courts] must analyze harmlessness in light ottimestances of thg

case.” March v. Colvin 792 F.3d 1170, 1172 (9th Cir. 2015) (quotivglina, 674 F.3d at 1121).

“[T]he burden of showing that an error is harmful normally falls upon the padgkaty the
agency’s determination.Shinseki v. Sander§56 U.S. 396, 409 (2009) (citations omitted).
Here, Defendant argues that, “[e]Jven if . . . the ALJ should have rejected ghed®15
Test Results], any error is harmless because” the record includes fesultsther preHearing
tests that constitute sufficient “substantial evidence” to affirm the Defendianatislecision. id.)
However, the ALd—and not the Courtinvoked the ALJ’s duty to develop the record when
ALJ stated that they would not render a disability determination until after Plaintiérwent
additional tests(SeeAR 54.) Stated differently, the ALJ determined that the record at the tin
the Hearing wamsufficient to make a disability determinatiofSee id. In essence, Defenda
thus requests that the Court supplant the ALJ’s determination regarding theesayfiof the
available preHearing record with its own judgmenthe Court declines Defdant’srequestas it

is the ALJ'sresponsibility—and notthat of the Court—to weigh the available evidencsge, e.g.
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Kaneshiro v. Holmes & Narver, Ina60 F. App’x 79, 81 (9th Cir. 2003) (“It is the function and

responsibility of the ALJ to weigh the evidence . . . .” (citinghagon v. MetroStevedore Co.

169 F.3d 615, 618 (9th Cir. 1999)))pckheed Shipbuilding v. Dir., Office of Workers Comp.

Programs, U.S. Dep’t of Labor951 F.2d 1143, 1146 (9th Cir. 1991) (“[Courts’] task is no
reweighthe evidence, but only to determine if substantial evidence supports the Aldirg§.”

(citation omitted)),and “recognize the need for additional medieahluations,”Scott v. Astrue

647 F.3d 734, 741 (7t@ir. 2011);see, e.g.Celaya v. Halter332 F.3d 1177, 1184 (9th Cir. 2003)

(“The ALJ has an affirmative responsibility to develop the record, pantigubs here, where th
claimant is unrepresentéfl See generally Edlund v. Massan&2b3 F.3d 1152, 1156 (9th Ci
2001) (“If the evidence is susceptible to more than one rational interpretation, thenegunbt
substitute its judgment for that of the Commissioner.” (citations omittetfus, the pertinen
inquiry is whether the ALJ’s error was inconsequential to the disabiligrdenation based o
other postHearing evidence—and not based on the pre-Hearing evidencéhatthe ALJ found was
insufficient to render a decision.

In this case, the ALs errors werelearly not harmless. In tidecision, the ALJ relied o

the April 2015 Test Result step three of the sequential evaluation prowefisd that Plaintiff's

impairments did not “meet[] or medically equal[] the severity” of the listedairment under

“Section 3.02” relating to “dlonic pulmonary insufficiency. (SeeAR 25 & 27.) The ALJ did
not reference any other additional pbkgaring test results that would render the ALJ’s er
reliance on the April 2015 Test Results inconsatjakto this determinatian(SeeAR 25-29.) If

the ALJhaddischarged the duty to fully develop the record by ordering additionalgest this
issue,that tesihg may haveyielded results that wouldhavealtered the stepthreedetermination
regarding whether Plaintiff’'s impairments or combination of impairments mesédically equa
the severity of a listed impairment—in particular, the impairment provided in Section 3.02(A).

See generall0 C.F.Rpt. 404, subpt. P, apf, 8§ 3.02(A) (describing the “[c]hronic obstruwi
pulmonary disease” impairment, which is determined based on “FEV[1]” valugesponding to
the person’s height without shoes”). Of course, if the ARldl determined based on the

additional tests that Plaintiffsmpairments met or medically wergual to the impairmern
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provided in Section 3.@2), then Plaintiff would be “automatically presumed disableBrch v.
Barnhart 400 F.3d 676, 679 (9th Cir. 2005Y.hus the ALJ’s ultimate disability determinatiq
could havechange if the ALJhadcorrected the errorsCf. Garcig 768 F.3d at 933 (finding tha
the ALJ's error in failing to develop the record was not harmless because thentlai

impairments mayhave meta listing if the ALJ had requested additional testdhe Court

therefore finds thahe ALJ’s errors were not harmlessge, e.g.Molina, 674 F.3d at 1115 (noting

that an error is harmless “where it is inconsequential to the ultimate nondisadtiétynchation”
(citations omitted))and remands warrantedsee, e.g.Purtle v. AstrueNo. EDCV 081023JTL,
2009 WL 1464396, at *8 (C.D. Cal. May 26, 2009) (finding that remand was appropriate
the ALJ erred by failing “to develop the record”).
V. CONCLUSION
For the foregoing reasons, the Court GRANTS Plaintiff's Motion, (Doc. 17), BEN
Defendant’'s Motion, (Doc. 18), REVERSES the final decision of the Commissioner

REMANDS this matter for further proceedings.

IT IS SO ORDERED.

Dated: _June 1. 2017 Is| oty T, lorte
UNITED STATES MAGISTRATE JUDGE
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