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7
8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ETHAN MORSE, No. 1:16-cv-00142-DAD-SKO
12 Plaintiff,
13 V. ORDER GRANTING IN PART AND
DENYING IN PART MOTIONS FOR
14 | COUNTY OF MERCED, CHARLES SUMMARY JUDGMENT
HALE, ERICK MACIAS, and JOSE SAM
15 | SANCHEZ, individuallyand as officers of|  (Doc. Nos. 61, 65, 66)
the Merced County Sheriff's Department
16 | and DOES 1-100,
17 Defendants.
18
19 Pending before the court are three sepamnatgons for summary judgment, all of which
20 | were filed on May 9, 2017. The first of thewetions was submitted by the defendant County of
21 | Merced, the second was submitted by defendaok Btacias, and the third was submitted by
22 | defendants Charles Hale, Jose Sam Sancheéz-again—the County of Merced. (Doc. Nos. 61,
23 | 65, 66.} A hearing on these motions was heldJane 6, 2017. Attorneys Jayme Walker and
24 | Gary Gwilliam appeared at that hearing telepbalty on behalf of plaintiff. Attorney Dawn
25 | Flores-Oster appeared telephmally for defendants County derced, Hale, and Sanchez.
26
27 | * Itis unclear why defendant County of Meréedienominated as a moving party in two motipns
for summary judgment. Moreover, it appeasmssttwo separate motions for summary judgment
28 || are exactly the same. Thereafpthe court will addrss them jointly threghout this order.
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Attorneys Mark Rutter and Danielle Fost@paared telephonically drehalf of defendant
Macias.

Having considered the partidgiefs and oral arguents and for the reasons stated belpw,
the court will grant in part and deny in ptre defendants’ motiorfer summary judgment.

BACKGROUND

Despite many of the core facts in this case being undisputed, the parties have submitted

voluminous amount of evidentiary material imoection with the pending motions for summalry
judgment. The court has reviewed the ewnick before it on summgajudgment, and now
summarizes the facts as established by that evideRtaintiff Ethan Morse and a group of
friends—Jacob Tellez, Robert Tern, Sabrina Ckcgéacob Delgadillo, Andrew Masengale, Tony
Gomes, and Cameron Johnson, all teenagers—attendeuse party at 9258 Westside Bouleyard
in Atwater, California, on thevening of March 30, 2013. Plaintdfove the group in his fatherfs
Land Cruiser. He parked west of the house, erstiuthern side of the road. The group was in
attendance at the party for onlytlween ten and twenty minutes, before deciding to leave. The
group had left the party and re-ergd plaintiff's car when gungrerupted at the house shortly
after 11:00 p.m. Hearing this gunaf, plaintiff drove east on Wesstle Boulevard before heading
south on Highway 99. He dropped off Tellez and Tefore the rest of the group returned to
plaintiff Morse’s house for the night.

The gunfight at the party rdsed in three fatalities—MattheWwisher, Samantha Parreirg

o

and Bernabed Hernandez Canela—and injudewo other individuals, Anthony Wiggins and
Orasio Fierro. Fisher and Hernandez diethatscene, while Parreira later died at Doctors
Hospital in Modesto, CaliforniaHernandez, in particular, wahot with both .25-caliber and
.38-caliber bullets. Fisher and Parreira wérat $n the yard of the house, Hernandez’s body Wwas

found approximately 100 yards to the west @f flouse. (Doc. No. 72-11 at 2.) It appears

2 This factual summary is drawn from the parties’ separate staterof fact. Since many facts
were stipulated to for the purposes of thegieg motions, citation® specific evidence are
provided only as to facts to which the pesthave not stipulated to as undisputBtbck v. City
of Los Angeles253 F.3d 410, 419 n.2 (9th Cir. 2001) {ngtin reviewing summary judgment
grant that “[a] party is normalligound by its stipulation of facts”).
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Hernandez was found somewhere near, albeit athestreet from, whengaintiff's vehicle was

likely parked during the party.

Tellez became an initial suspect in the ghmgpof Hernandez because of a cell phone ¢

inadvertently placed to the local 911 dispadtlapproximately 11:52 p.m. that same evening.
The 911 operator who answered tladl received no response, boutd hear a male voice talkin]
in the background about a shootirlgis a matter of considerable dispute what the individual
actually said on the phone, but #iecidental call was &ast sufficient for the 911 dispatcher t
conclude the person might have been talking abeushiooting that had justcurred in Atwater
The telephone number of the phone from whicd ithadvertent call was made was ultimately
traced to Tellez. Based on that 911 call avhat a Merced County Sheriff's Department

(“MCSD”) detective—Detective Ruben Orozco—claimed he could hear in the recording of

arrest warrant was issued for Tellez on ABriR013. Tellez was arrested on April 14, 2013, &

all

g

O

it, an

and

was subsequently interviewed by MCSD Deteciwgne Pavelski. During that interview, Tellez

admitted to Detective Pavelski he was atpghgy with several people and had a .22-caliber
revolver with him. According to Tellez, theayp was leaving the parés the shooting started,
and Tellez tried to pull his revolver. Howey&ellez reported, the gun became caught on the
seatbelt, and Masengale grabbed Tellez's arm dddhiam not to pull out the gun. Tellez state
during his April 2013 interview thdte did not shoot a gun that nig{Doc. No. 68-20 at 5-6.)
Ultimately, Detective Pavelski released Telleghwhe request that he retrieve the gun for a
ballistics comparison. (Doc. No. 68-20 at 47-49.)

Tellez was not detained following his intemwie Detective Pavelski commented in his
police report that, following his interview with Tetlehe “listened to the 9-1-1 tape again and
was able to make more sense of the story told on the tape. Jacob’s story seemed to fit thg
being told on the tape.” (Doc. No. 75-12 at Bavelski testified at his deposition in this case
that he was not comfortable atieg Tellez for homicide solely athe basis of the accidental 9

call, because “there’s just not enough eviden¢Bdéc. No. 86-17 at 16.Additionally, Pavelski

noted that during the interview, Tellez soughttmtact Masengale and have him speak to the

police, even though “he knew &asn’t going to have the opgonity to say anything to
3
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[Masengale].” [d. at 17.) This, too, bolstered Tellez’'s dtelity in Detective Pavelski’'s eyes.
(Id.) Pavelski also noted that the MCSD “had icénthat was associated with his [Tellez’s]
family poking around and nothing they were comingviard with was lent towards his guilt.”
(Id. at 18.)

Detective Erick Macias—one of the defendantthis action—was assigned as the lea
detective in the Hernandez homieich May 2013. Macias testifieat his deposition that he did
virtually no work on the Hernandez homicide udtily 2014, because ofshiarge caseload of
other homicide investigatioris(Doc. No. 68-6 at 3—7.) lanuary 2014, plaintiff's father,
District Attorney Larry Morse, appeared at aatieg of the Merced County Board of Supervis
and criticized the lack oftention paid by the MCSD to gg-related homicides in Merced
County, particularly highlightig differences in gang enforcement strategies employed by th

Merced Police Department and the MCSBedDoc. No. 86-15 at 25—-26.) This criticism ups

=

DI's

D

2t

some members of the MCSD. In particular, defeb@etective Jose Sam Sanchez testified at his

deposition that, while he was un sure whether he would say he was offended by District A
Morse’s comments, he “wasn’t expecting for himmake such comments tioe public about an
agency that he works hand-in-hand with arwi® constantly bringingases for his deputy DA’
to file on.” (Doc. No. 86-20 at 8.) Detecti®anchez did not think Distt Attorney Morse’s

statement “created a good rkimg relationship.” kd.) Defendant Sergeant Charles Hale state

torne

J7

d

that the comments “created a stir in upper adstriaion maybe,” but denied most staff, including

himself, were affected by treomments. (Doc. No. 86-7 at 19.)
On July 15, 2014, Detective Macias signed a a#idavit in support of an application fc

an arrest warrant for Tellez for the Hernandezdary again based solebyn Tellez’s accidental

3 Detective Macias did interview an individusimed Marcus Whittaker in June 2014 about t
Atwater shooting, after Detective Paul JohnsothefMerced Police advised that Whittaker h3g
information about the murders. (Doc. No.I3.) This interview is discussed below.

* Shortly after plaintiff's eventual arrestrfoer MCSD Sheriff Mark Pazin called District
Attorney Larry Morse at home early in the mimg, leaving a voicemail message stating that
Pazin hoped Morse would apologize to the MABMDis first public comments following the
arrest of his son. (Doc. No. 86-15 at 22.)

4

d




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

911 call. (Doc. No. 67-14; Doc. No. 86-11 at 12Tellez was arresteghd interviewed again,

this time by defendant Detective Sanchedse a defendant here—on July 17, 2014. Tellez

recited a largely similar story @etective Sanchez as he had eargdaited to Detective Pavelski:

he had a loaded .22-caliber reveiwvith him the night of the piy; the group had climbed into
the vehicle to leave when they heard gunshotstteenpted to draw the revolver only to have
get stuck on the seatbelt; Masengale fm@vented him from drawing the gun.

The next day, July 18, 2014, MCSD officialsld a press conference to announce Tell
arrest. Immediately after tlpess conference, District dtney Larry Morse contacted
defendant Sergeant Hale and advised that hispdantiff Ethan Morse, had information about
Tellez’s involvement in the Hernandez murdd@wo days later, on July 20, 2014, Detective
Macias and Sergeant Hale interviewed plaintiffaiitiff told the detectives essentially the san
version of the events that Tedl had told: the group of teenagi@ad gone to the party together
Tellez had a gun; the group did not stay very lonpatarty; after thegeturned to their car,
gunfire erupted at the party; piff drove away, at one pointashming on his brakes to avoid
hitting someone fleeing the party; and then theyyon Route 99 and drove back to Merced.
Plaintiff recalled Masengale tellg Tellez to chill. Most importaly, plaintiff stated he was 100
percent sure Tellez did not shoot anyone ftbencar—all of the car wdows were rolled up an
he would have heard the shot because Tellezsgated immediately biad him. Plaintiff
offered to try to persuade the other individualthie group to contact the téetives to verify his

i

> |t is unclear whether Detective Macias hiffisndependently listerteto the recording of

Tellez’'s accidental 911 call and attpted to discern what was said, or simply copied Detecti
Orozco’s original account of thaall. Detective Macias testified lis deposition that he listeng
to the 911 call several times before transcribingtiwte thought he heard. (Doc. No. 65-9 at 3
40.) However, Macias was unable to articulgttthat deposition why he believed Tellez coulg
heard admitting to shooting Hernandez on the,tegiber than simply describing a shooting he
had witnessed. (Doc. No. 86-11 at 13-21.) Furtherfranscription of # call presented in the
affidavit in support of the second arrest warranflieltez is exactly the same as that presente
the first affidavit in support ahe arrest warrant for Tellez, including punctoaticapitalization,
and misspellings. QompareDoc. No. 67-14 at 3—4 (Macias affidawt)th Doc. No. 68-18 at 20

—

£Z'S

} -

bd
9_

d in

(Orozco affidavit) (“I cocked that shit backd@so it was ready..Im gonna [sic] shoot that niggg in

the dirt.”).) This creates a reasble inference that the trangtion was merely copied from th
first affidavit into the second.

5
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version of the events. Plaintiff also offeredd&e a polygraph test, thdughe detectives neithe
took him up on this offer nor documented tidtad been made. (Doc. No. 86-7 at 36.)

At plaintiff's urging, most of the other individuals who had been in the car that night
spoke with police in the coming days. Onlyd$dagale was not interviewed, after his parents
refused to allow him to speak to the MCSD detes without a lawyer present. Each of these
witnesses corroborated the account of the evbatsevening given by plaintiff and Tellez.
However, after significant police persuasj two withesses—Robert Tern and Jacob
Delgadillo—made statements inculpating pldireind Tellez. One other witness, Sabrina
Ceccoli, made statements that were presented as inculpatory by the detectives in the affid
though a review of her interview by police does not support the account presented in the g

Robert Tern was interviewed by Detectiwdacias and Sanchez on July 22, 2014 aroy
8:15 a.m. (Doc. No. 65-10 at 8.) Tern told thetectives that he wdhammered” before the
group arrived at the party. Throughout the intamy despite his corroboration of the other
accounts, the detectives pressufeth to tell a different storggmploying what they describe as

“ruses” against Terf. Eventually, the detectives succeededétting Tern to say that Tellez ha

® During their interview of Tern, the detectivsaggerated the extenttbieir knowledge of the
case ¢eeDoc. No. 68-26 at 108—09 (“[Y]ou guys stopped somewhere before you got dropp
... I know where you stopped at.igJ; at 117 (“Who else got out?here was one person that |
know for a fact got out.”)id. at 154-55 (“Robert, listen, he ®kverything. We have a lot of
evidence, dude. He tells it all to us.”)), wergruthful about who hadr@ady been interviewed
(seeDoc. No. 68-26 at 75 (“We've talked to [Cetittn0.”)), threatened Tie with arrest (Doc.
No. 68-26 at 76 (“I don’t want to have to put cuffs on anybodid))at 77—-78 (“I don’t want to
get you into problems thgbu don’t need to be”)d. at 78 (“[A]t this point, you need to decide
what’s more important; right? . . . Your fokmm . . . or these peapthat you thought were
probably your friends that are tjag you in this situation.”)), repeadly accused Tern of lying t
them geeDoc. No. 68-26 at 101 (“Your memadsynot actually that bad, dude.it. at 123
(“[Dlon’t lie to me.”); id. at 125 (“Listen here, dude, and tigghe last time I'm probably going
to tell you this before -- before | say fuck it and be done with; right®”§;I’'m not a dumbass.
Don't sit here and try to lie to me.”)), suggespdusible ways Tern might make incriminating
statements about others whileniiishing his own culpabilityseeDoc. No. 68-26 at 76 (“[l]f
this was something stupid . . . | need to know that it was something stupida?)94 (“And I'm
not saying you shot anybody. . . . Otherwise you’ihblgandcuffs and yod'be in jail right now;
right?”); id. at 103 (“But you just said that you weredsank . . . that you don’t remember . . .
lot of this. So is it possible that he did g just don’t remember?”)), implored Tern to be
“honest” (Doc. No. 68-26 at 81-82 (“I need yolb® 100 percent honest with me and tell me
when you saw that gun.”)), and suggested to Treathonly the officers could help hiregeDoc.
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fired the gun twice out of the window of the vedbi (Doc. No. 68-26 at 152.) They also got
Tern to say that Tellez had fired the gun ahebody running out of the party. (Doc. No. 68-26
at 158.)

Beyond the detectives’ employment ofises,” the evidence suggests that the

detectives—intentionallgr unwittingly—provided details about their theory of the shooting t

O

Tern through the use of leadiggestions and affirntke statements throughout the interview.
For example, Tern only began to acknowledgepthesibility that Telleanight have fired a gun
from the car after the deteatis told him they already havidence Tellez had done s&eé
Doc. No. 68-26 at 100.) Additionally, Tern ackviedged that another individual in the car—
which the detectives would later allege waamiff—verbally encouraged Tellez, after the
detectives offered the encouragement as f&xe (dat 170.)

Tern testified later at his deposition in thigil action that where had tried to leave
during the police interrogation, onéthe detectives grabbed him by his neck and “put me bgck
in the room.” (Doc. No. 86-25 at 8.) Tern atsetified that he had attepted to leave the police
station because he felt uncomfdawith the interview, and wahased down in the parking lot
by the officers and handcufféd(ld. at 11.) In his deposition testimony, Tern reiterated his
original statement that Tellemrver fired a gun from the carld(at 9.) He said he was “scared
for [his] life” during the police inteview, because the detectives told him they were “going tg put

[him] for attempted murder.”1qd.) He told the detectives Tellez had fired a gun because they

No. 68-26 at 116 (“[I]f | can clear your mee, you need to help me do thatit), at 120 (“[T]his
is Robert’s opportunity . . nal | really don’t want you to pissdway, because after today, there
isn’t going to be any more opportunitiesit); at 153 (“This is saving your ass from going to jail
right now.”);id. at 158 (“[I]f you don’t use tis time to clear your name&ve’re -- our hands are
tied.”)). These are alactics employed pursuant to the R&ethnique, a mhod of interrogating
individuals for the purpose of eliciting specifnformation—typically confessions—which has
been linked to a high numbef false confessionsSee, e.g.Laurel LaMontagneChildren Under
Pressure4l W. St. U. L. Rev. 29, 43-45 (2013); Melissa B. Russatral,, Investigating True
and False Confessions Withil\mvel Experimental Paradignmi6 Psych. Science 481, 484
(2005) (concluding that, based artontrolled experiment, whdroth minimization tactics and
the suggestion of leniency were used by intetmga87 percent of test subjects truthfully
confessed to wrongdoing while 43 percent of segfjects falselyanfessed to wrongdoing).

" It is unclear whether these refer to sefgaagtempts to leave or the same attempt.
7
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said “they were going tlmck [him] up.” (d. at 13.) According td@ern, he felt as though the

detective made him say that Tellez had fired the glch) (

Detective Macias and Sergeant Ruizmgved Jacob Delgadillo on July 24, 2014. The

detectives employed similar “rusemn Delgadillo as the onesdi had used on Tern, including

accusing him of lying, misleading him regardingatthey had evidence of, and minimizing any

culpability he may have hadS¢eDoc. No. 68-24.) Delgadillo largely persisted throughout his

interrogation in maintaining that there were no shots fired from plaintiff's car that night. (D
No. 68-24 at 80-81, 86, 92, 95-97, 114, 128, 133-34, Hd@wyever, after the interrogating

officers led him to believe that other witnesseere implicating him and Tellez had already

confessed to the shooting.(at 78), Delgadillo told the detectives he saw Tellez with his hand

out the window holding a gumd( at 136). Eventually, Delgadillagreed with the detectives’
statement that “there’s a poséilyithat maybe [a bullet] might've come from Jacob’s gun anc

you just didn’t hear the -- the bang?” (Doc. B8-24 at 141.) Delgadillo told detectives he

“guess[ed]” he “did hear a pop,” “maybe one or two.” (Doc. No. 68-24 at 173—-74.) Delgadi

then related to the officers hensa flash come from Tellez’s gunld(at 174, 179-80.) He alsd
told the officers, after furtheepeated questioning by detectivégt the group had made up th
story together to try to prote€ellez. (Doc. No. 68-24 at 201.)

Detective Macias and Sergeant Ruizmiewed Sabrina Ceccoli on July 23, 2014.
Despite her general corroboratiofithe events of that evening given by Tellez and plaintiff,
Ceccoli did tell detectives thas the vehicle was driving pabke house, it slowed down, Tellez
rolled down his window, and plaintiff asked Ted| “[A]re you going to do it? Are you going tc

do it?” (Doc. No. 68-23 at 54-57(eccoli’s statement in thregard was not prompted by the

detectives. Nevertheless, Ceccenhintained that no shots wdned from the car. (Doc. No. 68-

23 at 55, 64, 76.) According to Ceccoli, theres\aa initial burst ofunfire and then, as the

group was driving past the house and had sladosdh, two additional, louder shots. (Doc. Ng.

68-23 at 47-50, 81-83.) Ultimately, the officeamvinced Ceccoli to acknowledge that

8 The court notes that no party has offerepodéion testimony from Delgadillo in connection
with the pending summary judgment motions.
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“probably” the two later shots “could” have befimed from the car, anthat she was only “95
percent sure” no gunshots were fired from the ¢Bioc. No. 68-23 at 76, 92.) However, Ceca
testified at her deposition in thegtion that no gun was fired froptaintiff’'s vehicle. (Doc. No.
86-3 at 7 (“I've been around guns all my lifewduld know if a gun was shot inside of a vehic
... I'mnot an idiot.”).)

In addition to the law enforcement intemw® described above, the detectives also
interviewed Cameron Johnson and Tony Gomestdmaining two passemngdn the vehicle
driven by plaintiff that night, on July 22d July 24, 2014, respectively. Both corroborated
plaintiff's account of the evés in question and denied thegllez had fired a gun from the
vehicle, despite pressure from thetectives to say otherwiseSee, e.gDoc. No. 65-4 at 109—
19; Doc. No. 68-25 at 129, 133-34, 158, 164-65, 198,-93.) Gomes testified at his
deposition in this action that felt uncomfortable during the pok interview. (Doc. No. 86-6 3
7-9 (“The more | leaned one way, the mtbrey tried to push me the other way.”).)

Plaintiff was arrested on July 25, 2014 fag thurder of Hernandeetective Macias
authored the affidavit in suppaof the arrest warrant falaintiff under Sergeant Hale’s
supervision. $eeDoc. No. 86-7 at 21-22.) Plaintiff was charged by complaint with the two
felony offenses of murder in violation of ik Code 8 187 and knowingly permitting the use
discharge of a firearm from his vehicle in wtbbn of Penal Code 26100(b), arraigned on July
29, 2014, and denied bail. (Doc. No. 65-1162-63.) Each charge was accompanied by
various gang and firearm enhancement allegatidds) On September 11, 2014, plaintiff
entered pleas of not guilty to all chargekl. &t 65-11 at 166—67.) The case was prosecuted
the California Deputy Attorney General Barton Bowandight of the conflict of interest posed
by the fact that plaintiff's father wake Merced County Digtt Attorney.

Plaintiff's preliminary hearing was hefcbm November 10, 2014 to November 14, 201
At the close of the evidence, the Merceal@ty Superior Court Judgeesiding over the
preliminary hearing concluded, largely on theibaf the in-court tésnony of Masengale and
the judge’s own review of thepa recording of the accidental 9d4ll, “[t]hat Mr. Logan [Tellez]

did not fire a gun from the Morse vehicle whie Westside Boulevard the evening of March
9
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2013. Therefore, Mr. Morse [plaintiff] is not held to answer.” (Doc. No. 86-18 at 25-31.)

Plaintiff filed suit in Merced Count$uperior Court on November 19, 2015, and the
action was removed by defendants to this fddmrart on January 28, 2016. (Doc. No. 1.) As
noted above, motions for summauglgment were filed by the various defendants on May 9,
2017. (Doc. Nos. 61, 65, 66.) Plaintiff filed one consolidated oppostichese various
motions on May 23, 2017. Defendants replied on May 30, 2017. (Doc. Nos. 91, 94.)

LEGAL STANDARD

Summary judgment is appropriate when theeving party “shows that there is no genui

dispute as to any material fact and the movaenigled to judgment asraatter of law.” Fed. R

Civ. P. 56(a).

In summary judgment practice, the moving pdmitially bears theburden of proving the

absence of a genuine issue of material falt.fe Oracle Corp. Sec. Litig627 F.3d 376, 387
(9th Cir. 2010) (citingCelotex Corp. v. Catretd 77 U.S. 317, 323 (1986)). The moving party
may accomplish this by “citing to particularrggof materials in the record, including
depositions, documents, electronically stored intdram, affidavits or dearations, stipulations
(including those made for purposes of the mobaly), admissions, interrogatory answers, or
other materials” or by showing that such materfdb not establish the absence or presence ¢
genuine dispute, or that tlaelverse party cannot produce assible evidence to support the
fact.” Fed. R. Civ. P. 56(c)(1)(A(B). When the non-moving party bears the burden of prog
trial, “the moving party need only prove tlihere is an absence efidence to support the
nonmoving party’s case.Oracle Corp, 627 F.3d at 387 (citinGelotex 477 U.S. at 325.)See
alsoFed. R. Civ. P. 56(c)(1)(B). Indeed, sumynpdgment should be entered, after adequat
time for discovery and upon motion, against aypatto fails to make a showing sufficient to
establish the existence of an element essentthbtqgarty’s case, arah which that party will

bear the burden of proof at trighee Celotexd77 U.S. at 322. “[A] amplete failure of proof

® This consolidated opposition to the three muiexceeded the page limitation set by the co
in a prior order. Defendants moved to strike ¢éixcess pages of plaifisfopposition. (Doc. No
87.) Under these circumstances, that motionrikestvas denied by the court from the bench

the hearing on the pending motions for summary judgment.
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concerning an essential element of the nonmovimnty’sacase necessarily renders all other fa¢

immaterial.” Id. In such a circumstance, summargigment should be granted, “so long as
whatever is before the district court demoatss that the standard for entry of summary
judgment . . . is satisfied.ld. at 323.

If the moving party meets its initial respontg, the burden then shifts to the opposing

party to establish that a genaiissue as to any materfatt actually does existSee Matsushita

Elec. Indus. Co. v. Zenith Radio Carp75 U.S. 574, 586 (1986). In attempting to establish the

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of its pleadings but is gaiired to tender evidence of specifacts in the form of affidavits, and/c
admissible discovery material, in supporitefcontention that the dispute exis®&eeFed. R.
Civ. P. 56(c)(1)Matsushita475 U.S. at 586 n.1Qrr v. Bank of America, NT & S2&85 F.3d
764, 773 (9th Cir. 2002) (“A trial court can ordgnsider admissible evidence in ruling on a
motion for summary judgment.”). The opposayty must demonstrate that the fact in
contention is material, i.e., a fact that migffect the outcome of éhsuit under the governing
law, see Anderson v. Liberty Lobby, 477 U.S. 242, 248 (1986);W. Elec. Serv., Inc. v.
Pacific Elec. Contractors Ass'B09 F.2d 626, 630 (9th Cir. 1987), and that the dispute is
genuine, i.e., the evidence ihuhat a reasonable jury coukturn a verdict for the nonmoving
party,see Wool v. Tandem Computs., 1848 F.2d 1433, 1436 (9th Cir. 1987).

In the endeavor to establiihe existence of a factual gdigte, the opposing party need n

establish a material issue of fact conclusively iriatsor. It is sufficienthat “the claimed factual

dispute be shown to require a junyjudge to resolve the partiesffgiring versions of the truth g
trial.” T.W. Elec. Sery809 F.2d at 631. Thus, the “purposeommary judgment is to ‘pierce
the pleadings and to assess the pnoairder to see whether thereaigenuine need for trial.”
Matsushita 475 U.S. at 587 (citations omitted).

“In evaluating the evidence to determine whethere is a genuinissue of fact,” the
court draws “all reasonable inferences supgabby the evidence in favor of the non-moving
party.” Walls v. Central Costa County Transit Authori®p3 F.3d 963, 966 (9th Cir. 2011). It

the opposing party’s obligation to produce a factual predicate from which the inference mg
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drawn. See Richards v. Blisen Freight Lines502 F. Supp. 1224, 1244-45 (E.D. Cal. 1985),
aff'd, 810 F.2d 898, 902 (9th Cir. 1987). Finallydemonstrate a genuine issue, the opposin

party “must do more than simply show that thersome metaphysical doubt as to the material

facts . ... Where the record taken as a wholedomotl lead a rational trief fact to find for the
nonmoving party, there is no ‘geine issue for trial.””Matsushita 475 U.S. at 587 (citation
omitted). Finally, the granting of summary judgmh may still be inappropriate even where thg
material facts are largely undisputed, if “the evickers susceptible of diffent interpretations or
inferences by the trier of factHunt v. Cromartie526 U.S. 541, 553 (1999).

ANALYSIS

Plaintiff here alleges that: (1) the detective defendants—Sergeant Hale, Detective Macias

and Detective Sanchez—violated his Fothendment right to be free from unreasonable
seizures by arresting him \witut probable cause; (2) the eletive defendants violated his
Fourteenth Amendment due process rights lgidiemg him following hs arrest until his
preliminary hearing despite being aware of dpatory evidence; (3) thdetective defendants
maliciously prosecuted plaintiff under 42 U.S.CL983; and (4) all defendants violated the B3
Act, California Civil Code 8§ 52.1, by making matemailsstatements to the court in seeking th
issuance of the warrant for his arrest and ingisitimidating and coercive interrogation tacti¢
Plaintiff also alleges a statenaclaim of false arrest againall defendants and intentional
infliction of emotional distress agst the detective defendant§eéDoc. No. 37 at 13-17
(Second Amended Complaint).)Defendants seek summary judgrnian their favor with respec
to each of plaintiff's claims. The argumenfshe parties are addressed in turn below.
A. Fourth Amendment Claims Against Detective Defendants

“A claim for unlawful arrests cognizable under § 1983 awiolation of the Fourth

Amendment, provided the arrest was withprgbable cause orlwr justification.” Dubner v.

19 plaintiff has not alleged a chaiof municipal liability for anyconstitutional violations against
the County of Merced und&tonell v. Department of Social Servicd86 U.S. 658 (1978).

1 plaintiff initially stated a defamation claimaell, but this claim was previously dismissed
stipulation of the parties.SeeDoc. No. 84.)

12

¢

D

ne

11°)

U7

—+




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

City & Cty. of San Francisc®66 F.3d 959, 964 (9th Cir. 200%ge also Velazquez v. Long
Beach 793 F.3d 1010, 1018 (9th Cir. 2015). “Probaiaase exists when there is a fair
probability or substantial chance of criminal activitywelazquez793 F.3d at 1018 (quoting
United States v. Patayan Sorigr861 F.3d 494, 505 (9th Cir.2004)n order to prevail on such
a claim, the plaintiff must “demonstrate thia¢re was no probable cause to arrest hiNoise v.
City of Santa Cruz629 F.3d 966, 978 (9th Cir. 2010) (quotidgbrera v. City of Huntington
Park, 159 F.3d 374, 380 (9th Cir. 19983ge also Harper v. City of Los AngelB83 F.3d 1010,
1022 (9th Cir. 2008) (“An arrest without probaltdlause violates the Fourth Amendment and
gives rise to a claim for damagander § 1983.”). Generally, “[w]hethe facts or circumstance
surrounding an individual’s arreate disputed, the existencepbbable cause is a question fo
the jury.” Harper, 533 F.3d at 1022.

Plaintiff's theory of liability with respect tDetective Macias, who signed the affidavit
support of the warrant for plaintiff’arrest, is a “judicial deceptiogtaim that while the affidavit
might support a finding of probabbdause within its four corners, important information was
deliberately omitted or misrepresentedasdo mislead the approving magistrafee KRL v.
Moore 384 F.3d 1105, 1117 (9th Cir. 2004¢e also Smith v. Almadé40 F.3d 931, 937 (9th
Cir. 2011);Ewing v. City of Stockterb88 F.3d 1218, 1223-24 (9th Cir. 2009). Plaintiff's
theories of Fourth Amendment liability as to Ssagt Hale and Detective Sanchez are, howe
less cleal? The court understands plaintiff to be allegthat Sergeant Hale is subject to Four
Amendment liability in his rolas the supervisor who signeff on Detective Macias’s arrest
warrant affidavit, and Detective Sanchez is sultjgdiability for threatening Tern and leading
him to make statements inculpating plaintiftn&lly, plaintiff alleges thathe state court finding
at his preliminary hearing have preclusiveseffin this litigation. The court will address
plaintiff's issue preclusion argument before tngnto whether summary judgment is appropria

i

12 At oral argument, pintiff's counsel descritithe claim with respet¢d defendants Hale and
Sanchez largely in general terms, asserting tene a party to plaintiff's arrest which was
unsupported by probable cause.

13
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with respect to plaintiff's claims againd¢fendants Detective Macias, Sergeant Hale, and
Detective Sanchez, respectively.

1. Issue Preclusion

Plaintiff claims defendants @arcollaterally estopped froasserting that probable cause
existed in support of the arrest warrant for miéi on the charge of murder, given that the
Merced County Superior Court’s ultimate decision not to hold him to answer on any charges.
(Doc. No. 85 at 32.) “The preclusive effecteo$tate court judgment in a subsequent federal
lawsuit generally is determined by the full faith and credit statutafrese v. American Acad. pf
Orthopaedic Surgeong70 U.S. 373, 380 (1985). By statudestate’s judicial proceedings “shall
have the same full faith and credit in every couthiv the United States . . . as they have by law
or usage in the courts of such State . . . frontlwthey are taken.” 28 U.S.C. § 1738. This court
must look to the preclusion law Gfalifornia in order to decide velther preclusiongplies in this
case.Marrese 470 U.S. at 380. Therefore, the coodHs to California law concerning whether
issue preclusion applies in this case.

Issue preclusion preventsthelitigation of certain is&s argued and decided in a
previous caseDKN Holdings LLC v. Faerbei61 Cal. 4th 813, 824 (2015). To establish issuge
preclusion, a party must show there was (1) a fdaldication (2) of an ehtical issue (3) that
was actually litigated and necessadbrcided in the first suit and)(that issue preclusion is being
asserted against “one who was a party in tts¢ $uit or one in privity with that party.ld. at
825;see also Lucido v. Superi@ourt of Mendocino Cty51 Cal. 3d 335, 341 (1990).
Generally, a prior judicial detefimation at a preliminary heag to hold a criminal defendant
over for trial has preclusive effect as toatler probable cause existed for the arrbgtCutchen
v. City of Montclair 73 Cal. App. 4th 1138, 1144-47 (19983 also Wige v. City of Los
Angeles 713 F.3d 1183, 1185 (9th Cir. 2013) (adopfifgCutchep.™

13 Contrary to defendantsbatention, there “is no intrinsicffierence between ‘offensive’ as
distinct from ‘defensive’ issupreclusion, although a strongdrosving that the prior opportunity
to litigate was adequate may be requirethmformer situation than the lattef?arklane
Hosiery Co., Inc. v. Shord39 U.S. 322, 331 n.16 (1979) (quoting Restatement (Second) of
Judgments § 88, Reporter’s Note, at 99).

14
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Nonetheless, this court finds that the sugrezburt’s decision ndb hold plaintiff to

answer at the conclusion ofshpreliminary hearing has no precueseffect on the claims he has

\ >4

presented in this civil action. The core of eacplaintiff's Fourth Amendment claims is that the
affidavit supporting the warrant for his arrestitted material information and that Detective
Macias omitted that information from his affidewith deliberate or reckless disregard for the

truth. See Chism v. Washington St&61 F.3d 380, 386 (9th Cir. 2011) (“For the Chisms’

judicial deception claim to survive summary judgm the Chisms ‘must 1) make a substantig
showing of [the officers’] delibate falsehood or reckless disregdthe truth and 2) establish
that, but for the dishonesty, the [searches and arrest] would not have occulsed.dls&mith

640 F.3d at 937Ewing, 588 F.3d at 1223-2&RL, 384 F.3d at 1117. In plaintiff's preliminary

hearing in state court, however, the court dedibased upon the evidence presented that as ja

14

factual matter Tellez did not fire a gun frone thehicle on the evening question, and therefore
there was no probable causéntdd Morse over for trial. JeeDoc. No. 86-18 at 31.) The issues

in dispute in this civil action—ether Detective Macias includethterial misstatements in or

omitted material facts from his affidavit in support of the arrest warrant for plaintiff, and whether

Sergeant Hale and Detective Sanchez are lfableupervising or assisting him while doing it—

were simply never addressed by the state courtvane not necessary toahcourt’s decision not
to enter a holding order. Therefoigsue preclusion is inapplicable héfe.

2. Summary Judgment as to feadant Detective Macias

Detective Macias maintains that tlnedisputed evidence @ummary judgment

establishes that he had probable causerest plaintiff. (Doc. No. 65 at 14—19.)Plaintiff

14 Because the court concludes that issue preciusiinapplicable, the court need not addres
defendant Macias’s argument ti@lifornia law bars this cotis consideration of the state
court’s finding of factual innocence order to decide that parti@ulissue. (Doc. No. 92 at 5)
(contending that California Pen@bde § 851.8(i) bars considematiof the state court finding).

)

15 Detective Macias maintaitisat plaintiff’'s Fourth Amendment claims under § 1983 and false
arrest claims under state Iatand or fall together.SeeDoc. No. 65 at 14, n.2.) California
courts appear to gendlyarecognize that viewSee Wood v. Emmersdb5 Cal. App. 4th 1506,
1519-23 (2007). Therefore, the court will not sefgdyaanalyze plaintiff's false arrest claim
under state law. Defendants Haled Sanchez make a sepamtgument that they are immune
from liability under California Governme@ode 88§ 821.6 and 820.2. (Doc. No. 66 at 45—-46

15
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alleges Detective Macias violated his Foukthendment rights when he deliberately or
recklessly omitted material information probative to a determination of probable cause fror
affidavit supporting the arrest warrant.

To be valid, a warrant for either search or arrest “must be supported by an affidavit
establishing probable causdJnited States v. Staneit62 F.2d 775, 778 (9th Cir. 1985). Itis
well-established that “a warrant affidavit msst forth particular facts and circumstances

underlying the existence of probalsi@use, so as to allow the marast to make an independer

evaluation of the matter.Franks v. Delawarg438 U.S. 154, 165 (1978). Because of the nee

for judicial independence in the determinatiorpadbable cause, a warrant may be invalid wh
an affiant deliberately or recklegshcludes statements or omitsammation that are material to
the probable cause determinatidbee Franks438 U.S. at 155-56 (reigung an evidentiary
hearing where there is a substantial showingatatse statement “was included by the affiant
the warrant affidavit”)United States v. Perkin850 F.3d 1109, 1116 (9th Cir. 2017) (“An offig
presenting a search warrant applicationddsty to provide, igood faith, all relevant
information to the magistrate.”)ynited States v. Flore§79 F.2d 173, 177 n.1 (9th Cir. 1982)
(“A magistrate cannot adequately determineetkistence of probable gse with the requisite
judicial neutrality and independee if the police provide him drer with a false, misleading, or
partial statement of the relevant factsU)ited States v. Craighea839 F.3d 1073, 1080-81
(9th Cir. 2008). “Itis clearly established thadlicial deception may not be employed to obtait
search warrant.’KRL, 384 F.3d at 1117. “To support a 8 1983 claim of judicial deception, &
plaintiff must show that the ¢endant deliberately or reckldgsnade false statements or
omissions that were materialttee finding of probable causeltl. While an affiant officer need
not include all of the information known indlsupporting affidavit, omitting facts that “cast
doubt on the existence of probable cause” makes such omissions m&eeidnited States v.

Johns 948 F.2d 599, 606—07 (9th Cir. 1994¢e also Perkin®g850 F.3d at 1117-18 (noting

Doc. No. 85 at 41.) The court already addezl immunity under 8§ 821.6 in denying defendar
motion to dismiss. §eeDoc. No. 31 at 24-26.) In short880.2 does not bar liability for false

arrest under California lawGillan v. City of San Marinol47 Cal. App. 4th 1033, 1051 (2007),
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affiant “selectively included information boéstng probable cause, while omitting information
that did not” and concluding this “usurped thagistrate’s duty to conduct an independent
evaluation of probable cause”).

Where the plaintiff bringing such a claim cauake a “substantial showing” of “delibera
falsehood or reckless disregard for the truthd bat for the misstatemear omission, probable
cause would have been lackind)étmatter should go to trial.Liston v. County of Riversigd&20
F.3d 965, 973 (9th Cir. 1997) (quotiklprvey v. Este$5 F.3d 784, 788-89 (9th Cir. 1995%§e
also Bravo v. Santa Marj&65 F.3d 1076, 1083 (9th Cir. 2011). “Put another way, the shov
necessary to get to a jury in a 1983 actiahéssame as the showing necessary to get an
evidentiary hearing undéranks” Liston 120 F.3d at 97.3internal quotations omitted).
“Materiality is for the court, state of mind is for the juryButler v. Elle 281 F.3d 1014, 1024
(9th Cir. 2002). Thus, a plaintiff need not esigtbthat the defendant offers had the intent to
mislead the court issuing the warrant, but rathast only show thefficers “intentionally or
recklessly made false statements or matenaksions” to the abbrizing magistrateLombardi
v. City of El Cajon117 F.3d 1117, 1124 (9th Cir. 1993ge alsdBravo, 665 F.3d at 1083 (“To
survive summary judgment, the Bravos need omke a substantial showing of a deliberate ¢
reckless omission, not prale ‘clear proof.™).

False statements and omissions contained affatavit are material if “the affidavit,
once corrected and supplemented,” would not Ipaeeided a magistrateiglge with a substantig
basis for finding probable causeChism 661 F.3d at 389 (quotirfgtanerf 762 F.2d at 782xee
also Bravg 665 F.3d at 1084. Probable cause is deteranby a “totality-of-the-circumstances
analysis,” and requires “only the probability, and aqrima facie showing, ariminal activity.”
lllinois v. Gates 462 U.S. 213, 233-35 (1983) (quoti@ginelli v. United State893 U.S. 410,
419 (1969))Velazquez793 F.3d at 1018. The standard itsarently “incapable of precise
definition or quantification int@percentages becausel@als with probabilitie and depends on t
totality of the circumstances.Maryland v. Pringle 540 U.S. 366, 371 (2003). Nevertheless,
“the substance of all the definitions of prolmbause is a reasonable ground for belief of guil

and that the belief of guilt must Iparticularized with respect to the person to be searched or
17
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seized.” Id. (citations and quotations omitteld).In light of the totality-of-the-circumstances
standard for determining probable cause, recldasssions or misleading statements can be
“considered material and misleading to a magistjudge under circumstances where the om
information bears strongly on the credibility oatlwitness and there iisadequate independent
corroborating evidence.United States v. RyiZ58 F.3d 1144, 1153-54 (9th Cir. 2014).

Here, construing the evidence before the court on summary judgnfanoirof plaintiff,
as the court must, the undersigned finds thaaaonable jury couldaclude that defendant
Detective Macias acted deliberater with reckless disregard fdre truth in connection with th
misstatements included in, or material omissioosy, his affidavit in spport of this arrest
warrant. In order to establishgtrable cause to arrest plafhfor murder, it was necessary to
establish at a minimum that there was reas@nedlise to believe Tellez shot someone from
plaintiff's vehicle and thaplaintiff had done something—slowing down and providing verbal
encouragement—to support or aid Tellez in doingSeeCal. Penal Code § 31 (defining
principal of a crime as any perswho “aid[s] and abet[s] in its commission”); Cal. Penal Coc
8 187 (defining murder as “the unlawful killing of a human being, or a fetus, with malice
aforethought”)"’

The evidence before the court on summadgment establishes that Detective Macias
authored the affidavit in supdasf the arrest warrant for gihtiff, and was supervised by

Sergeant Hale in doing soSdeDoc. No. 86-7 at 21-22.) Tladfidavit's probable cause

18 1t has been said that theobable cause determination regsit@oking to “the events which

occurred leading up to the stop or search, andttieedecision whether these historical facts,
viewed from the standpoint of an objectivelpsenable police officer, amount to reasonable
suspicion or to probable cause.” OrmselaUnited States, 517 U.S. 690, 696 (1996).

17 Counsel for defendant Detaet Macias argues briefly, “atrainimum, there was probable

cause to arrest plaintiff for @iation of Penal Code § 21600(b), iein provides that ‘[a]ny driver |.

.. who knowingly permits any other person to disghany firearm from #avehicle,” is guilty
of a felony.” (Doc. No. 65 at 18.) While plaiffitivas ultimately charged ih violating this code
section as well, the arrest warrantswgpecifically issued for murderCgmpareDoc. No. 65-11
at 162with Doc. No. 67-15 at 2.) Since plaintiff's thgoof liability as to Detective Macias is
predicated on the affidavit supporting the arr@arrant, the ultimate charges brought against
plaintiff are immaterial. Nevdntless, the court notes that, watliull and fair accounting of the
information in the affiant officers’ possessioretth would not appear to have been probable
cause supporting his arrest for violating § 21600(b).

18
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showing was based on the accidental 911 call—theotaxhich was repeated in this affidavit
verbatim from the earlier affidavits in suppoftthe arrest warrants for Tellez—as well as
statements made by Ceccoli, Tern, and Delgadiltbeir interviews with the detectives. (Doc.
No. 67-15 at 3—4 (Arrest Warrant)lJowever, the affidavit did notveal that th recording of
the 911 call is garbled or that whigllez said in that call is notezr; rather, the affidavit simply
describes Tellez as confessing te #ooting. (Doc. No. 67-15 at$.)The reviewig magistrate
issued the arrest warrant folaintiff based solely upon the mints of Detective Macias’s
affidavit. (Doc. N. 86-11 at 43.)

Detective Macias did not acknowdge in his affidavit that Tkez denied sboting the gun
he possessed that evening. Nor did Detectiaeids include referende the statements of
several occupants of the car-ajuitiff, Johnson, and Gomes—whepeatedly affirmed, despite
pressure from the officers to say otherwibat no shots were fired from the vehicle.
Furthermore, the affidavit omitted the fact tMasengale—the witness with the best view of
Tellez’'s actions—declined to speak to the offgcerthout a lawyer present, and the officers
thereafter made no attempt to determine whdthdrad secured counsdlinally, the affidavit
did not address the fact thaapitiff came forward voluntarily, degp a lack of any information
linking him to Tellez, the party, or the homicid&sThis failure to include exculpatory evidenc
in the arrest warrant affidavit is consistenthwdefendant Macias’s gesition testimony that his
practice was to only include information supporforgbable cause in affidavits he drafted in
support of the issuance of arrestrrants. (Doc. No. 86-11 at 36-37.)

By contrast, defendant DetectiMacias’s affidavit only includeditness statements by Cecco

18 The court has listened to both the unenhamcedenhanced versions of the accidental 911
call, and it is clear that many tife statements attributed to Teli@ the affidavit in support of
plaintiff's arrest warrant cannbie heard on the tape. It does appear to the undersigned tha
there was any basis upon which to claim thdleZecan be heard corgsing his involvement in
the shooting on the tape.

19 The undersigned does view plaintiff's offervoluntarily submit to a polygraph examinatior,
as irrelevant here. Any refemas to offers or refusals tkesuch tests are barred from
admission into evidence by statute inifdania. Cal. Evid. Code 8§ 351.%pe People v.
Wilkinson 33 Cal. 4th 821, 927 (2004). This speaxfiy includes “pretriband post conviction
motions and hearings.” Cd&vid. Code § 351.1(a).
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Tern, and Delgadillo inculpating plaintiff. Whileern and Delgadillo made some statements
their interviews inculpating Tellez and plaintitfiey both did so only after repeated denials to
detectives that any shots were fired from the @ad only after the detees misleadingly told
them Tellez had already confessed. There israls@ference in the affidavit to the “ruses”
employed by the officers or to the fact that these witnesses were teenagers. Indeed, the &
does not suggest that these witnesses initialdlyany story but thene defendant Detective
Macias described to the judgensidering the affidavit. Fther, only one withess—Ceccoli—
made an inculpatory statements about pltigiving Tellez verbal encouragement to shoot
without it first being suggestday the detectives. Neverthelessgn Ceccoli maintained that n
gunshots were fired from the car. Onlydherry-picking from heinterview could her
statements be fairly presented as supporting a finding of probablestauseting plaintiff's
arrest for murder. Of criticanportance, the affidavit did naiform the reviewing magistrate

that the calibers of the bullefisund in the victim did not match the caliber of the gun Tellez

possessed that night, @enfirmed by every witregs interviewed. There is also no mention that

the victim’s body was found lying to the westtbé house across from wlegplaintiff’'s vehicle

n

was parked, despite the fact that even the irtaty statements obtained by detectives indicated

Tellez fired after the vehicle hadready passed the house driving éast.

This is not to suggest the officers were reqlib@ensure that each and every one of th
facts were set forth in Detective Macias’s armeatrant affidavit in te same painstaking detail
that they have been presented in the pendingn®for summary judgment. However, becau
defendant Detective Macias’s affidavit omitttisuch facts and arguably included separate
misstatements, plaintiff has made a substasliiaing that Detective Macias presented the
reviewing magistrate with a one-sided accouat fhiled to disclossignificant evidence known
to the affiant undercutting probable cauS®=e Perkins850 F.3d at 1116—-1&tanerf 762 F.2d a

781 (“By reporting less than the tb&tory, an affiant can manipu&athe inferences a magistrat

20 Indeed, even the statements the detectpressed Tern and Delgadillo to make did not fit
their theory of the crime—i.e., that Telleandessed on the accidental 911 call to shooting
Hernandez in the dirt across the stifeetn where the car was parked.
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will draw.”).?* Such misstatements in and omissionsifthe affidavit were material to the
probable cause determination. At a minimdine, reviewing magistta should have been
informed: (1) of the garbled natiof the accidental 911 call and its content; (2} the bullets
Hernandez was shot with did not match the Geltez reportedly had thaight; and (3) that
police interviewed seven of the eight teenagaupants of the car, with only two making any
statements inculpating plaintiff and those bemade only after they were subjected to a numl
of ruses including being threathwith jail. Simply putthe probable cause showing was
nowhere near as strong as theaadfiled the reviewing magistratelielieve. Had even a gener
summary of the evidence been provided, a ressenury could conclude that the warrant
authorizing plaintiff’'s arrest fomurder would not have issued.

As noted above, where a “substantial simgvof “deliberate falsehood or reckless
disregard for the truth,” is made and but fa thisstatement or omissi, probable cause would
have been lacking, “the ritar should go to trial.”Liston, 120 F.3d at 973 (quotindervey 65
F.3d at 788-89); see also Bravo, 665 F.3d at 1B88er, 281 F.3d at 1024 (9th Cir. 2002).
Defendants’ motion for summary judgment will tefare be denied as to plaintiff's Fourth
Amendment claim against Detective Madias.

1
1

L Again, this is unsurprising ggn that both the affiant, Detae Macias, and Deputy Attorney,
General Bowers have now testified they waoubd have included anything that did not support
probable cause in an affidatdr an arrest warrant.

22 Each defendant raises qualified immumisya defense to plaintiff's Fourth Amendment
claims. (Doc. No. 61 at 43-44; Doc. No. 65 at 4Qualified immunity is, practically speaking
virtually unavailable with respect to a judict@ception claim. Because “no reasonable officg
could believe that it is constitutional to act dishonestly or recklessly with regard to the basi
probable cause in seeking a warrattig claim either stands odl&aon whether there is sufficier
evidence to raise a jury question witlspect to the officer’s state of min&utler, 281 F.3d at
1024;see also Chisp661 F.3d at 393 (“We have considtgmpplied the rule that summary
judgment on the ground of qualifieshmunity is not appropriate oa a plaintiff has made out a
judicial deception claim.”). Therefore thewrbfinds qualified immunity inapplicable to
plaintiff's Fourth Amendment claims here and will deny defendants’ motions for summary
judgment in their favor on qualified immunity grounds.
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3. Summary Judgment as Befendant Sergeant Hale

|®N

There is no real dispute on summary judghtbat defendant Sergeant Hale supervise
and signed off on Detective Macias’s seekofighe arrest warrant for plaintiff.SeéeDoc. No.
86-7 at 21-22.) At oral argument on the pagdnotions, plaintiff'scounsel took the position
that the Fourth Amendmenlaim against Sergeant Hale iggicated on his supervisory role in
the submission of Detecti\acias’s affidavit.

As a general matter, “[ulnder Section 1983, suigery officials are not liable for actions
of subordinates on any theasyvicarious liability.” Crowley v. Bannister734 F.3d 967, 977
(9th Cir. 2013) (quotingnow v. McDaniel681 F.3d 978 (9th Cir. 2018yerruled on other
grounds by Peralta v. Dillard744 F.3d 1076 (2014)). However, “a supervisor is liable for the

11%

acts of his subordinates ‘if the supisor participated in or direetl the violations, or knew of th
violations [of subordinates] andilied to act to prevent them.’Preschooler Il v. Clark Cty. Sch
Bd. of Tr, 479 F.3d 1175 (9th Cir. 2007) (quotifgylor v. List 880 F.2d 1040, 1045 (9th Cir.
1989)).

Here, while defendant Sergeant Hale only paaBgmparticipated in plaintiff’s interview,
he was familiar with the evidence on which Mes affidavit was based, and he nonetheless
both signed off on that affidavihd supervised plaintiff's arrest pursuant to the warrant that
issued based upon it. (Doc. Nos. 67-16-20 (#srbatween Deputy Attmey General Bowers

and Sergeant Hale); Doc. No. 86-7 at 22 (“I| madkecision to allow him to be arrestedid); at

D

28;id. at 42 (testifying regarding sending e-maileputy Attorney General Bowers about th
Delgadillo interview while it was ongoingy. at 43—48 (recalling directg Detective Macias to

begin drafting a warrant).) Under similar circstiamces, the Ninth Cirdthas found that such

evidence of supervisory involvemeprtecludes the granting of summary judgment in favor of(the

supervising officers on a juclal deception claimSee, e.gChism 661 F.3d at 383—-85

=

(reversing the grant @ummary judgment in favor of bothfieers on such a claim, even thoug
one merely reviewed the supportiaffidavit preparedy the other)see alsd/Vhitaker v.
Garcetti 486 F.3d 572, 582 (9th Cir. 2007) (holding thiintiff had sufficiently pled a judicial

i
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deception claim against defendants who allegadtiorized and approved a falsified wiretap
affidavit).

Accordingly, based upon the evidenqmesented on summary judgment, the court

concludes that a reasonable jury could find that Sergeant Hale knew that the affidavit submitted

by Detective Macias contained misleading infotioraand omitted material facts and, therefor

that he acted with reckless disaed in directing Macias to drdfis affidavit and seek the warrant

for plaintiff's arrest. Summary judgment mustdenied as to plaintiff's Fourth Amendment
claim against Sergeant Hale.

4. Summary Judgment as to feadant Detective Sanchez

Plaintiff's Fourth Amendment claim agatrdefendant Detective Sanchez presents a
somewhat different legal issu®etective Sanchez is not allegechmve supervised or assisted
Detective Macias in preparing his affidavit ors@eking or the arrestarrant for plaintiff.
Rather, at oral argument on the pending motioraniif’'s counsel repremted that plaintiff’s
theory of liability against Detective Sanchepiemised on his participation in the interview of
Robert Tern, who made some statements to detsdnculpating plaintf and Tellez. In other
words, defendant Detective Sanchez’s use obuarinterrogation tacticsljscussed in detalil
above, caused plaintiff to berasted without probable cause.

“A person ‘subjects’ another to the deptioa of a constitutional right, within the
meaning of § 1983, if he does an affirmative act,i@pgtes in another's affirmative acts or on
to perform an act which he lisgally required to do that aaes the deprivation of which
complaint is made."Johnson v. Duffy588 F.2d 740, 743 (9th Cir. 1978ge also Hydrick v.
Hunter, 500 F.3d 978, 988 (9th Cir. 2007). The “resjiei causal connectiaran be established
not only by some kind of direct pnal participgon in the deprivationhut also by setting in
motion a series of acts by others whichdhb#or knows or reasonaldjould know would cause
others to inflict the constitutional injury.Dahlia v. Rodriguez735 F.3d 1060, 1078 (9th Cir.
2013) (quoting Johnson, 588 F.2d at 743-44yey v. Maricopa Countyp93 F.3d 896, 915 (9tl
Cir. 2012);see also Martinez v. Carsp897 F.3d 1252, 1255 (10th Cir. 2012) (“Defendants a

liable for the harm proximately caused by their condudatijer v. Dowd 979 F.2d 661, 669—7
23
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(8th Cir. 1992) (“In order to establish a violation of constitutional rights under § 1983, the
plaintiff must prove that the endant’s unconstitutional action siéhe “cause in fact” of the
plaintiff's injury.”).

Regardless of the efficacy of the teajues employed by Detective Sanchez in his
interview of Tern, the evidence on summary judghoamnot establish th#te chain of causatio
extends from that interview to the misrepreseomstin or omissions from Detective Macias’s
arrest warrant affidavit. While a jury coulcas®nably infer that Detéee Sanchez should have
known his conduct was likely to result in statetsdreing elicited from Tern that were of
guestionable reliability, platiif presents no evidence on summary judgment that when he
interviewed Tern, Detective Sanchez knewgloould have known that Macias would later
misrepresent the strength of those statemerisiaffidavit to the reviewing magistrate.
Similarly, there is no evidence before the court Detiective Sanchez playadrole in drafting or
approving the affidavit, or was even aware otasatents. Absent such evidence, plaintiff can
establish a causal link beden Detective Sanchez’s alleged wrongdoing and the Fourth
Amendment violations plaintifflaims he was subjected t8ee Lacey693 F.3d at 915 (liability
only extends to where actor sets in motiots && “knows or reasonably should know would
cause others to inflict the constitutional injury®now 681 F.3d at 989 (noting that absent
personal participation, must be “sufficient saliconnection” between defendant’s acts and
plaintiff’'s constitutional violation)Hansen v. Black885 at 645—-46 (same). Accordingly,
defendants’ motion for summajydgment will be granted in favor of Detective Sanchez on
plaintiff's Fourth Amendment claims.

B. Fourteenth Amendment Claims Against the Detective Defendants

=)

hot

Plaintiff's Fourteenth Amendment claims against Sergeant Hale and Detectives Macias

and Sanchez are predicated on the tfpelaim found to be cognizable Tratum v. Moody768
i
i
i

i
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F.3d 806 (9th Cir. 2014Y. (SeeDoc. No. 85 at 33.) Iitatum the Ninth Circuit held that a

plaintiff could state a constitutional claim fopeolonged pre-trial detention “when the police,
with deliberate indifference to, or in the face qfeaceived risk that, their actions will violate th
plaintiff's right to be free of unjustified ptrial detention, withhold from the prosecutors
information strongly indicative diis innocence.” 768 F.3d at 814—%8p also Mendia v.
Garcia, 768 F.3d 1009, 1012 (9th Cir. 2014) (“[N]o amgestions the existee of Article IlI
injury when a civil rights plaintiff sues on theethry that the actions of the defendants (say, th

police) resulted in wrongful confinement on crimichbrges, whether before or after trial.”).

e

e

Such a claim will typically fall into one of two @&gories: “(1) the circumstances indicated to the

defendants that further investigation was waednor (2) the defendantlenied the plaintiff
access to the courts for an extended period of tirtte.at 816 (quotindRivera v. County of Los
Angeles 745 F.3d 384, 390-91 (9th Cir. 2014))However, the court ilatumemphasized that
this constitutional rulés a narrow one and that a cognizatim requires detentions of “(1)
unusual length, (2) caused by the investigatifigerfs’ failure to distose highly significant
exculpatory evidence to prosecutors, and (3) duwenaoluct that is culpable in that the officers
understood the risks to the plaffis rights from withholding the iformation or were completely

indifferent to those risks.ld. at 819-20.

Here, plaintiff contends that defendants Halacias, and Sanchez withheld from Deputy

Attorney General Bowers two interviews: acenducted by the MCSD in June 2014 with an
individual by the name of Marcus Whittakend another conductéy the Merced Police
Department in November 2014 of an individual named Emilio Manzo. (Doc. No. 85 at 33;

Detective Macias interviewed Whikier in June 2014, prior to therest of Tellez or plaintiff,

3 To the extent defendants sought dismie$étis claim believing it was based on either
Devereaux v. Abbey63 F.3d 1070, 1074—75 (9th Cir. 2009I¢ling “there is a clearly
established constitutional due pess right not to be subjecteddaminal charges on the basis
false evidence that was deliberattpricated by the government”) Brady v. Marylang 373
U.S. 83 (1963) (Doc. No. 65 at 27-34), these argusremat rejected sinceghtiff has disclaimeq
seeking relief under these legal theories.

4 Here, it appears plaintiff proceedisder the first of these theories.
25
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about the Atwater shooting at the Merced Pdbepartment. (Doc. No. 65-8; Doc. No. 71-15.
Most of that interview focused on a separateslated homicide, but during the final portion of
Whittaker’s interview, the topic turned to the Atwater shooting. Whittaker neither exculpat
Tellez or plaintiff nor inculpatetliimself or others in connach with the Atwater shooting;
indeed, he denied knowing Tellez or haviegrs Hernandez’s body. (Doc. No. 65-8 at 85, 10
04.) While Detective Johnson testified later atdeposition in this caghat it was “obvious”
Whittaker was involved in the Atwater killings, itm®t apparent that this was known to be the
case at the time of Macias’s interview of Whittakesed¢Doc. No. 86-10 at 8.)

Additionally, in November 2014, shortly prior ptaintiff’'s preliminary hearing, Detectiv
Johnson of the Merced Police fiE@tment met with Emilio Manzo. (Doc. No. 86-10 at 10)
(Excerpts of Det. Johnson Depo.) Accordingvtanzo, who identified himself as Whittaker’'s
best friend, Whittaker was actuallyetiperson who shot Hernandeid.X Detective Johnson tolc
Manzo the Atwater shooting was not his caseheuwvould relay the information to the MCSD
who would be in contact with Manzold() The very next day, Detective Johnson relayed to
Sergeant Hale his conversation with Manzo, imclwiManzo told him Larry Morse’s son did ng
commit the homicide and that his friend Whittaker had committed the homiddeat L1.)
According to Detective Johnson’s depositiostitaony, Sergeant Hale responded by saying,
Larry [Morse] buying you fucking lunch?’Id.)

Neither of these interviews can form thasis for the type of due process claim
recognized by the Ninth Circuit ilatum Nothing about the June 2014 interview with Whitta
was exculpatory to plaintiff or Tellez nor tendedrioulpate Whittaker as the actual killer. WH
Whittaker generally admitted to being at the party and seeing a shooting occur, this falls fg
of the type of “highly significant eoulpatory evidence” that was presenfamtum See768 F.3d
at 809 (noting that the tictives in that caseifed to disclose that distinctive robbery crime
spree continued after plaintiff h&een arrested for the same asnthat another individual late
confessed to the robberies, and that the robbemnedeas soon as the other individual was
1

i
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incarcerated}® The second interview did produce infotina exculpating plaintiff, insofar as i
implicated Whittaker as Hernandez’s killer. g® No. 37 at 1 48.) However, the detention

following this revelation is simply of insufficieléngth to meet the standiaset out by the Ninth
Circuit in Tatum Detective Johnson testified he told S=agt Hale about his conversation witk
Manzo on November 5, 2014. (Doc. No. 86-10 at*11PJaintiff’s preliminary hearing
commenced on November 10, 2014, and concluded on November 14, 2014, at which time
holding order was issued and plaintiff wakased from custody. Thus, the evidence on

summary judgment establishes th&tintiff was detained for, ahost, nine days after Manzo’s
information was relayed to Sergeant Hale. Wthkre is no firm threshold for what constitutes
detention of “unusual length,” the cases recognized by the Ninth Circuit as having “constit
implications” involved detentions lasts from months to years in lengtiatum 768 F.3d at 82(
(noting detentions that lasté@ days, 217 days, and 27 month&)deprivation of one’s liberty
for an additional nine days falls far short of thmark of what is required to state a cognizable

Fourteenth Amendment clainid. at 820%’

%> To the extent plaintiff's Fourteenth Ameneni claim is premised on the notion that this
interview should have been sufficient to warranore investigation into the Hernandez murde
(Doc. No. 85 at 34), the evidence establishesdbaggctives did conduct further investigation
prior to arresting plaintiff, ioluding interviewing most of theccupants of his vehicle on that
night. One has no right to date the manner in which policeruct any given investigation.
Gini v. Las Vegas Metro. Police DepZ0 F.3d 1041, 1045 (9th Cir. 1994) (“The police have
affirmative obligation to investigata crime in a particular way."gpreadbury v. HoffmaiNo.
CV 10-499-M-DWM-JCL, 2010 WL 4607833, at *11 (Dlont. Oct. 7, 2010) (“There is no
cognizable legal cause of action against law enforcement officers for their conduct in
inadequately investigating alleged criminal conduct.”).

6 There is no evidence before the caurtsummary judgment indicating that Manzo’s
statement to Detective Johnson were relayed fufyeAttorney General Beers of, if so, when.

2" |n Tatum the Ninth Circuit did note it had “held aatiable the one-day detention of a ment
incapacitated man in the absewnég@robable cause.” 768 F.3d&#0. In the case referred to,
Lee v. City of Los Angele®50 F.3d 668 (9th Cir. 2001), the Los Angeles Police Departmen
(“LAPD”) arrested a man named Kerry Sandets suffered from chronic schizophrenia,
believing him to be a fugitive from New York named Robert Sanders. 250 F.3d at 67778
receiving an identification packet on Roberh&ars from law enforcement in New York, the
LAPD failed to take any steps tdentify the individual in theicustody, and did not fingerprint
him or notice that his physical characteristics did not match those of the Robert Sanders w
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Given the lack of evidence that the J@0d4 police interview o#Whittaker revealed any

“highly significant” informationor that there was a detention of “unusual length” following the

November 2014 police interview of Manzo, the ¢amancludes plaintiff cannot sustain a claim
under the holding iTatum Accordingly, defendants’ motion for summary judgment will be
granted as to plaintiff's Fourteenth Amendment claim.

C. Malicious Prosecution Claims Against Detective Defendants

Defendants Hale, Macias, and Sanchez asxte they should be granted summary
judgment on plaintiff's malicious prosecuticlaim, because plaintiff cannot rebut the
presumption that Deputy Attorney General Bosvexercised independent judgment in filing
criminal charges against plaintiff. @0. No. 65 at 34—39; Doc. No. 66 at 36—39.)

A malicious prosecution claiméguires ‘the institution of criminal proceedings agains
another who is not guilty of the offense chargmall that ‘the proceedings have terminated in
favor of the accused.”Lacey 693 F.3d at 919 (quoting Restatement (Second) of Torts § 65
(1977)). A successful claim of malicious peostion under 8§ 1983 also requires a plaintiff to
“show that the defendants prosecuted [him] witilice and without probablsause, and that the
did so for the purpose of denying [him] equal protattr another specific constitutional right.
Awabdy v. City of Adelant@68 F.3d 1062, 1066 (9th Cir. 2004) (quotifrgeman v. City of
Santa Ana68 F.3d 1180, 1189 (9th Cir. 199%9¢ge also Yagman v. Garce@b2 F.3d 859, 867
(9th Cir. 2017). Malicious prosecution clailu® cognizable against police officers in some
instances, particularly where the officer malusty or reckless makes false reports to the
prosecuting authorityBlankenhorn v. City of Orangd85 F.3d 463, 482 (9th Cir. 2007). Tha
said, a prosecutor’s indepemigudgment “may break thehain of causation between the
unconstitutional actions of other officials and thenmauffered by a constitutional tort plaintiff.

Beck v. City of Uplandb27 F.3d 853, 862 (9th Cir. 2008). eTprosecutor’s decision to pursue

wanted. Id. at 678 (noting the officers paid no aiien to Kerry Sanders’ “obvious” mental
deficiency). The LAPD then transported Ke8sgnders to New York, where authorities likewi
failed to notice the mistaken identity, and incaated him with no further legal process for mg
than two yearsld. In this respect,.eeconcerns not so much a onayddetention as a one-day
detention thatausedan individual's twoyear incarceration withoydrobable cause.

28
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charges provides an evidentiary presumption that the prosecutor exercised independent ju
Id. That presumption is rebutted by evidencsd the prosecutor was given false information,
where the officers acted “maliciously or witlckéess disregard” for tharrestee’s rights, or
where the prosecutor relied oretpolice investigatioand arrest rather than coming to an

independent judgmentd. at 862—63. In sum, this evidentiggyesumption “may be rebutted if

the plaintiff shows that the independence ef pnosecutor’s judgment has been compromised.

Id. at 862.

Deputy Attorney General Bowers was the |paaisecutor in plaintiff's criminal case.
There is some, albeit slight, evidence the MCSD encouraged Bowers to make a charging
quickly with respect to plaintiff. Sergeant Hale e-mailed Bowers the day before plaintiff's
shortly before 5:00 p.m., to tell him that the BIQ was waiting to hear from him about whethg
to arrest plaintiff, and attached an arrest warrant for his review. (Doc. No. 65-11 at 56.) H
received a phone call from Bowers the ndy around noon telling him the Attorney General]
Office had made the decision toace plaintiff. (Doc. No. 68-1 at 25.) When asked at his
deposition in this action whether anyone from the MCSD had pressured him into filing a
complaint against plaintiff, Bows did not unequivocally stateey had not, only replying, “No,
wouldn’t put it that way.”(Doc. No. 65-11 at 40.)

More importantly, however, there is siicant evidence before the court on summary
judgment that Bowers’s charging decision wasbased on his own independent review of thg
evidence. According to Bowers, he reviewedydtte reports that werprovided to me by the
sheriff's office and also e-mails or statementt thould have been made by the sheriff's offic
detectives.” (Doc. No. 86-1 &.) There is also evidence tldwers merely relied on the
descriptions of the evidence provided by the officeBee( e.g.Doc. No. 68-14 at 7-8 (recallin
discussing the substance of the staets made by witnesses with Halel);at 9 (recalling
receiving only investigater reports from the MCSD); Doc. No. 65-11 at 10-13, 15-16, 18-2
(recalling conversations with Haand others informing Bows about statements made by
witnesses); Doc. Nos. 67-16-20 (e-mails betweend8s and Hale); Doc. No. 86-7 at 42 (e-m

from Hale to Bowers relaying statements made by Delgadillo while his interview was in
29
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progress).) Even the reports provided to Bovegzarently did not covell of the detectives’
interviews of each of the vehicle’s occupants. (Doc. No. 68-14 at 9-10; Doc. No. 65-1$at
Moreover, at his deposition Bowers did not reedibse statements he had reviewed and whe
listened to the audio recordings of the inteamge (Doc. No. 68-14 at 10; Doc. No. 86-1 at 24-
25.) Tellingly, Bowers recalled little of theidence developed which exculpated plaintiff.
Bowers testified that he knew the victim instisase was shot with a .25-caliber gun prior to
plaintiff's arrest, but was not awe that every person intervieweyl detectives had said Tellez
had a .22-caliber gun that evening. (Doc. Nol&%t 34.) Bowers was also unaware Tern h
been threatened with arrest prio making any inculpatory statemerabout Tellez and plaintiff
(Doc. No. 86-1 at 38.)

Perhaps the circumstances played a roRowvers relying on thefficers to present the
case to him. While it is unclear precisely wigowers first became involved in the case, it wé
certainly no earlier than July 20, 2014, when pl#imtas first interviewed.Plaintiff was arrestec
just a few days later on July 25, 2014 and practicllgf the evidence hed upon for his arrest
warrant was discovered during the few days ketwthose dates. Given the rapid manner in
which law enforcement pursued the interviews and plaintiff's arrest, there was very little tir
Bowers to independently review the raw evidence. Drawing imdeein plaintiff's favor from
the evidence on summary judgment, as the coust, that evidence at least suggests Bowerg
conducted little independent review of theecpsior to plaintiff ‘s arrest and acted
predominantly, if not exclusively, on the inforn@tiprovided to him by the detective defenda
This evidence is sufficient to rebut the presumption that Bowers’s involvement in the case
“[broke] the chain of causation” between the gdéldly unconstitutional acts of the officers and
the harm suffered by plaintiffBeck 527 F.3d at 862.

1

8 An e-mail from Sergeant Hale to Deputy Attorney General Bowers indicates that Bower,
received “all reports up to supplement #6&’July 23, 2014. (Doc. No. 65-11.) There is no

evidence suggesting that anythingeatthan police reports had besant to Bowers by that dateg.

The detectives’ interviews with Tern, JohnsoecEli, Delgadillo, and Gomes appear to havg
all been documented in higher numbered reports, and therefore presumably not given to E
prior to the issuance of the wamtdor plaintiff's arrest. $eeDoc. No. 65-2.)
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Once that presumption has been rebuttdzbabmes the defendants’ burden to “prove
that an independent intervening cawsits off his tort liability.”1d. at 863 (quotingmiddy v.
Varney 665 F.2d 261, 267 (9th Cir. 1981)). Since defatslbear the burden of proof for this
affirmative defense at trial, summary judgmendndy proper here if thewould be entitled “to a
directed verdict if not aatroverted at trial.”"Celotex 477 U.S. at 331C.A.R. Transp. Brokerage
Co., Inc. v. Darden Rests., In213 F.3d 474, 480 (9th Cir. 2000). Here, based upon the

evidence presented on summary judgment, the coacludes that a reasable jury could find

that Bowers’s involvement and charging decisiahnot break the chain of causation. Thus, the

motion for summary judgment mus¢ denied with respect to this claim as to Detective Maci
and Sergeant Hale.

Defendant Detective Sanchez, however, tgled to summary judgment in his favor on
plaintiff’'s malicious prosecution alm. As with plaintiff's Fourth Amendment claim, this clain
too is unsupported by any evidenestablishing a causal link betsn Sanchez’s alleged action
and the constitutional harms claim to be suffered by plaintiff. Even if the interrogation tact
employed by Detective Sanchez were found toriggoper, plaintiff has presented no evidenc
on summary judgment to show that Sanchez enpeginose tactics “fothe purpose of denying
[plaintiff] equal protection or anber specific constitutional right. Awabdy 368 F.3d at 1066.
Nor is there any evidence before the courtaating that Detective Sanchez even presented 3
information to prosecutor Bowers, and certainly no evidence of him submitting false inforn

See Blankenhorm85 F.3d at 482 (indicating that liecéous prosecution claims may be

cognizable against officers who maliciously or leskly make false reports to the prosecutor).

Due to this lack of evidencap reasonable jury could concluDetective Sanchez’s actions in
investigating this case were tak®r the purpose of denying plé&iih his constitutional rights or
caused plaintiff to be maliciously prosecuted.
D. Intentional Infliction of Emotional Distress Claims Against All Defendants

In moving for summary judgment, defendants ftyiargue that there is no evidence the
conduct was sufficiently “outrageous” such thiay could be found liable for intentional

infliction of emotional distress. (Doc. No. 614&; Doc. No. 65 at 40—41; Doc. No. 66 at 43.)
31
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A claim for intentional infliction of emotionalistress requires aghtiff to establish,
among other elements, “extreme and outrageonduct by the defendant with the intention of
causing, or reckless disregard [for] the ptabty of causing, emotional distressRavel v.
Hewlett-Packard Enterprise, Inc___ F. Supp.3d___,  , 2017 WL 118009, *10 (E.D. Cal.
11, 2017) (quotingdughes v. Pair46 Cal. 4th 1035, 1050 (2008ge also Wilkins v. National
Broad. Co., InG.71 Cal. App. 4th 1066, 1087 (1999). To be sufficiently extreme and outrag
conduct, the actions alleged “must be so extrente asceed all bounds of that usually tolerat
in a civilized community.”Cochran v. Cochrane5 Cal. App. 4th 488, 494 (1998) (quotations
omitted);see also Potter v. Firestone Tire & Rubber ,&Cal. 4th 965, 1001 (1993 angel v.

Bridgestone Retail Operations, L1200 F. Supp. 3d 1024, 1032 (C.D. Cal. 2016). While the

court may, in certain instances, conclude theip@onduct alleged is insufficiently outrageou
to sustain such a claim as a matter of lse@g Davidson v. City of Westmins@&2 Cal. 3d 197,
210 (1982), this element of the claincemmonly seen as a factual issi8ze Yun Hee So v.
Sook Ja ShirR12 Cal. App. 4th 652, 672 (2013) (“Thus,etther conduct is ‘outrageous’ is
usually a question of fact.”Ragland v. U.S. Bank Nat'l Assp209 Cal. App. 4th 182, 204
(2012) (“Whether conduct isutrageous is usuglh question of fact.”)Spinks v. Equity
Residential Briarwood Apts171 Cal. App. 4th 1004, 1045 (20Q9n the usual case,
outrageousness is a question of factdawkins v. Bank of America N,ANo. 2:16-cv-00827-

MCE-CKD, 2017 WL 590253, at(E.D. Cal. Feb. 14, 2017).
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Here, the court concludes based upon thdeex¢e presented on summary judgment that a

reasonable jury could find that there was dantional or reckless ahusion of misleading
information and omission of exculpatory infornaetifrom the arrest warraaffidavit leading to
plaintiff's prosecution for murder and that sumnduct was so outrageous as to “exceed all
bounds of that usually toleratéda civilized community.”Cochran 65 Cal. App. 4th at 494.
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Accordingly, defendants’ motion for summary judgment as to this claim will be denied in it$

entirety as to all defendarfts.
E. Bane Act Claims Against All Defendants

The California Bane Act ptects against interferentiay threat, intimidation, or
coercion” or an attempt to do the same “with #xercise or enjoyment by any individual or
individuals of rights secured by the Constitutionlaavs of the United States, or of the rights
secured by the Constitution or laws of thisestatCal. Civ. Code 8§ 52.1(a). In moving for
summary judgment, defendants bryedirgue that plaintiff's BanAct claims must be dismissed
because there was no intentional ifeeence with any of plaintiff'sights and there is insufficier
evidence that defendants’ condirstolved threats, intimidation, or coercion. (Doc. No. 61 at
40-43; Doc. No. 65 at 39-40; Doc. No. 66 at 40—4£3fendants have previously raised somg
these arguments in moving to dismiss plaintifenplaint, and the court explained in its prior
orders that a Bane Act claimn®t precluded where a jury might find plaintiff's arrest violated
the Fourth Amendment and defendants’ condutiian connection was more than negligent.
(Doc. No. 31 at 21-22; Doc. No. 44 4) (finding a Bane Act claim cognizable so long as the
coercion is something “beyond theercive nature inherent @ach and every arres}.
Defendants have presented no argument on swrjoggment which persuades the court to
reconsider its prior orders in this regard.

To the extent defendants now move famswary judgment arguinglack of evidence
supporting plaintiff's Bane Act clais, the court observes that pl#its claims in this regard
essentially mirror his Fourth Amendment clainf®oc. No. 85 at 39) (“Plaintiff alleges that
Defendant[s] made material misstatents to a court in order to secure his arrest, withheld
exculpatory evidence from state prosecutors,][andaged in intimidating and coercive condu
towards witnesses, including threatening theat they would become suspects in the triple

homicide if they did not imptiate Plaintiff.”). Thereforedefendants’ motion for summary

29 Vicarious liability is available for inteional infliction of emotional distresBlanco v. County
of Kings 142 F. Supp. 3d 986, 1004 (E.D. Cal. 2015) (citiagrson v. Superior Coyr180 Cal.
App. 4th 1372, 1388-89 (2010)).
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judgment will be granted on plaintiff's Bane ¥Adaim against defendant Detective Sanchez
because plaintiff has failed to come forwanthvsufficient evidence that Sanchez’s actions in
interviewing Tern were done with any intemtito violate plaintiff'sconstitutional rights.
Dillman v. Tuolumne County:13-cv-00404 LJO SKO, 2013 WI907379, at *20 (E.D. Cal.
May 7, 2013) (“[T]he relevant distinction for purpssaf the Bane Act ibetween intentional an
unintentional conduct.”)Shoyoye v. County of Los Angel283 Cal. App. 4th 947, 958 (2012)
(“The statutory framework of section 52.1 indicatkat the Legislature meant the statute to
address interference with congtional rights involving moregregious conduct than mere

negligence.”) Just as with plaintiff's Foutmendment claim, however, the presence of triak

issues of fact with respect to his Bane Adlirtls against the otherféadants precludes summary

judgment as to them.
F. Punitive Damages

Each defendant seeks to have anyntdafior punitive damages brought by plaintiff
dismissed. (Doc. No. 61 at 46; Doc. No. 65 at 40—41; Doc. No. 66 at 46.) Each of these
arguments is summary in nature, essentiallyrgfdhere are no facts from which a jury could

conclude that defendants’ condlwas “malicious, oppressive or in reckless disregard of the

plaintiff's right.” (Doc. No. 61at 46; Doc. No. 66 at 46.) These arguments are unpersuasive.

To the extent a jury could find each oétimdividual defendants engaged in willful,
deceptive, or outrageous conduct, it could alsaclude punitive damages were warrant8de
Atlantic Sounding Co., Inc. v. Townseb87 U.S. 404, 409 (2009) (“Punitive damages have
been an available remedy at common famwanton, willful, or outrageous conduct.§mith v.
Wade 461 U.S. 30, 56 (1983) (“[A] jury may be permitted to assess punitive damages in a
action under 8§ 1983 when the defendant’s condugtiown to be motivated by evil motive or
intent, or when it involves reckless or callondifference to the federslprotected rights of
others.”);Dang v. Cross422 F.3d 800, 807 (9th Cir. 2005) (“[W]e have recognized that ‘i]t
well-established that “jury may award punitive damagesdan section 1983 either when a
defendant’s conduct was driven by evil motive orntiter when it involved reckless or callous

indifference to the constitutional rights of others.”8prinks v. EquitResidential Briarwood
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Apts, 171 Cal. App. 4th 1004, 1055 (2009) (“Punitive damages . . . are recoverable . . . for|the
infliction of emotional distress.’¥’

Accordingly, defendants’ motions for surarg judgment with rgpect to plaintiff's
punitive damages claims will be denied.

CONCLUSION
For all of the reasons set forth above:
1. Defendants’ motions for summary judgménoc. Nos. 61, 65, 66) are granted in part
and denied in part:

a. Summary judgment is granted in faadfrdefendant Detective Sanchez as td
plaintiff's Fourth Amendment and falserest claims brought against him and
denied as to plaintif§ Fourth Amendment and false arrest claims brought
against defendants Sergeant Hale and Detective Macias;

b. Summary judgment is granted in fawadrall defendants as to plaintiff’'s
Fourteenth Amendment claim;

c. Summary judgment is granted in faadfrdefendant Detective Sanchez as td
plaintiff's malicious prosedion claim and is denied &s plaintiff's malicious
prosecution claim brought against dedants Sergeant Hale and Detective
Macias;

d. Summary judgment is deed as to plaintiff's itentional infliction of
emotional distress claim against each defendant;

e. Summary judgment is granted in faadfrdefendant Detective Sanchez as td
plaintiff's Bane Act claim brought agaihisim and denied as to plaintiff's
Bane Act claim brought against the remaining defendants;

f. Summary judgment is denied as taiptiff's punitive damages claims against

each defendant.

%0 The court has previously dismissed plaintiff's punitive damages claim against defendant
Merced County. (Doc. No. 31 at 9.) Tetextent defendants have moved for summary
judgment on this issue, their motion is denieth@sng been moot by ¢hcourt’s prior order.
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2. This action now proceeds on plaintiff ®&th Amendment, malicious prosecution,
intentional infliction of emotional distresi&lse arrest, and Bane Act claims agains
defendants Sergeant Hale and Detective Baglaintiff's intentional infliction of
emotional distress claim against defendaetective Sanchez, and plaintiff's false

arrest, intentional infliction of emotiondistress, and Bane Act claims against the
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defendant County of Merced.

IT 1S SO ORDERED.

Dated: July 11, 2017

) s A

UNITED STATES DISTRICT JUDGE
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