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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA
FRESNO DIVISION

INTERVAL EQUIPMENT SOLUTIONS, Case No0.1:16-cv-00512-LJO-SKO
INC.,
STIPULATED PROTECTIVE ORDER
Plaintiff,

VS.

SANDVIK MINING A ND CONSTRUCTION
USA, LLC and DOES 1-10,

Defendants.

SANDVIK MINING AND CONSTRUCTION
USA, LLC and SANDVIK INTELLECTUAL
PROPERTY AB
Counterclaim Plaintiffs,
VS.

INTERVAL EQUIPMENT SOLUTIONS,
INC.

Counterclaim Defendant.
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1. PURPOSES AND LIMITATIONS

Disclosure and discovery in this action kkely to involve production of confidential,
proprietary, or private infornteon. Special protection from public disclosure and use for any
purpose other than prosecuting this litigatoay be warranted. &htiff/Counterclaim
Defendant Interval Equipment Solutions Iffénterval”), Defendant/©unterclaim Plaintiff
Sandvik Mining and Construction USA LLC, a@i@dunterclaim Plaintiff Sandvik Intellectual
Property AB (collectively, “Sandvik”) have theogé agreed to the terms of the Stipulated
Protective Order (“Order”) as set forth beloimterval and Sandvik (coliively, the “Parties”)
enter into this agreement toopect the confidentialtof materials containing trade secrets and
technical, cost, price, salesarketing or other commercialfarmation, as contemplated by
Federal Rule of Civil Procedure 26(c). Acdogly, the Parties herebyigulate to and petition
the Court to enter the followinQrder. The Parties acknowleddpat the Order does not confer
blanket protections on all disclosures or respotseésscovery and thahe protection it affords
from public disclosure and use extends only to the limited information or items entitled to
confidential treatment under apgalble legal principles.

As required by Civil Local Rule 141.1(c)(3he Parties submit that protection should b
addressed by a Court Order, as opposed tvatpragreement between or among the Patrties.
The nature of the claims involved in tlaistion may require discovery into competitively
sensitive information, including poteally from third parties.A private agreement between thg
Parties would be insufficient to alleviate theties’ concerns that sh information remain
confidential. Good cause exists ntry of a protective order fwevent unauthorized disclosur
and use of trade secrets and confidential ceroral information oParties and Non-Parties
during the litigation and after it has been conctudA protective order will also facilitate timely
production of material from both Res and Non-Parties. Ginghese concerns, the Parties

respectfully request the entoy this Order by the Court.
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2. DEFINITIONS

2.1. “CONFIDENTIAL” Information or Items: Information (regardless of how
generated, stored, or maintained)angible things that are tredtconfidentially by a Party or
Non-Party.

2.2. Designating Party: A Party or Non-Party thatesignates information or items
that it produces in disclosures or in resporieadiscovery as “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL — ATTORNEYS' EYES ONLY.”

2.3. Disclosure or Discovery Material: All items or information, regardless of the
medium or manner generated, stored, or taaed (including, among other things, testimony,
transcripts, or tangible thingthat are produced or generatedlisclosures or responses to
discovery in this matter.

2.4. Expert: A person with specialized knowledgeexperience in a matter pertinen
to the litigation who has been retad by a Party or its counselgerve as an expert witness or
consultant in this action and who is not a eatremployee of a Party or of a competitor of a
Party.

2.5. “HIGHLY CONFIDENTIAL — ATTORN EYS’' EYES ONLY” Information
and Items: Extremely sensitive “CONFIDENTIAL Infonation or Items,” the disclosure of
which would result in the diszsure of information only knowon a “need-to-know basis” and
generally not known by individuals not affiliatedtiva Party, including sensitive information in
the categories of (1) trade secrets, (2) other etitnely sensitive research, (3) development,
production, (5) personnel, (6) commercial, (7) tecHn{& financial, or (9) business informatio
(with information in these categes including but not limito proprietary information,
contracts, bids, corporate planning documesttstegic planning documents, documents that
reveal market or customer analyses, competgivategy, research and development documer
financial statements, and other financial or budgedaguments). There is a particularized nes
for information in each of #se categories to be coveredthy Order to protect its highly
sensitive and confidentialature, as disclosure could creatsubstantial risk of harm to the

Designating Party that could not @eoided by less restrictive means.
3 Case No. 1:16-cv-00512-LJO-SK(
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2.6. Non-Party: Any person or entity that is natParty that produces Disclosure or
Discovery Material in this action.

2.7. Outside Counsel: Attorneys who are not engplees of a Party but who are
retained to represent or adeia Party in this action,dluding their sipport staff.

2.8. Party: Any Party to this aabin, including all of its offices, directors, employees
consultants, retained experts, general celymsitside counsel and their support staff.

2.9. Producing Party: A Party or Non-party that pduces Disclosure or Discovery
Material in this action.

2.10. Professional Vendors: Persons or entities thatgwide litigation support serviceg
(including but not limited to photocopying, viokaping, translating, pparing exhibits or
demonstrations, organizing, storiragd retrieving data in any foror medium), as well as their
employees and subcontractors.

2.11. Protected Material: Any Disclosure or Discoverylaterial that is designated as
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY.”

2.12. Receiving Party: A Party that receives Disclasuor Discovery Material from a
Producing Party.

3.  SCOPE

The protections conferred by this Order aowvet only Protected Marial (as defined
above), but also any informati@opied or extracted therefroms well as all copies, excerpts,
summaries, or compilations thereof, plus testimaoyyversations, or presentations by Parties
Outside Counsel to or in Court proceedingsasther settings thahight reveal Protected
Material.

4, DURATION

Even after the termination of this litigationethonfidentiality obligaons imposed by thig
Order shall remain in effect until a Designatingti?Pagrees otherwise iriting or the Court’s
order otherwise directs.

5. DESIGNATING PROTECTED MATERIAL

5.1. Exercise of Restraint and Care in Dgignating Material for Protection.
4 Case No. 1:16-cv-00512-LJO-SK(
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Each Producing Party that designates information or items@ection undethis Order
must take care to limit any such designatmspecific material that qualifies under the
appropriate standard#\ Designating Party must take cared@signate for protection only those
parts of the material, documents, items, or orakritten communicatio that qualify so that
other portions of the material, documents, items, or communicatiomich protection is not
warranted are not swept unjustifiabiliggthin the ambit of this Order.

If it comes to a Designating Party’s attenttbat information or items that it designated

for protection do not qualify for ptection, the Designating Party must promptly notify all othé¢

Parties that it is withdrawg the mistaken designation.

5.2.  Manner and Timing of Designations.

Except as otherwise provided in this Ordaras otherwise stipulated or ordered,
Disclosure or Discoveriylaterial that qualifie$or protection under this Order must be clearly ¢
designated before the matelimbisclosed or produced.

Designation in conformity ih this Order requires:

Information in documentary forne.g., paper or electronic documents, excluding

transcripts of depositions or other pretrial caltproceedings): The Bducing Party shall affix
the legend “CONFIDENTIAL” or “HIGHLY GONFIDENTIAL — ATTORNEYS’ EYES ONLY”
at the top or bottom of each patipat contains protected materia such a manner that will not
interfere with the legibility of the document.

Testimony given in deposition or in otheepral or trial proceedings: The Producing

Party offering or sponsoring the testimony sidghtify on the record, lbere the close of the
deposition, hearing, or other proceeding, all getdd testimony. When it is impractical to
identify separately each portion of testimony filsagntitled to protection, and when it appears
that substantial portions ofdéliestimony may qualify for proteon, the Party or Non-Party that
sponsors, offers, or gives the testimony nmpke on the record (before the deposition or
proceeding is concluded) a right to have utateen (14) days following mailing of the
transcript by the court reporter identify the specific portions of the testimony as to which

protection is sought. Counsétending a deposition who inadvertently fail to designate any
5 Case No. 1:16-cv-00512-LJO-SK(
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portion of the transcript as condéidtial on the record at the defims shall have fourteen (14)
days following mailing of the transcript by the cowgporter to do so. Only those portions of t
testimony that are appropriately designated forgmtain within the fourteen (14) days followin
mailing of the transcript by the court reporter shallcovered by the provisions of this Order.
Until expiration of the aforesaidurteen (14) day period, all deposition transcripts shall be
considered and treated as coafilal material, unless otherwiagreed on the record at the
deposition.

Transcript pages containing Peoted Material must be septely identified by the court
reporter, who must affix to the top of easirch page the legend “CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL — ATTORNEYS’' EYESONLY” as instructedy the party or non-
party offering or sponsoring the witness or presgnthe testimony.

Information produced in some form otheathdocumentary and for any other tangible

items: The Producing Party shall affix, in a proemtplace on the exterior of the container or
containers in which the information oei is stored, the legend “CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY.” If only portions of the
information or item warrant protection, theoBucing Party, to the extepracticable, shall
identify the protected podns, specifying whether they ajify as “CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL — ATTORNEYS' EYES ONLY.”

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1. Timing of Challenges: Unless a prompt challenge to Designating Party’s

confidentiality designation is necessary to avoireseeable substantiaifairness, unnecessary
economic burdens, or a later giggant disruption or delay of the litigation, a Party does not
waive its right to challenge a confidentialdgsignation by electing not to mount a challenge

promptly after the originadlesignation is disclosed.

6 Case No. 1:16-cv-00512-LJO-SK(
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6.2. Meet and Confer: A Party that objects to a Designating Party’s confidentiality

designation must do so in good faith and mugirbthe process ofomferring directly (in

voice to voice dialogue or by wigin communication) with counsel for the Designating Party.
conferring, the challenging Party must explaintihsis for its belief tht the confidentiality
designation was improper and shgive the Designating Party an opportunity to review the
designated material, to reconsidlee circumstances, and, if noactye in designation is offered,
to explain the basis for the chosen designatidmhallenging Party may proceed to the next
stage of the challenge processyafit has engaged in this mestd confer process first or
establishes that the Designating Party is unwillingadicipate in the meeind confer process irj
a timely manner.

6.3. Judicial Intervention: If the Parties cannot reaeim agreement regarding the

propriety of a challenged confidentiality designation, the challenging Party shall file and se
motion challenging the designation under Civil LdRale 251 within twenty-one (21) days of
the initial notice of challenge avithin fourteen (14) days of ¢hparties agreeing that the meet
and confer process will not resolve their dispute, whichever is earlier.

The burden of persuasion in any such lemgle proceeding shall be on the Designating
Party. Frivolous challenges and those made for an improper pugmpsto(harass or impose
unnecessary expenses and burdens on otheg)anay expose the challenging Party to

sanctions. All parties shall continue to afford thaterial in question éhlevel of protection to

which it is entitled under the Producing Party’sideation until the Courules on the challenge|

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1. Basic Principles: A Receiving Party may use Peoted Material disclosed or

produced by another Party or Non-Party ammection with this casonly for prosecuting,
defending, or attempting to setthas litigation. Such Protectddaterial may be disclosed only
to the categories of persons and under the conditions described in this Order. When the li
has been terminated, a Receiving Party must gowmigh the provisions of Section 13 below.
Protected Material must be stored and nzaned by a Receiving Ry at a location and

in a secure manner that is consisteitihthe firm’s storage of client files.
7 Case No. 1:16-cv-00512-LJO-SK(
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7.2. Disclosure of “CONFIDENTIA L” Information or Items: Unless otherwise
ordered by the Court or permitted in writibg the Designating Party, a Receiving Party may
disclose any information or item designated “CONFIDENTIAL” only to:

(@) the Receiving Party’s Outside Counsed,defined in Section 2.6 of this
Order;

(b)  the General Counsel, officerdirectors, and employees of the Receiving
Party to whom disclosure is reasonably necedsarthis litigation and who have signed the
“Acknowledgment and Agreement to beuhd” attached hereto as Exhibit A,;

(©) Experts (as defined in this Order) of the Receiving Party to whom
disclosure is reasonably nesary and who have signed tAeknowledgement and Agreement
to be Bound” attached hereto as Exhibit A;

(d) the Court and itpersonnel,

(e) court reporters, their staffs, and Resdional Vendors (as defined in this
Order) to whom disclosuiis reasonably necessary;

() professional jury or triatonsultants, and to whodisclosure is reasonably
necessary for this litigation and who havgn&d the “Acknowledgment and Agreement to be
Bound” attached hereto as Exhibit A,;

(@)  witnesses in the action to whom dasure is reasonably necessary and
who have signed the “Acknowledgment and Agreement to Be Bound” attached hereto as
Exhibit A;

(h) the author of the document or the amg source of the information; and

0] mediators or other ADR professidaaetained by the Parties.

7.3. Disclosure of “HIGHLY CONFIDENTI AL — ATTORNEY'S EYES ONLY”
Information or Items: Unless otherwise ordered by the Court or permitted in writing by the
Designating Party, a Receiving Banmhay disclose any informatn or item designated “HIGHLY|
CONFIDENTIAL — ATTORNEYS’ EYES ONLY” only to:

(@) the Receiving Party’s Outside Counsdd,defined in Section 2.6 of this

Order;
8 Case No. 1:16-cv-00512-LJO-SK(
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(b) Experts (as defined in this Order) of the Receiving Party to whom
disclosure is reasonably neceysand who have signed the ¢Bhowledgment and Agreement {
be Bound” attached hereto as Exhibit A;

(©) the Court and itpersonnel,

(d) Court reporters and their staff, Pred@onal Venders to whom disclosure
reasonably necessary;

(e) professional jury or triatonsultants, and to whodisclosure is reasonably
necessary for this litigation and who havgn&d the “Acknowledgment and Agreement to be
Bound” attached hereto as Exhibit A;

() the author or recipient of a docent containing the information or a
custodian or other person who otherwise possessed or knew the information as confirmed
written records; and

(9) mediators or other ADR prafsionals retained by the Parties.

8. PROTECTED MATERIAL SOUGHT IN OTHER LITIGATION

If a Receiving Party is served with a subpoenaroorder issued in another litigation tha
would compel disclosure of any infornati or items designated in this action as
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY,” the
Receiving Party must promptly notify the Desiting Party, in writing, wthin sufficient time to
allow the Designating Party to seek relief to stogproduction of such Protected Material. Sy
notification must include a copy tiie subpoena or court order.

The purpose of imposing this duty is to affoiheé Designating Party in this case an
opportunity to try to protect itsonfidentiality interestin the court from which the subpoena o
order is issued. The Designating Party sharbee burdens and the expenses of seeking
protection in that court of its confidential ma#k and nothing in these provisions should be
construed as authorizing orauraging a Receiving Party inghaction to disobey a lawful

directive from another court.
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9. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learnsah by inadvertence or otherwigt has disclosed Protected
Material to any person or in any circumstanceawshorized under this Order, the Receiving
Party must immediately (aptify in writing the Designatg Party of the unauthorized
disclosures, (b) use its best efforts to retriaN@nauthorized copies tiie Protected Material,
(c) inform the person(s) to whom unauthorizestltisures were made of all the terms of this
Order, and (d) request such person(s) exabetéAcknowledgment and Agreement to be
Bound” attached hereto as Exhibit A.

10. FILING PROTEC TED MATERIAL

Without written permission from the DesigmagiParty or a coudrder secured after
appropriate notice to all interestpdrsons, a Party may not filetime public record in this action
any Protected Material. Wherenany writing, testimony, informatn, or material designated &
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” is to be
filed with the Court, the Partseshall follow the procedures fbling records under seal set forth

in Civil Local Rule 141. Protected Material maly be filed under seal pursuant to a court on

authorizing the sealing of the sjfecProtected Material at issue. Pursuant to Civil Local Rule

140, where possible, a Party must also seek tbghuble material with the Protected Material

redacted, provided that the Court has also graheedling of an unredacted copy of the material

under seal.

11. INADVERTENT PRODUCTION OF PROTECTED MATERIAL

Notwithstanding anything contraherein, if a Party or Non-Rg through inadvertence or

mistake produces any Protected Matendhout designating with the legend
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY,” the
Producing Party may give written notice to the®eing Party that the Bclosure or Discovery
Material contains Protected Maial and should be treatedssch in accordance with the
provisions of this Order. Upon receipt othunotice, the Receivingarty must treat such

Disclosure or Discoveriylaterial as Protected Merial. Outside Counsel for the Parties will
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agree on a mutually acceptable manner ofliiap@r marking the inadvertently produced
materials as “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES
ONLY.” The inadvertent or unintentional dissure by the Producing Party of Protected
Material, regardless of whether the informatiors\ga designated at the time of disclosure, sh
not be deemed a waiver in whole or in partyhe Producing Party'slaim of confidentiality
either as to the specific infortman disclosed, or as to any other information relating thereto g
the same or related subject matter. The ReceRarty shall not be responsible for the disclos
or other distribution of belatly designated Protected Materés to such disclosure or
distribution that may occur before the receipswth notification of a claim of confidentiality an
such disclosure or distribution shall notdeemed to be a violation of this Order.

12. MISCELLANEQOUS

12.1. Right to Further Relief: Nothing in this Order aldges the right of any person
seek its modification by the Court in the future.

12.2. Right to Assert Other Objections: By stipulating to the entry of this Order, no
Party waives any right it otherwise wouldvikeao object to didosing or producing any
information or item on any ground not addressed in this Order. Similarly, no Party waives
right to object on any ground to use in evideaog of the material covered by this Order.

13. EINAL DISPOSITION

Within sixty (60) days after the final ternaition of this action, &eceiving Party shall,
upon written notice from the Designating Party, eitledurn or certify inwriting to the Producing
Party that all “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES
ONLY” information has been destroyed. The writtertification shall st& that the Receiving
Party has not retained cegiof the “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY”information, except that Outsideo@nsel are entitled to retain a
archival copy of all pleadings, motions, pap&@nscripts, legal memanda, correspondence, o
attorney work product that may caimrt such “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY”information. Archival copies shall, howeve

remain subject to this Order, as set forth in Section 4 above.
11 Case No. 1:16-cv-00512-LJO-SK(
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IT 1S SO STIPULATED.

Dated: July 19, 2016

Dated: July 19, 2016

IT 1S SO ORDERED.

Dated:July 20, 2016

Respectfully submitted,
MORGAN, LEWIS & BOCKIUS LLP

By /s/ R. Brendan Fee

R. Brendan Fee
Brendan E. Radke
Kevin M. Benedicto

Attorneys for Defendant and Counter-
Complainants

LAW OFFICES OF MICHAEL R.
BARRETTE

By /s/ Michael R. Barrette
Michael R. Barrette

Attorney for Plaintiff and Counter
Defendant

155 eitty TS et

UNITED STATES MAGISTRATE JUDGE
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EXHIBIT A
ACKNOWLEDGMENT AND AG REEMENT TO BE BOUND

l, , declare and say that:

1. | amemployedas by
2. | have read in its entirety and understéimel Stipulated Protective Order that wa
issued by the United States DistrCourt for the Eastern Distriof California on in the

case ofinterval Equipment Solutions Inc. v. Sandvik Mining and Construction USA LLC, Case
No. 1:16-cv-00512-LJO-SKO (“Protective Orderl)hereby agree to aaply with and be bound
by all of the terms and condition$ this Protective Order.

3. | promise that | will use anynd all “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY” iformation, as defined in the Protective
Order, given to me only in a manner authoribgdhe Protective Order, and only to assist
counsel in the litigatin of this matter.

4. | promise that | will not discloser discuss such “CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL — ATTORNEYS’ EYESONLY” information with anyone other
than the persons authorized in accordance S#ittion 7.2 and 7.3 of the Protective Order.

5. When | have completed by assigned or lelydies relating to this litigation, | will
promptly return or destroy all Protected Maaém my possession, or that | have prepared
relating to such Protected Materitd counsel for the Party by whom | am employed or retain
| acknowledge that such returntbe subsequent destructionsoich materials st not relieve
me from any of the comtuing obligations imposed on g the Protective Order.

6. | acknowledge that, by signing this agres | am subjecting myself to the
jurisdiction of the United States &drict Court for the Eastern Digtt of California with respect

to enforcement of the Protective Order.

13 Case No. 1:16-cv-00512-LJO-SK(
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7. | understand that any disclosureuse of “CONFIDENTIAL” or “HIGHLY

CONFIDENTIAL — ATTORNEYS’ EYES ONLY” irfformation in any manner contrary to the

provisions of the Protective Order may subjae to sanctions for contempt of court.

| declare under penalty perjury that the foregog is true and correct.

Executed this day of , 2016 at

14
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