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9 UNITED STATES DISTRICT COURT
10 FOR THE EASTERN DISTRICT OF CALIFORNIA
11
12 LINDE, LLC, No. 1:16-cv-00527-DAD-EPG
13 Plaintiff,
14 V. ORDER GRANTING IN PART PLAINTIFES’
MOTION FOR SUMMARY JUDGMENT
15 VALLEY PROTEIN, LLC,
(Doc. No. 52)
16 Defendant.
17
18
19 VALLEY PROTEIN, LLC,
20 Counter-claimant,
21 V.
20 LINDE, LLC,
23 Counter-defendant.
24
25 This matter is before the court on plainafid counter-defendant Linde, LLC’s (“Linde’
26 | motion for summary judgment, ar the alternative for paal summary judgment, filed on
27 | August 7, 2018. (Doc. No. 52.) Defendant andnter-claimant Valley Protein, LLC (“Valley
28
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Protein”) filed an opposition on September 4120 (Doc. No. 53.) Linde filed its reply on
September 11, 2018. (Doc. No. 58.) On Sepwm8, 2018, the court held a hearing on the

motion at which attorney Adam Scott Hamburgesmed for Linde, and attorney Russell K. Ry

appeared for Valley Protein. Having considetteglparties’ briefing anbdeard from counsel, the

court will grant Linde’s motion fosummary judgment in part.
BACKGROUND

The facts of this case are as follows, and are undisputed except where noted. On .
27,2011, Linde and Valley Protein enteretbia Product Supply Agreement (the “2011
Agreement”), in which Valley Protein agresdpurchase from Lindis requirements for C£for
its meat processing plant located at 182Bl&dges Avenue, Fresno, CA 93703 (the “Plant”).
(Doc. No. 52-5 (“UMF”) at 1 1.) The 2011 Agreemaiso contained an Application Equipme
Ancillary Equipment, and Services Term Sheeterein Valley Protein agreed to lease a Cryo
(Cryowave) Tunnel 48-30 (the “2011 Freezer'nfrainde (the “2011 Rental Agreement”)ld (
at 1 2.) In addition, the 2011 Agreement eaméd an Application Equipment, Ancillary
Equipment, and Services Rider (the “2011 Bgqent Rider”), which provided that Valley
Protein was obligated to keep the 2011 Freesamcht all times, and to “maintain the [2011
Freezer] in a good and fully functional conditionaitcordance with any written instructions
provided by Linde.” Id.) Further, the 2011 Equipment Rideatstd that Valley Protein “is sole
responsible for determining the suitability ngoatibility, and use of the [2011 Freezer]ld.}

By early 2012, Valley Protein realized that it was not meeting its target conversion f
using the 2011 Freezér(ld. at 1 6.) In addition, b@ctober 1, 2012, Valley Protein’s
production increased due to additional businesgjieed, and there is some evidence that it
unable to fully meet this increased demalue to the 2011 Freezer malfunctioninigl. &t Y 7;
Doc. No. 54 (“DMF”) at § 7.) Although it isndisputed that Vallefrotein did not lose
customers as a result of thesdfmactions, Valley Protein contendsat “it did lose business.”

(DMF at 1 7.) In September 2014, Valley Protetas awarded a new contract with Safeway,

! The court understands “target conversion rateéter to the freezer'sfeciency, specifically
the amount of Cexhat was needed to operate it.
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because of which it sought ways to improve expand its freezing operations. (UMF at § 8.)
To that end, Valley Protein’s president Robesyé contacted Michael lannelli, a sales mana
employed by Linde, to inquire whether Lindespessed any newer technology or equipment
would permit Valley Protein to increasts production rate and reduce itsZ&0nsumption.

(Doc. No. 52-1 (“lannelli Decl.”) at 1 9; Doblo. 52-2 at 17-18.) On September 4, 2014, Lin
engineer Amanda Guzman contacted Coyle wijnestionnaire to enable Linde to identify the
appropriate equipment that wouddit Valley Protein’s needs. WF at 1 9; lannelli Decl. at

1 11; Doc. No. 52-2 at 20-21.) On SeptembefR24, Coyle returned this questionnaire to M

Guzman. (lannelli Decl. at § 12; Doc. No. 52t23-31.) According tthe questionnaire, Coyle

represented to Linde that the “desired production rate”3p#30 pounds of poultry per hour.
(lannelli Decl. at § 12Doc. No. 52-2 at 25-31).

There is some lack of clarigbout what occurred next. nizelli stated his understanding
that Valley Protein originallyequested the ability to press 3,500 pounds of poultry per hour
indicated in the questionnaire, but “ultimatelyded up” increasing that requirement to 5,000
pounds of poultry per hour. (Dddo. 57-2 at 12.) In addition,d¥le stated that in October
2014, he received assurances from Ms. Guzuaa of Linde’s engineers, that Linde’s new

equipment would process 5,000 pounds of poultry per. h@wc. No. 56 (“Coy Decl.”) at 1 9.

jer

hat

IS.

as

However, there does not appear to be any evidiératé/alley Protein conveyed to Linde that the

capability to process 5,000 pounds of poultry per hour wagquaremenin October 2014: Coyl
stated that information was not conveyed to Liod#l at least November 5. (Doc. No. 52-4 a
19.) In addition, lannelli stated that hesnanaware of this 5,000-pound requirement as of
September or October, implying that he was neagare of it only later(Doc. No. 57-2 at 12.)
Effective November 1, 2014, Linde and Valley#in entered inta new agreement,
referred to as the “2014 AgreemefAt(UMF at 1 11.) The 2014greement included the Prody

Supply Agreement, which contained the follagiprovisions relevarib this action:

2 For ease of reference, this order will refellectively to all agreements entered into on
November 1, 2014 as “the 2014 Agreement.” Howea®the court’s analysis below reflects,
“agreement” is in fact composed multiple separate contracts.
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9. Warranty, Sole Remedies, ad Limitation of Damages.

(e) Statute of Limitations. A Party must commence an action for a
breach of contract within one yeaifter the action has accrued.

15. General Provisions.

(b) Entire Agreement. Each Ter8heet, in conjunction with the
terms specified in this document and the related Riders: (1)
constitutes a separate contract leswthe Parties; (2) constitutes all

of the terms of the coract between the Parsieegarding its subject
matter; and (3) supersedes and terminates all previous agreements
between the Parties regarding thggeement’s subject matter. Any
term contained in a delivery docent used by Linde, or a purchase
order, confirmation, or acknowledment used by Valley Protein,

that conflicts with, is different from, or is additional to, the terms of
this agreement is not part of the contract betwherparties.

(UMF at 1 11; Doc. No. 52-2 at 35, 37-38.) In addition, the 2014 Agreement included an

Application Equipment, Ancillary Equipment and Services Term Sheet and accompanying

(the “2014 Rental Agreement”), wherein Valleytin agreed to leaseSpiral Freezer 20-175$%

from Linde (UMF at 1 13; Doc. No. 52-2 at 45-55.) The 2014 Agreement also contained g
Term Sheet and Rider, pursuant to whitdiley Protein agreed to purchase itsXg@s
requirements exclusively from Linde. (UMFfaf2; Doc. No. 52-2 at 40-44.) The Bulk Term
Sheet also authorized Linde to charge Valleydtnoa fuel surcharge for the delivery of the 2LC(¢
gas. (UMF at { 12; Doc. No. 52-2 at 43.)

According to the Coyle Declation, a few weeks after the 2014 Agreement was exec
lannelli contacted Coyle and advised him the popaint that served a&lse core of the 2014
Agreement had been “mis-engineered,” and waly capable of processing less than 2,000
pounds of poultry per hour. (Coyieecl. at § 12.) lannelli ackndedged that the new equipme
was insufficient to meet Valley Protein’s neeahsl asked for a “do-over,” agreeing to release
Valley Protein from the 2014 Agreementd.( Doc. No. 57-2 at 30-31.) According to Coyle,
having equipment sufficient to meet its poulprnpduction requirements “was an absolutely
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essential requirement and the primary and pexkafe reason Valley Protein entered in the 2(
Agreement.” (Coyle Decl. at { 12Dinde does not appear torgest this version of events.

On December 1, 2014, Coyle sent an email to léinndich stated in relevant part that
Valley Protein would “like to rescind the contraet signed previouslgequesting an extension
of the contract date and the new equipment[20&4 Freezer.]” (UMF & 14, lannelli Decl. at
1 16; Doc. No. 52-2 at 57.) lannelli respontbgcemail the same day, agreeing to let Valley
Protein rescind the 2014 Rentalrdgment, but declining to accept Valley Protein’s request t
rescind the 2014 Agreement as a whole. (UMY B5; lannelli Decl. & 17.) On December 12
2014, Valley Protein entered into an Equipmesase Agreement with Linde’s competitor, Air
Liquide, for a Spiral Freezéflodel MB1-30-0550-09. (UMF & 17.) Concurrently, Valley
Protein also executed a Product Supplye®gnent with Air Liquide to obtain GGrom Air
Liquide, despite lannelli’'s email to Coyle ngirig him that “Linde does not accept [Valley
Protein’s] request to resciride contract renewal of the G&greement.” Ifl.; Doc. No. 52-2 at
57.) On January 25, 2015, Coyle sent a Ternandtiotice to lannelli, wherein Coyle notified
Linde that Valley Protein wodlnot be renewing the 2011 Prod&etpply Agreement. (UMF at
1 18; lannelli Decl. at § 18; Doc. No. 52-2 at 59—-60.yesponse to Coyle’s email, lannelli aga
advised Coyle that Linde and Valley Reot had a valid supply agreement for Glaat was
renewed in November 2014, and that accordirthederms of that agreement, Valley Protein
was obligated to obtain its G®om Linde for the term of fivgears after that date. (UMF at
1 19; lannelli Decl. at 11 19-20; Doc. No. %2t 59-60.) On Febrpal, 2016, Valley Protein
notified Linde that it woulaho longer be purchasing its @®om Linde. (UMF at  20; lannelli
Decl. at § 22; Doc. No. 52-2 at 64.)

In addition to moving for sumary judgment as to its owslaims, Linde also moves for

summary judgment in its favor as to Valley#®in's counter-claims for breach of contract,
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breach of the covenant of good faith and fair dealing, intentional misrepresentation, negligent

misrepresentation, and unfair competition.e3é allegations center primarily on alleged
malfunctioning of the 2011 FreezeiSgeDoc. No. 29 at 11 11-15.) In addition to those

allegations, Valley Proteinlabes that between mid-2014dathe beginning of 2016, Linde
5




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

obtained the C@delivered to the Plant from its contjper’s plant in Pixley, California, as
opposed to Richmond, CalifornigUMF at § 22.) Linde admithat it sometimes improperly
billed Valley Protein a surcharge that was lblase the transportation of the gas from Richmor
to the Plant. Ifl.) Valley Protein charaerizes this as a breach of the 2011 Agreenteetdoc.
No. 53 at 11), while Linde contends thatveis “merely an oversight,” and that Linde
subsequently reimbursed Valley Protein for anwarranted transportation surcharges. (Doc
No. 52 at 17-18.)

As a result of what Linde contends was Valley Protein’s breach of the 2014 Agreen
Linde asserts damages in the form of losfifs totaling $963,084.00. (UM&t | 23.) Linde
also asserts that at the time Valley Protegabhed the 2014 Agreement, Valley Protein had :
past due balance for G@taling $38,963.89, and that this amount remains unpaidat(] 24.)

LEGAL STANDARD

Summary judgment is appropriate when theving party “shows that there is no genui

dispute as to any material fact and the movaeanigled to judgment asraatter of law.” Fed. R

Civ. P. 56(a).

In summary judgment practice, the moving pédmitially bears theburden of proving the

absence of a genuine issue of material falt.fe Oracle Corp. Sec. Litig627 F.3d 376, 387
(9th Cir. 2010) (citingCelotex Corp. v. Catretd 77 U.S. 317, 323 (1986)). The moving party
may accomplish this by “citing to particularrfgaof materials in the record, including
depositions, documents, electronically stored intdram, affidavits or dearations, stipulations
(including those made for purposes of the mobaly), admissions, interrogatory answers, or
other materials” or by showing that such materfdb not establish the absence or presence ¢
genuine dispute, or that adweerse party cannot produce admissible evidence to support the
Fed. R. Civ. P. 56(c)(1)(A), (B). When the non-nmayparty bears the burden of proof at trial
plaintiff does here, “thenoving party need only prove thaetle is an absence of evidence to

support the non-moving party’s caséJracle Corp, 627 F.3d at 387 (citinGelotex 477 U.S. at

325);see alsd~ed. R. Civ. P. 56(c)(1)(B). Indeesymmary judgment should be entered, aftef

adequate time for discovery and upon motiomjag} a party who fails to make a showing
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sufficient to establish the existence of an elemasséntial to that party’case, and on which tha
party will bear the burden of proof at trichee Celotexd77 U.S. at 322. “[A] complete failure pf

proof concerning an essential element of the nonmoving partyesneaessarily renders all oth

11°)

r

facts immaterial.”Id. at 322-23. In such a circumstance, summary judgment should be granted,
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“so long as whatever is beforeetlistrict court demonstrates tlihé standard for the entry of
summary judgment. . . is satisfiedd. at 323.
If the moving party meets its initial respontlp, the burden then shifts to the opposing

party to establish that a genaiissue as to any materfatt actually does existSee Matsushita

Elec. Indus. Co. v. Zenith Radio Carp75 U.S. 574, 586 (1986). In attempting to establish the

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of its pleadings but is qeiired to tender evidence of specific facts in the form of affidavits or
admissible discovery material in supporitsfcontention that the dispute exis&eeFed. R. Civ.
P. 56(c)(1)Matsushita 475 U.S. at 586 n.10rr v. Bank of Am., NT & SA&85 F.3d 764, 773
(9th Cir. 2002) (“A trial court can only coiger admissible evidence in ruling on a motion for
summary judgment.”). The opposing party mistonstrate that the fact in contention is
material, i.e., a fact that might affecetbutcome of the suitndler the governing laveee
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986);W. Elec. Serv., Inc. v. Pac. Elec.
Contractors Ass’n809 F.2d 626, 630 (9th Cir. 1987), and that the dispute is genuine, i.e., th
evidence is such that a reasonable junyld return a verdict for the non-moving padge

Anderson477 U.S. at 250/Vool v. Tandem Computs. In818 F.2d 1433, 1436 (9th Cir. 1987).

In the endeavor to establiie existence of a factual gdigte, the opposing party need not

establish a material issue of fact conclusively ifator. It is sufficienthat “the claimed factual
dispute be shown to require a junyjudge to resolve the partiestf@ring versions of the truth gt
trial.” T.W. Elec. Sery809 F.2d at 631. Thus, the “purposesommary judgment is to ‘pierce
the pleadings and to assess the pnoairder to see whether thereaigenuine need for trial.”
Matsushita 475 U.S. at 587 (citations omitted).

“In evaluating the evidence to determine whethere is a genuinssue of fact,” the

court draws “all inferences supported by th&lerce in favor of th non-moving party.”"Walls v.
7
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Cent. Contra Costa Cty. Transit Autb53 F.3d 963, 966 (9th Cir. 2011). It is the opposing
party’s obligation to prduce a factual predicate from whithe inference may be drawBee
Richards v. Nielsen Freight Line802 F. Supp. 1224, 1244-45 (E.D. Cal. 1988)d, 810 F.2d
898, 902 (9th Cir. 1987). Finallyo demonstrate a genuine issthe opposing party “must do
more than simply show that there is some metapalydoubt as to the matatifacts. . . . Where
the record taken as a whole abulot lead a rationaliér of fact to find for the non-moving party
there is no ‘genuine issue for trial. Matsushita 475 U.S. at 587 (citation omitted).

“When as is the case here, the moving p&ta plaintiff, he or she must adduce
admissible evidence on all matters as to wine or she bears the burden of prodgtimmway

Enters., Inc. v. PIC Fresh Glob., In&48 F. Supp. 2d 840, 845 (E.D. Cal. 2008) (quafiagds

v. Nelson797 F. Supp. 805, 808 (S.D. Cal. 19928ge also S. Cal. Gas Co. v. City of Santa,Ana

336 F.3d 885, 888 (9th Cir. 2003) (noting that becalsiatiffs are “the party with the burden ¢
persuasion at trial, the Gas Company mustésta‘’beyond controversy every essential elemé
of its’ Contract Clause claim.{quoting William W. Schwarzer, et aCalifornia Practice Guide
Federal Civil Procedure Before Tri& 14:124-127 (2001))).
DISCUSSION

As noted above, Linde moves feummary judgment on all @6 causes of action: brea
of contract, breach of the implied covenangobd faith and fair deilg, account stated, and
goods and services rendered. (Doc. No. 52 at 2r3addition, Linde also moves for summary

judgment in its favor on Valley Protein’s countgaims for breach of contract, breach of the

f

covenant of good faith and fair dealing, intentiomésrepresentation, negligent misrepresentation

and unfair competition, respectively.
A. Choice of Law

Before turning to the individual claims asue, the court first addresses the parties’
choice-of-law dispute. Lindiled its motion for summary judgent under California law.Sge
generallyDoc. No. 52.) However, in its opposition, Mg Protein points outhat both the 2011
Agreement and the 2014 Agreement specificattyvide that New Jersey law “governs all

matters pertaining to the validitgpnstruction, and effect” of thgreements. (Doc. No. 53 at
8
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16-17.) Linde disputes whether New Jerseydawlies, but nonetheless devotes much of its

reply to rearguing its motion under Newsky law. (Doc. No. 58 at 6, 8-17.)

District courts sitting in diverty apply the substantive law of the state in which they sjt.

Mason & Dixon Intermodal, Inc. v. Lapmaster Int’'l LL&32 F.3d 1056, 1060 (9th Cir. 2011).
such circumstances, district courts look to thve ¢d the forum state when making choice of la
determinations Hoffman v. Citibank (S. Dakota), N,A46 F.3d 1078, 1082 (9th Cir. 2008). |
making these determinations, the California 8ope Court has adopted the approach outline
8 187(2) of the Restatemente(®nd) of Conflict of LawsSee Nedlloyd Lines B.V. v. Superiot
Court, 3 Cal. 4th 459, 464—66 (1992). Under this rulmazyrts are instructed to first determine
whether (1) the chosen state hasibstantial relationship to the pas or their transaction, or (2
there is any other reasonable bégighe parties’ choice of lawd. at 466. If neither of these
tests is met, the inquiry ends, and the couetdn®ot enforce the parties’ choice of lald.
However, if one of these tests is satisfied, the court mustiesetmine whether the chosen
state’s law is contrary to aridamental policy of Californiald. If there is no such conflict, the
court enforces the parties’ choioklaw. If there is a confli¢the court must determine whethe
California has a “materially greater interest tila@ chosen state in the determination of the
particular issue.”ld. If California’s interest is materially greater, California law applies desp
the choice of law provisionld. The burden of demonstrating the existence of a fundamentg
policy of California rests with the party opposiagplication of the choice of law provision, as
does the burden of demonstratingtt@alifornia has a materially egiter interest in the outcome
of the case than the chosen staMash. Mut. Bank, FA v. Superior Cqu2tt Cal. 4th 906, 917
(2001).

New Jersey plainly has a subdial relationship to the parse As alleged in Linde’s
complaint, Linde is a limited liability companyganized under the laws of Delaware with its
principal place of business in New Jersey. (da. 1 at  1.) Acaudlingly, for purposes of
diversity jurisdiction, Linde is citizen of New Jerseyld() This is sufficient to establish a
substantial relationship between ttiesen state and the parti€&eeRestatement (Second) of
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Conflict of Laws § 187 cmt. f (Am. Law. Inst971) (finding a substantial relationship where
“one of the parties is domiciled or has his piial place of busines$i the chosen state).

Next, the court must determine whether tihosen state’s law contrary to a
fundamental policy of California. Neither pattgs identified any differeces between Californi
and New Jersey law that are radat to this action, and the cous unaware of any “fundamentsa
policies” of California that are implicated by theects of this case. The burden on this point re
with Linde as the party seeking apply California law notwithstaling the parties’ choice of lay
provision. See Wash. Mut. BanR4 Cal. 4th at 917. Becausmde has failed to carry that
burden, this court will apply New Jersey lawaiddressing the breacoh contract claims.

However, to say that New Jersey law applieth&obreach of contract claims is notto s
that New Jersey law also applies to the remainiagns in this action. On the contrary, courtg
routinely recognize that a valid choice-of-lgwovision contained in a contract does not
necessarily govern the entire retaaship between the parties. “The question of whether [the
choice-of-law] clause is ambiguoas to its scope . . . is a questiof contract iterpretation that
in the normal course should be determipadsuant to [the selected forum’s lawNedlloyd
Lines 3 Cal. 4th at 469 n.Bee also Cannon v. Wells Fargo Bank N9A.7 F. Supp. 2d 1025,
1051 (N.D. Cal. 2013) (examining Florida law, the law specified in the choice-of-law provis
to determine whether a contradtahoice-of-law provision coversleged tort claims). The cour
will therefore consult New Jersey law to determine the breadth of the choice-of-law provisi
here.

The parties have provided no briefing oistissue—indeed, plafiff Linde did not
recognize the existence afchoice-of-law issue in seeki summary judgmeninder California
law despite the existence of the New Jerseyjaehof-law provision. However, the court’s
research has revealed some, albeit limitedyaty addressing how Nedersey law would appl)
to the provision at issue here. After conducting a thorough softbg relevant law, a New
Jersey district court recenttpncluded that “New Jersey peiples of statutory construction
would counsel a narrow reading of tHee-of-law provision [at issue].Portillo v. Nat'l

Freight, Inc, 323 F. Supp. 3d 646, 655 (D.N.J. 2018) Pattillo, the choice-of-law provision
10
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stated that the agreement “sHagl interpreted in accordanegth, and governed by, the laws of
the United States and, of the State of New Jerskely.at 648. The court noted that the phrase]
“governed by” could be interpreted to encompass riae the breach of contract claim, and t
some courts have construed it in that manigsre, e.gNat'| Seating & Mobility, Inc. v. Parry
No. C 10-02782 JSW, 2012 WL 2911928*2 (N.D. Cal. July 16, 2012) (finding that a choicg
of-law provision stating that éhagreement would be “governlegl and construed in accordanct
with Tennessee law was “broad enough to enconthadsreach of contract, the tort claims, an
the UCL claim”). Nonetheless, the district courPiartillo concluded that New Jersey law did
not sweep so broadly and the court is paded by that analysed this issue.SeePortillo, 323 F.
Supp. 3d at 655-58.

Applying New Jersey’s rules governing th@ge of choice-of-law provisions here, the
court concludes that the provision in this castends only to the parties’ breach of contract

claims. By their terms, the choice-of-law provisi@aisssue here apply to matters “pertaining

the validity, construction, andfect of [the agreements.]” (Doc. No. 52-2 at 7, 38.) Compare

with other choice-of-law prosions which courts have beealled upon to consider, this
language is quite narrowsee, e.gCountry Visions, Inc. v. MidSouth LL.8o. 2:15-cv-01740-
TLN-CKD, 2016 WL 1614585, at *2 (E.BCal. Apr. 22, 2016) (“Both parties agree to submit
exclusive jurisdiction in Caldrnia and further agree thay cause of action arising under this
Agreemenshall be brought in an appropriate fedlerastate court lodad in California.”)
(emphasis addedBrigham Young Univ. v. Pfizer, IndNo. 2:06-CV-890 TS, 2012 WL 918744
at *1 (D. Utah Mar. 16, 2012) (“The validity, imretation and performae of this Agreement
and any dispute connected herevgtiall be governed and constlua accordance with the law
of the State of Missouri.”) (emphasis addéddn Gundy v. P.T. Freeport Indonest®d F. Supp.
2d 993, 994 (D. Mont. 1999) (“Included in the affeas a choice of law provision which statec
thatall disputes arising out dhe employment relationshypould be governed by Louisiana
law.”) (emphasis added). As the court intetptbe choice-of-law provisions here, they are
cabined solely to the contracts themselvad, @ not indicate that resolution of any other

disputes will be “governed by” New Jersey laee Bd. of Educ. of Twp. of Cherry Hill v.
11
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Human Res. Microsystems, Indo. CIV. 09-5766 JBS/JS, 2010 WL 3882498, at *4 (D.N.J.
Sept. 28, 2010) (“Generally, when a choice-a¥-[@ovision is intendetb apply not only to
interpretation and enforcementtbe contract but also to any ci#s related to the contract, the
language used is broader.”). Thus, although it olamately make little difference in the final
analysis and resolution of the issues beforaé,court will apply New Jersey law only to the
breach of contract claims and will apply Catifia law to the parties’ remaining claims.

B. Linde’s Breach of Contract Claim

Linde first seeks summary judgment on its breafctontract claim as it relates to the
2014 Agreement. To prevail on a breach of contrkein, a party must prove (1) the existenc
of a valid contract between tiparties, (2) the opposing parsyfailure to perform a defined
obligation under the contract, and (3) that thealbh caused the claimant to sustain damages
EnviroFinance Grp. v. Envtl. Barrier Co113 A.3d 775, 787 (N.J. App. Div. 2015). Linde
contends that these elements are all satisfieddseaematter of law. Afer the existence of a
valid contract, the 2014 Agreement was execotetlovember 1, 2014. (UMF at 1 11.) Unds
the terms of the 2014 Agreement, Valley Bnotwas required to purchase all of its.CO
exclusively from Linde for five gars, but instead began purchasing fe@n Linde’s competitor
Air Liquide. (Id. at 12, 17.) The failure to purchase-@0@m Linde led directly to Linde’s
lost sales volume, causing the dg@siit now seeks to recovetd.(at 1 23.)

Valley Protein does not directhallenge these contentiongts opposition but rather
asserts that it is entitled tescission of the contracRescission is a remedy founded on
“considerations of equity,” the objectwhich is to “restore the parties to tsimtus quo antand
prevent the party who is respdrie for the misrepresentation from gaining a benefltitgers
Cas. Ins. v. LaCroix946 A.2d 1027, 1034-35 (N.J. 2008). In support of this argument, Val
Protein contends that Linde’spresentations about the protioie capacity of its equipment
amounted to an equitable fraud, providing the basis for rescission of the contract. Under |
Jersey law, “equitable fraud provides a bder a party to rescind a contractirst Am. Title
Ins. v. Lawson827 A.2d 230, 237 (N.J. 2003) (citidgwish Ctr. of Sussex Cty. v. Whald2

A.2d 521 (N.J. 1981)). “In general, equitaldtaud requires proof of (1) a material
12
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misrepresentation of a presently existing or fectt (2) the maker’s intent that the other party
rely on it; and (3) detrimental reliance by the other partid.’(quotingLiebling v. Garden State
Indem, 767 A.2d 515, 518 (N.J. App. Div. 2001)). Rescission voids the contact, meaning {
is considered “null from the beginninghd treated as if it does not exigd.

The parties agree that a risston occurred as to Egast some portion of the 2014
Agreement, as evidenced by lannelli's emaiCtuyle agreeing to Valley Protein rescinding the
agreement to rent the 2014 Freezer. (UMF at Yatmelli Decl. at  17; Doc. No. 52-2 at 57.)
lannelli confirmed this rescission at his depositigpoc. No. 57-2 at 34.) The parties’ disputg
centers on the scope of that iesmn—namely, whether that réssion was effective only as to
the rental of the 2014 Freezer, or whethambunted to a rescission of the entire 2014
Agreement. Linde contends that the rescisgiasa only with respect tthe rental of the 2014
Freezer, while Valley Protein argues that tleiscission nullified the parties’ entire 2014
Agreement. If the entire 2014 Agreement was netlifas Valley Protein suggests, it was free

purchase its C&from sources other than Linde.

hat it

As stated above, the 2014 Agreement was cis@g of several components: The Product

Supply Agreement, the Bulk Rider, the BulkrifeSheet, the Applicain Equipment, Ancillary
Equipment, and Services Rider, and the ligapion Equipment, Ancillary Equipment, and
Services Term Sheet. (Doc. No. 52-2 at 33—-9%¢ 2014 Freezer was redtto Valley Protein
pursuant to the Application Equipment, Ancilldguipment, and Services Rider and Term Sk
and Rider, whereas Valley Prot& agreement to purchase its £/®quirements was contained

in the Bulk Rider and Term SheetSee id. The Product Supply Agreement specifies that “E

Term Sheet, in conjunction with the terms speciirethis document and the related Riders . .|.

constitutes a separate contract between the parties.” (UMFlaDpc. No. 52-2 at 38.) Linde
therefore contends that although it agreeceszind the Application Equipment, Ancillary
Equipment, and Services Rider and Term She@itl ihot rescind the Bulk Term Sheet and Ri
If the Bulk Term Sheet and Rider remainedarce, as Linde argues, Valley Protein remained
obligated to purchase its G@equirements from Linde.

i
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Valley Protein contests thtonclusion, arguing that all tthe agreements constituted a
single contract. eeDoc. No. 53 at 18-19.) As evidencethis, Valley Protein points to
lannelli’'s deposition, in which lannelli testifiedathhe understood all three documents “to be
integrated and [to] form ess@lty the application equipmerdancillary equipment and services
term sheet.” (Doc. No. 57-2 29.) In addition, lannelli alsacknowledged at deposition that
Linde did not offer rental of the 20Fteezer separate and apart from the,®0t that they werg
offered only as a packaged.(at 14-15.) lannelli further und#ood that the only reason Vallgy
Protein entered into the agreement to purchasew2® because Valley Protein was interested in
renting the 2014 Freezerld(at 27—28.) Relying on this teésbny, Valley Protein contends that
all of the agreements signed by the jeartn 2014 were a single contract.

The court must resolve the question oketter the various agreements constituted
multiple contracts or were instead just one contr&ete Bosshard v. Hackensack Univ. Med.

Ctr., 783 A.2d 731, 740 (N.J. App. Div. 2001) (“The intexgation of the terms of a contract ar

[1°)

decided by the court as a matter of law unteesneaning is both unclear and dependent on
conflicting testimony.”)Great Atl. & Pac. Tea Co. v. Checchit62 A.2d 1057, 1061 (N.J. App.
Div. 2000) (“The construction of a wten contract is usually adal question fothe court, but
where there is uncertainty, ambityuor the need for parol evidea in aid of interpretation, then
the doubtful provision should Beft to the jury.”). In interpritng the terms of a contact, courts
“should give contractual termsetn plain and ordinary meaningless specialized language is
used peculiar to a particulande, profession, or industryKieffer v. Best Buyl4 A.3d 737, 743
(N.J. 2011) (internal quotation marks and citationstted). A contract provision is ambiguous
“if the terms of the contract are susceptible tkeast two reasonable alternative interpretations,”
Schor v. FMS Financial Corp814 A.2d 1108, 1112 (N.J. App. Div. 2002) (brackets omitted
(quotingNester v. O'Donnell693 A.2d 1214, 1220 (N.J. App. Div. 1997)), but “a court should
not torture the language of a cratt to create ambiguity.Nester 693 A.2d at 1220see also
Kieffer, 14 A.3d at 743 (noting that it reot the court’s taskto rewrite a contret for the parties
better than or different from the one they wrote for themselves”). However, “[e]Jven when the

contract on its face is free from ambiguityidance of the situation of the parties and the
14
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surrounding circumstances and conditionsdmissible in aid of interpretationGreat Atl. &
Pac. Tea Cq.762 A.2d at 1061.

As the court interprets the language ateslsare, the agreement for Linde to provide
Valley Protein with CQand the agreement for Linde to rent the 2014 Freezer to Valley Pro
were not merely separate transactions withenstame contract. Instead, according to the plai
language of the Product Supply Agreement, thanstituted separate contracts altogeth8ee(
Doc. No. 52-2 at 38) (“Each TerBheet, in conjunction with titerms specified in this docume
and the related Riders . constitutes a separate contrdmtween the parties.”) (emphasis
added). In the court’s view this cleantpiage is susceptibtd only one reasonable
interpretation—namely, that tigplication Equipment, Ancillary Equipment, and Services
Rider and Term Sheet was an entirely sepaatgact from the Bulk Rider and Term Sheet.
Although the parties devote somktheir briefing to the issiof whether the 2014 Agreement
was partially rescinded, partial rescission dod¢sapply where, as here, the 2014 Agreement
composed of multiple, distinct contraétdartial rescission is avable only with respect to

different transactionwithin the same contractSee Bonnco Petrob60 A.2d at 662. The fact

that Linde and Valley Protein aggd to rescind one contract could not and did not effectuate|a

rescission of an entirely separate contract.

The court acknowledges that pons of lannelli’'s deposition testimony arguably evinc
contrary understanding of these agreements. alssrelevant that, as lannelli testified, it was
“standard practice in the industry” tent freezing equipment and purchase:@Onitrogen from
the same company. (Doc. No. 57-2 at 28.) However, such extrinsic statements may be
considered only to “aid in interpretationficdmay not be considered “for the purpose of

changing the writing.”Great Atl. & Pac. Tea Cp762 A.2d at 1061. Here, the written

3 Partial rescission of a contractiisfavored under New Jersey laee County of Morris v.
Fauver, 707 A.2d 958, 966 (N.J. 1998) (“As a general redscission ‘must be exercised in tot
and is to be applied to the contract in its entireity the result that whdtas been done is wholl
undone and no contract provisions remain icddo bind either of the parties™) (quoting
Merickel v. Erickson Stores Cor@5 N.W.2d 303, 306 (Minn. 1959)JOnly where a contract i
severable into different transactions may onthofe separate transactions be avoidédl;’see
also Bonnco Petrol, Inc. v. Epste60 A.2d 655, 662 (N.J. 1989).
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agreement of the parties itselfdear: although entered into at the same time and between the

same parties, the Application Equipment, Ancillary Equipment, and Services Rider and Te
Sheet was a separate contract fteBulk Rider and Term Sheet.

Because the Bulk Rider and Term Sheeten®t rescinded, Valley Protein remained
under a contractual obligation to purchase it2 §€3 requirements from Linde unless it can

establish some other basis to avoid that obligatidalley Protein suggests that the doctrine o

equitable fraud provides such a lsasfDoc. No. 53 at 17.) “[guitable fraud requires proof of

(1) a material misrepresentation of a presentlytegr past fact; (2) the maker’s intent that t
other party rely on it; and (3) detrintahreliance by the other party.”First Am. Title Ins.827
A.2d at 237 (quotindiiebling, 767 A.2d at 518). A review oféhevidence before the court on
summary judgment establishes that with resfetiie Bulk Rider and Term Sheet, no reasong
juror could find the existence of an equitable dréoat would entitle Valley Protein to rescissid
of the Bulk Rider and Term Sheet. At depositiGoyle testified that with respect to surcharge
charged by Linde for the delivery of G@as to Valley Protein, no Linde employee ever made
false or misleading statements regarding where thgg@®was being delivered from. (Doc. N
52-4 at 30:3-5.) Coyle aldestified that any overcharging for delivery of £as amounted

only to an “honest mistake.”ld. at 31:3-5.) Based upon thestimony, the court finds no

evidence supporting a claim of etgile fraud with respect to the Bulk Rider and Term Sheetl.

By failing to comply with the terms of the BuRider and Term Sheet, Valley Protein breachsg
that contract.

With respect to damages, Linde claims #eg result of this breach, it has suffered los
profits totaling $963,084.00. (UMF §t23.) In support of thislaimed loss amount, Linde has
submitted an exhibit prepared by lannelli andcted to his Declaration. (Doc. No. 52-2 at 6¢
68.) lannelli states that thpgojection provides an estimatelohde’s gross margins if Valley

Protein had continued to purchase its2@&s from Linde through 2018, as required under the

Bulk Rider and Term Sheet. (lannelli Decl. &4f) Valley Protein objects to this evidence on

the ground that lannelli’'s projections laidundation, are not based on personal knowledge, 4

amount to nothing more than specigda. (Doc. No. 55 at 1 8.)
16
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“Under contract law, a party who breaches atiaxt is liable for all of the natural and

probable consequences of threach of that contract.Pickett v. Lloyd’s621 A.2d 445, 454

(N.J. 1993). “Lost profits are omeeasure of compensatory damages that may be recoverable in

a breach of contract ach, if they can be established wélreasonable degree of certaintiRSB
Lab. Servs., Inc. v. BSI, Cor@47 A.2d 599, 608 (N.J. App. Div. 2004). Notably, “[p]ast
experience of an ongoing, successful business @ewddeasonable basis for the computatior
lost profits with a satisfactgrdegree of definitenessV.A.L. Floors, Inc. v. Westminster Cmty
Inc., 810 A.2d 625, 631 (N.J. App. Div. 2002). Accordinglalley Protein’s objections to this
evidence are overruled.
lannelli’s projections are neither speculathar lacking in foundatio; rather, they are

extrapolations based on the prioatliegs of the parties, which Nedersey courts have explicitly
held to be a proper basig fealculating lost profitsSee Weiss v. Revenue Bldg. & Loan Ass’ip

182 A. 891, 893 (N.J. 1936) (“[P]ast experience hasatestrated the success of the enterprisg

D

and provides a reasonably certbasis for the calculation of phiff's probable loss consequent
upon the breach of th@wgtract to lease.”)y.A.L. Floors, InG.810 A.2d at 631. Nor do these
calculations lack personal knowlige. lannelli is a sales magea employed by Linde (lannelli
Decl. at 1) and would be expected to be iataty familiar with sales calculations. This is

particularly so with respect to Linde’s dealingigh Valley Protein, sine lannelli was involved in

forming the 2014 Agreement and has reviewed dlliodie’s records pertaing to its contractual

U)

of

relationship with Valley Protein.Id. at 1 2, 9-13.) Under these circumstances, the court finds

that lannelli’'s projections prode a “reasonable basis for therquutation of lost profits.”V.A.L.
Floors, Inc, 810 A.2d at 631. Moreover, Valley Pratdias not submitted any evidence of its
own on summary judgment thabwld call these lost profit caltations into question.
Accordingly, the court will grant summary jugignt in favor of Linde on Linde’s breach
of contract claim, both with spect to liability and damages.
C. Linde’s Claim for Breach of Implied Covenant of Good Faith and Fair Dealing
Next, the court addresses Linde’s motiondommary judgment with regard to its claimn

against Valley Protein for breach of the imgleovenant of good faithnd fair dealing.
17
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“The [implied] covenant of good faith atair dealing [is] implied by law in every
contract.” Durell v. Sharp Healthcarel83 Cal. App. 4th 1350, 1369 (2010). “In order to

establish a breach of the covenant of good faithfair dealing, a plaintiff must show: (1) the

parties entered into a contract; (2) the plairtiffilled his obligations under the contract; (3) any

conditions precedent to the defendant’s performance occurred; (4) the defendant unfairly
interfered with the plaintiff's rights to receiveethenefits of the cordct; and (5) the plaintiff
was harmed by the defendant’s condudn’re Yahoo! Inc. Customer Data Sec. Breach Litig.
No. 16-MD-02752-LHK, 2017 WL 3727318, at *4R.D. Cal. Aug. 30, 2017). Notably, to
succeed on such a claim, it is not “neces#aay the party’s conduct be dishonestCarma
Developers (Cal.), Inc. WMarathon Dev. Cal., In¢2 Cal. 4th 342, 373 (1992).

Linde’s motion only briefly addresses whatliteshould be granted summary judgment
this claim. Linde’s argument appears tgopemised on the notion that summary judgment is
proper because “[tlhe elementslafde’s claim for breach of the implied covenant of good fa
and fair dealing are identical tts breach of contract claim.(Doc. No. 52 at 23.) Thus, in
Linde’s view, because summary judgment in its faggroper on its breach of contract claim 1

the reasons discussed above, it is also properrasttect to its claim direach of the implied

covenant of good faith and fair deq. Linde’s argument is not persiee in this regard. To be

sure, Linde is correct that underli@ania law, “a breach of the implied covenant of good faitl
a breach of the contractCarson v. Mercury Ins. Cp210 Cal. App. 4th 409, 429 (2012) (citin
Careau & Co. v. Sec. Pac. Bus. Credit, |22 Cal. App. 3d 1371, 1393 (1990)). The conve
however, is not necessarily true—that is, a breacoofract does not automatically give rise t
liability for breach of the implied covenant g@bod faith and fair dealingindeed, the California
Court of Appeal has clarified that while “bredoli the covenant of good faith and fair dealing]
will always result in a breach of the contract, a breach of a consensual (i.e., an express or
implied-in-fact) contract term will not neces$aigonstitute a breach of the covenantareau &
Co,, 222 Cal. App. 3d at 1393-94. Because the court finds Linde’s argument unpersuasiv,
because Linde offers no other basis upon wtodrant summary judgment on its claim for

i
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breach of the implied covenant of good faith anddaaling, Linde’s motion will be denied as
this claim.

D. Linde’s Claim for Account Stated

(0]

Next, the court addresses Linde’s motion for summary judgment on its account stated

claim. “An account stated is an agreement, haseprior transactions tveeen the parties, that
all items of the account are truedathat the balance struck is dared owing from one party to tf
other.” Trafton v. Youngbloqd9 Cal. 2d 17, 25 (1968). “Thesential elements of an accoun
stated are: (1) previous transactions betwbkemparties establishingehelationship of debtor
and creditor; (2) an agreement between thegsarexpress or implied, on the amount due fron
the debtor to the creditor; (3)paomise by the debtor, express or implied, to pay the amount
Zinn v. Fred R. Bright Cp271 Cal. App. 2d 597, 600 (1969). As evidence of an account st
Linde claims that between January 14, 2016 arueey 4, 2016, Linde issuedtotal of twenty-
two invoices to Valley Protein for CG@hat was delivered to Valley Protein, totaling $38,963.§
(UMF at ] 24.)

As addressed above, under the terms o2@iel Agreement, Valley Protein agreed to
purchase its C&yas requirements from Linde. (UMF aiZ], lannelli Decl. af] 15.) Linde has
submitted an invoice for each delivery, as well as its demand letter sent to Valley Protein
requesting payment for those deliveries. (Dde. 52-2 at 70—71.) Valley Protein does not
appear to dispute that those delies occurred, nor does it dispubat it has not paid for the G(
gas delivered. Instead, Valley Reot's opposition to Linde’s motion in this regard is limited t
the argument that it was relieved of its obliga to pay by virtue ofescission of the 2014

Agreement. As discussed above, the court hastesl this argument-inding no material issue

of fact in dispute withrespect to this claim, Linde’s moti for summary judgment on its account

stated claim will be granted in the amount of $38,963.89.
E. Goods and Services Rendered

Next, the court addresses Linde’s causaatibn for goods and services rendered. “A
common count for Goods and Services Rendereasimplified form of pleading normally use

to aver the existence of various forms of monetary indebtedndsget Win Int’l Corp. v.
19
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Premier Accessory GrpNo. 2:15-CV-07208-RGK (JCx), 20ML 11263125, at *4 (C.D. Cal.
Sept. 22, 2016) (quotingcBride v. Boughtonl23 Cal. App. 4th 379, 394 (20043ge also
McBride, 123 Cal. App. 4th at 394 (ting that “[a] common couns not a specific cause of
action”); Martini E Ricci lamino S.P.A.--Consortile Sot@eéAgricola v. Trinity Fruit Sales Cp.
30 F. Supp. 3d 954, 975 (E.D. Cal. 2014) (“Undelif@aia law, ‘common counts’ are general
pleadings that seek to recover money owetiaut necessarily specifying the nature of the
claim.”). “The only essential l@igations of a common count arg {fie statement of indebtedne
in a certain sum, (2) the consideration, gegds sold, work done, etc., and (3) nonpayment.”
Farmers Ins. Exch. v. Zerih3 Cal. App. 4th 445, 460 (1997¢.ommon counts are frequently
coextensive with other causesauttion pleaded in a complaint: “[w]hen a common count is U
as an alternative way of seekitig same recovery demanded spacific cause of action, and
based on the same facts, the common countmaidable if the cause afction is demurrable.”
McBride, 123 Cal. App. 4th at 394.

Linde’s complaint demonstrates that its coomtount claim is based on the same fact
its claim for account stated, namely that Linde deliveredd@@ equipment to Valley Protein f
which it has not been paidDoc. No. 1 at § 31-34.) Onaoaore, Valley Protein’s only
opposition to Linde’s motion for summary judgment is based on its argument that the 2014
Agreement was rescinded. Because the courlheady found that Linde is entitled to summa
judgment on its claim for account stated, and because the common count claim is coexter
with it, the court will alsgrant Linde’s motion for summary judgment as to the common col
claim. However, in light of the court’'s and of $38,963.89 on Linde’s account stated claim,
court finds that Linde will béully compensated for Valley Protein’s failure to pay for the2CO
delivery. Any further award of damages woaolcercompensate Linde. Accordingly, while
summary judgment for Linde will be grantedtaghis claim, no additional damages will be
awarded with respect to it.
F. Valley Protein’s Counter-claims for Breach of Contract

Next, the court addresses the countertlfr breach of contract brought by Valley

Protein in which Valley Protaicontends that Linde breached the provisions of the 2011 and
20
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Agreements. As noted, Linde also movessiammary judgment instfavor on this claim
brought by Valley Proteifh.

As both parties acknowledge, the 2011 Agrerticontained a prosion requiring that

“[a] Party must commence an awtifor a breach of contract withame year after the action has

accrued.” (UMF at 1 1.) The default statutdimitations for actions to enforce a breach of
contract in New Jersey is six years from tinge the cause of action accrued. N.J. Stat. Ann.
8§ 2A:14-1. However, “[c]ontract provisions limify the time parties may bring suit have beer
held to be enforceable, if reasonabl&&gle Fire Prot. Corp. VFirst Indem. of Am. Ins678
A.2d 699, 704 (N.J. 1996).

Multiple courts in New Jersey haveund contract provisions imposing one-year
limitations on breach of contraattions to be reasonabl8ee, e.qgid.; Weinroth v. N.J. Mfrs.
Ass’n Fire Ins, 189 A. 73, 75 (N.J. 1937A.J. Tenwood Assocs. v. Orange Senior Citizens H
Co, 491 A.2d 1280, 1284 (N.J. App. Div. 1985). Valley Brotirects the court to one contra

case, but the court finds it bee readily distinguishable ight of the facts hereSee Rodriguez V.

Raymours Furniture Cp138 A.3d 528 (N.J. 2016). Rodriguezan employment application
contained a provision requiring thgplicant, if hiredto bring any employme#related cause of

action against the employer withsix months of thehallenged employment action and to wai

ous.

Yy

Ve

any statute of limitations to the contraryl. at 529-30. An employee brought an action against

his former employer, alleging a violation déw Jersey’s Law Against Discrimination which
claim was governed by a two-gestatute of limitationsld. at 530. In finding the application’s
six-month limitations period to be unreasonatiie, New Jersey Supreme Court noted that the
Law Against Discrimination “exists for the goodaif the inhabitants of New Jersey,” and

therefore “concerns more thamparely private cause of actioffecting only private interests.”

4 The parties dispute whether the 2011 Agreemamained in force following execution of the
2014 Agreement. Linde contends that #9014 Agreement amounts to a novation, which
“substitutes a new contraat@extinguishes the old oneWells Reit 11-80 Park Plaza, LLC v.
Dir., Div. of Taxation 999 A.2d 489, 497 (N.J. App. Div. 201y contrast, Valley Protein
argues that “the 2011 Agreement arguably remamedfect.” (Doc. No. 53 at 9.) The court
acknowledges this dispute but newat reach this issue since Lirsleounter-claim for breach o
contract may be disposed of on afi@ive grounds, as explained below.

21
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Id. at 538. Because of these competing public pa@ansiderations, the Supreme Court declined
to enforce the contractual limitah period. However, such conerdtions are absent here, ang
Valley Protein has offered no furth@mgument as to how the holdingRodriguezshould compe
the court to reject the limitationzeriod agreed to by the parties under the circumstances of this
case. Accordingly, the court findsat the one-year statute of limitations contained within the
2011 Agreement is reasonable and must be applied.

According to Valley Protein’s counter-aha, Linde breached the 2011 Agreement by
failing to provide Valley Protein with an adequate freezer, as it was required t8ebDoC. No.
29 at 1 27.) However, the counter-claim indésathat Valley Protein became aware of that
inadequacy no later than September of 201d.. af 1 13—14 (stating that by 2014, the freezing
equipment provided by Linde had become “inopexgbl By the terms of the 2011 Agreement,
Valley Protein had until September of 2015 tm@rcauses of action based on a breach of a 2011
Agreement.See County of Morrjg07 A.2d at 972 (under New Jersey law, “a cause of action
will not accrue until the injured party discoveos by exercise of reasonable diligence and
intelligence should have discovered, facts which fdrenbasis of a cause of action”). However,
Valley Protein’s claim for breacbf contract was not brougbntil February 2017, far after the
one-year limitations period hakpired. (Doc. No. 29.)

The same logic holds true with respect t® 2014 Agreement. The evidence before the
court on summary judgment establishes that Ydfetein was dissatisfd with the freezer
provided by Linde under that Agrmment no later than Deceml&f14. (UMF at T 14; lannelli
Decl. at T 16; Doc. No. 52-2 &7.) This dissatisfaction is \@ahprompted Valley Protein to
attempt to rescind that Agreement. Therefdia|ey Protein had until December 2015 to sue [for
breach of contract. Its counter-claim, broughtébruary 2017, falls far outside of that filing
deadline.

Thus, even if Valley Protein is correct thlhé 2011 Agreement remained in force, its
claim for breach of that contract is time-barred. The court will therefore grant summary jugdgmer
in favor of Linde on Valley Protein’s counter-claims for breach of contract.

i
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G. Valley Protein’s Claim for Breach of the Implied Covenant of Good Faith and Fair

Dealing

Next, the court addresses Valley Protein’s counter-claim for breach of the implied
covenant of good faith and fair dealing. Thievant California law govaing this claim has
already been discussed above.ll&aProtein contends that Lindeeached the covenant with
respect to the 2011 Agreement by providing it vigthlty equipment, and then by refusing to
properly maintain that equipment. (Doc. No. 29 84.) Valley Protein also contends that Lir
breached the covenant with respect to2h®4 Agreement by “failing to comply with its
obligation to provide poultry-freezing equipmentfgient to meet Valley Protein’s needs.id(
at 1 35.) As with Valley Protein’s claim for breaahcontract, Linde argues that this cause of
action is time-barred. (Doc. No. 52 at 29-30.)

California mandates a four-yestiatute of limitations for acties for breach of the impliec
covenant of good faith and fair dealingrazier v. Metro. Life Ins.169 Cal. App. 3d 90, 102
(1985) (citing Cal. Civ. Proc. Code 8§ 337). Mover, under normal circumstances, “plaintiff's
ignorance of the cause of action, or of the idgmtf the wrongdoer, does hill the statute.”
Neel v. Magana, Olney, Levy, Cathcart & Gelfa6dCal. 3d 176, 187 (1971). However, to av
the often-harsh consequences of this rule, Caldaraurts also recogrezhe “discovery rule,”
under which the statute of limitations begins to fwhen plaintiff either(1) actually discovered
his injury and its negligent cause or (2) abbhve discovered injury and cause through the
exercise of reasonable diligencedpr. Enters., Inc. v. KTTM47 Cal. App. 3d 805, 826 (1983
(internal quotation marks omitted).

Here, having reviewed Vallgyrotein’s counter-claim and the evidence before the cot
on summary judgment, the court concludes that pipéicable statute of limitations bars some
Valley Protein’s theories okrovery. As noted, in its cotan-claim Valley Protein alleges
breaches of the covenant of good faith anddaaling with respect to both the 2011 and 2014
Agreements. Moreover, within those twa@gments, Valley Protein advances multiple

allegations which could potentially formetiiasis of a misrepresentation clairBeé generally

Doc. No. 29 at 34-47.) For instance, with respethe 2011 Agreement, Valley Protein assef
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that Linde breached the covenant of good fartt fair dealing by “failing to supply Valley
Protein with modern, reliable, and efficigmaultry-freezing equipmerand instead providing
equipment that was unreliable, obsolete and often inoperalite.at @ 34(a).) Valley Protein
also alleges a breach of the coaat for “failing to maintairthe poultry-freezing equipment as
was required to do pursuant to the terms of the 2011 Agreeméohtdt {| 34(c).) Thus, as pled
by Valley Protein, multiple theories of liability are contained within this cause of action.

The evidence before the court on summadgment—which Valley Protein does not
dispute §eeDoc. No. 54 at 8)—demotrates that Valley ProteiRresident Robert Coyle was
aware by early 2012 that the poultry-freezing pqent provided by Linde was not meeting its
target CQconversion rate. (Doc. No. 52-4 at 142:253:1-5.) Applying Cl#fornia’s discovery
rule, the statute of limitations is tolled until tltgtte. Nonetheless, because Valley Protein’s
counter-claim for breach of the covenangobd faith and fair dealing was not filed until
February 2017, any recovery undeasttiheory of liability is bered by the applicable four-year
statute of limitations which expired by early 2016.

However, with respect to whether Valley Protein’s remaining theories of liability on
claim remain viable, Linde has not pointedatoy evidence presented on summary judgment
demonstrating that those theorae time-barred as a matter of lalwis conceivable that other
evidence may exist in the record demonstratingttiede remaining theories of liability are als
foreclosed by the applicable statute of limdas. However, Linde has not cited to any such
evidence in its motion, and the court declitesomb through the record to find support for
Linde’s motion. See Indep. Towers of Wash. v. Washing®s0 F.3d 925, 929 (9th Cir. 2003)
(“Our adversarial system relies on the advocates to inform the discussion and raise the iss
the court.”). Accordingly, the court finds théalley Protein’s counter-claim for breach of the
implied covenant of good faith and fair dealisgime-barred only as t@alley Protein’s claim
that Linde breached the implied covenant of good faith and fair dealing with respect to the
of the CQ conversion rate.

Regardless of the theory ldbility relied upon by VHey Protein, however, Valley

Protein’s claim for breach of ¢himplied covenant of good faith and fair dealing fails for a
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separate reason. The California Supreme Cosrhall that where a claim for breach of the

implied covenant of good faith and fair dealindgpased upon the same breaches as those allé¢
in a breach of contract clairthe good faith and fair dealing claim fails as a matter of Gwz v.
Bechtel Nat'l, Inc.24 Cal. 4th 317, 327 (2000) (“[W]here breaxflan actual term is alleged, a

separate implied covenant claim, based on theedaeach, is superfluous.”). Thus, district

pged

courts in California routinely dismiss claimg fareach of the implied covenant of good faith and

fair dealing where those allegatioessentially repeat those alreadside in a breach of contrac
claim. See, e.g.Tryfonas v. Splunk, IncdNo. 17-CV-01420-HSG, 2018 WL 534287, at *2 (N.
Cal. Jan. 24, 2018) (dismissing plaintiff's claim Byeach of the covenant of good faith and fa
dealing as duplicative because “[p]laintiff’'sicha. . . relies on the same acts as his claim for
breach of contract”)Tam v. Qualcomm, Inc300 F. Supp. 3d 1130, 1146 (S.D. Cal. 2018) (‘[
plaintiff may bring both a breach obntract claim and a claim foreach of the implied covena
of good faith and fair dealing, but when both causieaction cite the same underlying breach,
implied covenant claim is superfluous.l)anducci v. State Farm In$5 F. Supp. 3d 694, 716
(N.D. Cal. 2014) (citing the decision @uzfor the proposition that tdough . . . a plaintiff may
bring both a breach of contractich and a claim for breach of the implied covenant of good |
and fair dealing, . . . when both causes tibaccite the same underlying breach, the implied
covenant cause of action will be superfluauth the contract cause of action”).

A review of Valley Protein’s counter-claineveals that the claim for breach of the
implied covenant of good faith and fair dealisdpbased on the same conduct as the breach o
contract claim. In fact, the factual allegati@amtained within each cause of action are identi
(CompareDoc. No. 29 at 1 27, 3@th id. at Y 34-35.) Therefore, under California law,

Valley Protein’s claim for breach of the impliedvenant of good faith andifadealing must fail.

The court accordingly will grant summary judgmentinde’s favor on Vley Protein’s countert

claim for breach of the implied covenant of good faith and fair dealing.
H. Valley Protein’s Claims for Intentional and Negligent Misrepresentation
The court next addresses Valley Proteigarter-claims for intentional and negligent

misrepresentation, respectiveliyinde argues that it ientitled to summary judgment on these
25

[
D.
ir

Al

the

aith

cal.




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

claims since they are barred by the applicabdéute of limitationsrad, alternatively, because
Valley Protein cannot establish teedaims as a matter of lawDoc. No. 52 at 31-33.) Linde
also argues that these claims are barred by the economic losdduét.38.)

To establish a claim for intentional misrepeatation a plaintifinust plead and prove:
“(1) a misrepresentation (false representattmmcealment, or nondisclosure); (2) knowledge
falsity (or scienter); (3) interib defraud, i.e., to induce reliandd) justifiable réance; and (5)
resulting damage.’Robinson Helicopter Co. v. Dana Corf34 Cal. 4th 979, 990 (2004) (citing
Lazar v. Superior Couytl2 Cal. 4th 631, 638 (1996)Meanwhile, “[n]egligent
misrepresentation is a form oéckit, the elements of which cornsi$ (1) a misrepresentation of
past or existing materidct, (2) without reas@ble grounds for believing it to be true, (3) with
intent to induce another’s reliance on the fatdrepresented, (4) igremce of the truth and
justifiable reliance thereon bydlparty to whom the misrepregation was directed, and (5)
damages.”Fox v. Pollack 181 Cal. App. 3d 954, 962 (1986).

The court first turns to the Coyle Declaoa, the evidence relied upon by Valley Prote
in opposing summary judgment as to this clalmthat declaration, submitted under penalty o
perjury, Coyle averred thatd]t the time the 2011 Agreement was executed in January 2011
Linde’s Vice President of Western Markets,clhfael Beckman, represented that the equipme
provided to Valley Protei by Linde was high quality, reliablend efficient.” (Coyle Decl. at
1 5.) The Coyle Declaration also states thatng the course of the 2011 Agreement, Valley
Protein discovered that the freezer provided.ingle was outdated, obsolete, and frequently
inoperable. Id. at § 6.) In his declaianh Coyle lists a variety of rarepresentations Linde ma
to Valley Protein, relating to the size and capabdibéthe equipment, trege of the equipment
and how much Cé&the equipment would useld(at 1 8.) Coyle declares that these
representations and promises induced Valley Rrateenter into the 2011 Agreement, and tha
absent those representations, VaRegtein would not have done sdd.] Linde acknowledges,
at least implicitly, the Coyle Deatation would create a triable igsaf fact as to whether Linde
employees made material misrepresentations to WRBHetein. However, Linde argues that

i
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Coyle’s declaration is self-sgng and contradicted by his owdeposition testimony, because 0O
which the court should disreghit. (Doc. No. 58 at 15.)

At the outset, the court observes that mantghefstatements made in Coyle’s declarati
filed in opposition to summary judgment are markedly different from the testimony he gavg
deposition. Whereas his declaoatiattributed at least sometbe misrepresentations to Linde
employee Michael Beckman, Coyleras deposition testified thae never had any conversatio
with Michael Beckman, and that in fact he was unfamiliar with any Linde employee with th
name. CompareCoyle Decl. at § Syith Doc. No. 52-4 at 6.) In addition, while Coyle’s
declaration lists numerous allehmisrepresentations by Linéenployees that induced Valley
Protein to enter into th2011 Agreement, Coyle testified at disposition that all such statemer
made by Linde employees were accurate at thettimyewere made to the best of his knowled
(CompareCoyle Decl. at 11 5, 8yith Doc. No. 52-4 at 25.) Fillg, when questioned at his
deposition whether he believedydnnde employee had ever made any misleading statemen
him regarding the equipment at issue, @agsponded, “knowingly, no.” (Doc. No. 52-4 at
26:5-7.)

“The general rule in the Ninth Circuit is thatparty cannot create an issue of fact by ¢

affidavit contradicting higrior deposition testimony.”Van Asdale v. Int'l Game Tecth77 F.3d

989, 998 (9th Cir. 2009) (quotirtennedy v. Allied Mut. Ins952 F.2d 262, 266 (9th Cir. 1991)).

This rule, known as the sham affidavit rule, Y@ats a party who has been examined at lengt
deposition from raising an issue of fact simply by submitting an affidavit contradicting his @
prior testimony, which would greatly diminish thelit of summary judgment as a procedure
screening out sham issues of facY.éager v. Bowlin93 F.3d 1076, 1080 (9th Cir. 2012)
(internal quotation marks and brackets omitte®§.courts have acknowledged, this rule is at
least somewhat in tension with normal mrdares employed in connection with summary
judgment motions, in which courts are prohidifeom making credibily determinations or
weighing conflicting evidenceSee Van Asdal&77 F.3d at 998. Accordingly, the sham
affidavit rule is to be employed sparingly, and only when “the inctarsiy between a party’s

deposition testimony and subsequentdaf¥it [is] clear and unambiguousld. at 998—-99.
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Here, the court finds that Coyle’s daction submitted in opposition to summary
judgment cannot logically be reconciled witis deposition testimony. Coyle testified that
Beckman was not involved at with negotiations leading to the 2011 Agreement and that s\
testimony simply cannot be squared with Cayltatement in his declaration that Beckman
“represented that the equipment provided tdeyaProtein by Linde was high quality, reliable,
and efficient.” (Coyle Decl. at 1 5.) Nor cdae court credit the alieed misrepresentations
leading up to the execution of the 2011 Agreemerfostt in Coyle’s declation in light of his
deposition testimony that all statements madeibgie employees were accurate at the time tf
were made. Because Coyle’s deposition is glesartl unambiguously inconsistent with his lat
declaration submitted in support of the oppositioaummary judgment, the court will disregar
Coyle’s declaration to the &eaqt it is in conflict withhis sworn deposition testimony.

Coyle’s deposition testimony affirmativelytablishes that, in his opinion, any false
statements made to Valley Protein werekrmwingly made by Linde employees. As noted,
under California law, a party must establish “Whedge of falsity” in order to prevail on an
intentional misrepresentation claiRobinson Helicopter Cp34 Cal. 4th at 990. Linde has th

satisfied its burden of “produc|ing] evidencegaing an essentialehent of the nonmoving

party’s case.”See Nissan Fire & Marine Ins. v. Fritz Co210 F.3d 1099, 1106 (9th Cir. 2000).

The burden therefore shifts to i@l Protein to establish thaganuine issue of disputed fact
actually does exist with respect to this claiSee Matsushitad75 U.S. at 586. However, in
opposing summary judgment on its intentional misrepresentation claim, Valley Protein has
solely on Coyle’s declaration toeate a triable issue of fadiDoc. No. 53 at 25-26.) As a sha
affidavit, Coyle’s declaration fails to establiste tbxistence of a genuinely disputed factual iss
with respect to the knowingness of the allegesrepresentations. Thmdersigned therefore
i

i

i

i
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finds that summary judgment in favor of Lindeniarranted as to Vallelyrotein’s counter-claim
for intentional misrepresentatién.

By contrast, a party need nmtove that a false statentemas “knowing” in order to
prevail on a claim for negligent misrepresentati®mall v. Fritz Cos.30 Cal. 4th 167, 173
(2003) (“The tort of negligent migpresentation does not require s@emtr intent to defraud.”).
Therefore, the court will nexdonsider Linde’s argument thealley Protein’s misrepresentation
claims are barred by the economic loss doctrifilee California Supreme Court recently

discussed the economic lasge, stating as follows:

Economic loss consists of damades inadequate value, costs of
repair and replacement of [a] detige product or consequent loss of
profits—without any claim of personal injury or damages to other.
Simply stated, the economic loss rule provides: Where a purchaser’s
expectations in a sale are frustrated because the product he bought is
not working properly, his remedy is sd@be in contract alone, for

he has suffered only “economic” losse§his doctrine hinges on a
distinction drawn between trans@ans involving the sale of goods

for commercial purposes where economic expectations are protected
by commercial and contract lawnd those involving the sale of
defective products to individualonsumers who are injured in a
manner which has traditionally beesmedied by resort to the law of
torts. The economic loss ruleequires a purchaser to recover in
contract for purely economic loskie to disappointed expectations,
unless he can demonstratearm above and beyond a broken
contractual promise.Quite simply, the economic loss rule prevents
the law of contract and the law of tort from dissolving one into the
other.

Robinson Helicopter34 Cal. 4th at 98@&mphasis added).
At its heart, this rule requires a plaintiff to rely on the law of contracts and implied a
express warranties to recover based upon any deféw product sold to plaintiff, rather than

resort to tort law. When applied to prodiiability suits, one may still sue for damage to

®> While the court finds that this particukstatement within Coyle’s declaration must be
disregarded under the sham affidavit rule, it doedollow that all statements contained within
must also be disregarded. For instance, Cstgies in his declarat that Linde’s engineer,
Amanda Guzman, represented in October 2Ba#dthe poultry-freezing equipment to be
provided under the 2014 Agreement would heatéde of processing 5,000 pounds of poultry
hour. (Coyle Decl. at T 9.) Ithough the evidence establisheatthinde was unaware that a
5,000-pound-per-hour processing capacity was a regairefor Valley Protein at the time the
2014 Agreement was execute@éDoc. No. 52-4 at 19), that deaot affirmatively prove that
the statement contained within they declaration was never made.
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propertyother than the produainder the economic loss rule, budes to the allegedly defecti
product itself are barred as “economic” lossé&isnenez v. Superior Court of San Diego C2§.
Cal. 4th 473, 456 (2002). The economic loss rulealasbeen applied toar general negligenc
claims. See Robinson Helicopte34 Cal. 4th at 989 (citingas v. Superior Court4 Cal. 4th
627, 640 (2000) an8eely v. Liberty Mut. Fire Ins63 Cal. 2d 41, 45 (1965)).

In Robinson Helicopterthe California Supreme Courbted other exceptions to the
economic loss rule besides those carved out for certain products liehdég. Thus, the court
recognized that aside from cases involving physigaty or damage to other property, plaintiff
may also recover for “breach of the covenant of good faith and fair dealing in insurance co
for wrongful discharge in violation of fundamental public policyywere the contract was
fraudulently induced Id. at 989-90 (emphasis added). “In eatkhese cases, the duty that
gives rise to tort liability is ¢éher completely independent oftlcontract or arises from conduct
which is both intentional and intended to harrd” at 990 (citations and quotations omitted).
“Focusing on intentional conduct gives substanddegoroposition that a breach of contract is
tortious only when some independent datising from tort law is violated.ld. However, if
“every negligent breach of a contract giverio tort damages the limitation would be
meaningless, as would the statutory distorcbetween tort and contract remediell” Thus,
the focus for the California Supreme CourRabinson Helicoptecentered on the intentional
nature of the defendant’s behavior, becausete@tould only apply tort remedies to contract
suits “when the conduct in questi@so clear in its deviatioinom socially useful business
practices that the effect of enforcing suctt tluties will be to aid rather than discourage
commerce.”ld. at 991-92 (citations and quotations ondijte“California ato has a legitimate
and compelling interest in preserving a busirgdissate free of fraud and deceptive practices,’
and therefore fraudulent conduct nahbe considered a “socialiseful business practiceld. at
992 (citations and quotations omitted).

No published Ninth Circuit opinion nor Califua Supreme Court decision has analyze

how the exceptions to theawmic loss rule identified iRobinson Helicopteapply to claims of

negligent misrepresentation whidy their very nature, occupy the space between negligen¢
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and fraud claims. However, two unpublished Ni@ircuit decisions haveuggested negligent

misrepresentation claims are not barred by the economic lossSegetHannibal Pictures, Inc. V.

Sonja Prods. LLC432 Fed. App’x 700, 701 (9th Cir. 2011) (tioig that a jury verdict in favor
of a negligent misrepresentation claim waspretluded by the economic loss rule where “on
party has lied to the other¥alitta Air, L.L.C. v. Cent. Texas Airborne Sys., /815 Fed. App’X
603, 607 (9th Cir. 2008) (holding tha¢gligent misrepresentationdas'species of fraud” under
California law, for which “economic loss is @ceerable”). A thirdunpublished Ninth Circuit
decision reached a contrary holdirfgee Astrium S.A.S. v. TRW, Jd@7 Fed. App’'x 575, 577
(9th Cir. 2006) (citindgRobinson Helicoptefor the proposition that gheconomic loss rule barre
recovery for fraud and negligent misrepreseatatbecause, even if fraud were shown, there
no showing that people or propevirere placed at risk or thasstrium was exposed to ‘persona
damages’ beyond economic losseat¢ord Crystal Springs UplanBich. v. Fieldturf USA, Inc.
219 F. Supp. 3d 962, 969 n.3 (N.D. Cal. 2016¥¢gnizing this sjtl of authority)®

Numerous district courts in California hasensidered this issue, reaching varying
conclusions.See, e.g.Shahinian v. Kimberly-Clark CorpNo. CV 14-8390 DMG(SHx), 2015
WL 4264638, at *8 (C.D. Cal. July 10, 2018)MG Recordings, Inc. v. Glob. Eagle Entm’t, In
117 F. Supp. 3d 1092, 1104 (C.D. Cal. 2018dore v. Sony Comput. Entm’t Am., LI F.
Supp. 3d 1065, 1074-76 (N.D. Cal. 20IAsion Commc’ns, Inc. v. Ubiquiti Networks, |rido.
C-13-1803-EMC, 2013 WL 4530470, at *3—9 (N.D. Cal. Aug. 26, 20M48%;al Foods, Inc. v.
Quality Egg LLG 918 F. Supp. 2d 1023, 1030 (E.D. Cal. 20C3stro Valley Union 76, Inc. v.
Vapor Sys. Techs., IndNo. C 11-0299 PJH, 2012 WL 5199458, at *4 (N.D. Cal. Oct. 22, 20
United Guar. Mortg. Indem. & v. Countrywide Fin. Corp660 F. Supp. 2d 1163, 1179 (C.D.
Cal. 2009)Barrier Specialty Roofing & Coating#c. v. ICI Paints N. Am., IncdNo. CV F 07-
1614-LJO-TAG, 2008 WL 2724876, at *5-6 (E.D. Chlly 11, 2008). One district court has
observed that “reasonable minds can and dgudbisaon the applicability of the economic loss

rule to negligent representation claims, andigsse is ripe to be vesited by the California

6 Citation to these unpublished Ninth Circuitmipns is appropriate pursuant to Ninth Circuit
Rule 36-3(b).
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Supreme Court." Broomfield v. Craft Brew All., IncNo. 17-CV-01027-BLF, 2017 WL
3838453, at *9 (N.D. Cal. Sept. 1, 2013, reconsideration in par2017 WL 5665654 (N.D.
Cal. Nov. 27, 2017).

Because this question is one of state law,dbigt is obligated to resolve it as the cour
believes the California Supreme Court woukstaire v. Best Film & Video Corpl16 F.3d
1297, 1300 (9th Cir. 19973s amendedl36 F.3d 1208 (9th Cir. 1998)In the absence of a
controlling California Supreme Court decisiomdtcourt] must predict how the California
Supreme Court would decide thesue, using intermediate appellatairt decisions, statutes, ar
decisions from other jurisdicins as interpretive aidsGravquick A/S v. Trimble Navigation In
Ltd., 323 F.3d 1219, 1222 (9th Cir. 2003). As the abotezicases demonstrate, both district
courts and panels of the Ninth Circuit have\ead at differing conclusns. However, having
reviewed all of these decisigrthe court finds the opinion inncoln General Insurance Co. v.
Access Claims Administrators, Indlo. CIV. S-07-1015 LKK/EB, 2007 WL 2492436 (E.D.
Cal. Aug. 30, 2007) to be persuasive. In confranthis issue in that case, Judge Karlton helc
that the economic loss rule bars negligent mresgntation claims where the allegation runs
“closely parallel” to a concurrefireach of contract clainLincoln Gen. Ins. Co2007 WL
2492436, at *8. Rather than adopting a bright-line tiiat negligent migpresentation claims
either are or are not barred by the economic Idss this analysis examines the factual basis
the claim to determine whether, as a practicdtenahe negligent misrepresentation claim is i
actuality a breach of contract claim in disguiSéis approach is in keeping with that employe
by the California Supreme CourtRobinson Helicoptemwhere that courtoncluded that the
fraud and intentional misrepresentation claimsenet barred “because they were independe

of Dana’s breach of contractRobinson Helicopter34 Cal. 4th at 991.Accordingly, the court

" California courts undertake a similarly functibaaalysis in other areas. For instance, in
determining whether a particular cause of acsionnds in tort or cordct, California courts
eschew a more formalistic approach in favoaofexamination of “the quintessence of the
action.” Voth v. Wasco Pub. Util. Distc6 Cal. App. 3d 353, 356 (1976) (“Whether an action
contractual or tortious dependpon the nature of the rightesshupon, and not the form of the
pleading or the relief demanded.&dccord Amtower v. Photon Dynamics, |58 Cal. App. 4th
1582, 1602 (2008).
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will compare Valley Protein’s counter-clairfar breach of contract and negligent
misrepresentation to determine whether theypaedicated on the same or similar factual
allegations.See Bret Harte Union High Sch. Dist. v. FieldTurf, USA, INo. 1:16-cv-00371-
DAD-SMS, 2016 WL 3519294, at *5 (E.D. Cal. Juig 2016) (declining to dismiss plaintiff’'s

negligent representation claim despite the additional allegation of a breach of contract claim

because the negligent representatitegations “are, by nature, differentJasion Commc’ns
2013 WL 4530470, at *9 (collectingases and noting that “couhtave nonetheless dismissed
negligent misrepresentation claims as barrethbyeconomic loss rule where the complained-
misrepresentations were simply those madeercturse of forming the contract”). If Valley
Protein’s breach of contract and negligent misrggméation claims are predicated on the sam
similar factual allegations, summary judgrhanLinde’s favor ago the negligent
misrepresentation claim is appropriate.

Here, Valley Protein’s breach of contrataim is based on the following factual
allegations: (1) Linde’s failure to supply Vall€rotein with modermeliable, and efficient
poultry-freezing equipment; (2) causing Vallegotein to use sighcantly more CQgas than
was necessary; (3) failing to properly maintésnpoultry-freezing equipment; (4) improperly
charging Valley Protein fuel surcha@nd delivery fees by delivering €gas from Richmond,
CA instead of Pixley, CA; and (5) failing tteliver the poultry-freemg equipment it was
obligated to provide under the 2014 Agreemdioc. No. 29 at 1 27, 30.) Its negligent
misrepresentation claim is based on allegedapr&sentations that (1) Linde would provide
Valley Protein with modern, reliable, and efficient equipment that would satisfy Valley Prot
needs; (2) Linde would deliver G@as from Pixley, CA rathghan Richmond, CA; and (3)
Linde would supply Valley Pretn with poultry-freezing equipent sufficient to meet Valley
Protein’s production needs in contien with the 2014 Agreementld( at 11 49, 54, 56.) An
examination and comparison of these claimsaksvihat not only do thefglosely parallel” one
another, they are effectively identical. Vallegotein’s negligent misrepresentation claim plai
seeks to redress the same grievances ds¢laeh of contract claim, namely the economic

damages Valley Protein allegedly sufferedhassult of entering into the 2011 and 2014
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Agreements. Under such circumstances, the ecierloss rule limits Valley Protein to recover
under contract law rather than tort la®ee JMP Sec. LLP v. Altair Nanotechnologies, IB80 F.
Supp. 2d 1029, 1043 (N.D. Cal. 2012) (dismissing claims for fraud and negligent
misrepresentation after finding those claims “cdangisiothing more than Altair's alleged failur
to make good on its contractual promises”). Sunymatgment in Linde’s faor is therefore als
appropriate as to Vallelgrotein’s claim for negyent misrepresentation.

l. Valley Protein’s Claims for Unfair Competition

Finally, the court addresses Valley Proterosinter-claim under California Business a

Professions Code § 17200, commonly referred the@$)nfair Competition Law (“UCL”"). Lind¢

argues that this counter-claim is also time-barnieat, Valley Protein has notised a triable issu
of fact with respect to the clairand that Valley Protein is nentitled to any of the remedies
available under the UCL.

The UCL prohibits “unfair competition,” whircis defined as including “any unlawful,
unfair or fraudulent business act or practice.l. Bas. & Prof. Code § 17200. This language

broad, and deliberately so. As tGalifornia Supreme Court has observed,

The Legislature intended by thsweeping language to permit
tribunals to enjoin on-going wrongffbusiness conduct in whatever
context such activity might occur. Indeed, the section was
intentionally framed in its brah sweeping language, precisely to
enable judicial tribunals to dewlith the innumerable new schemes
which the fertility of mars invention would contrive.

Cel-Tech Commc'ns, Inc. v. Los Angeles Cellular Tel, ZbCal. 4th 163, 181 (1999) (interna

guotation marks, brackets, and ellipses omittee; also Rubin v. Greg#é Cal. 4th 1187, 1200
(1993) (stating that the law “embraces anythirag ttan properly be called a business practice
and that at the same time is forbidden by law”).

Notably, courts give independent effect to each of the three prongs of § 17200. Wi
respect to the “unlawful” prong, 87200 “borrows violations of ber laws and treats them as
unlawful practices that the unfair compietn law makes independently actionabl®& La Torre
v. CashCall, Ing.5 Cal. 5th 966, 980 (2018) (internal quma marks omitted). As to the

“unfair” prong, 8 17200 makes clear that “agtice may be deemed unfair even if not
34
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specifically proscribed by some other lanCel-Tech Commc’n20 Cal. 4th at 180. “In other
words, a practice is prohibited as ‘unfair’ or ‘éetive’ even if not ‘unlawful’ and vice versa.”
State Farm Fire & Cas. Co. v. Superior Cqutb Cal. App. 4th 1093, 1102 (199@hrogated on
other grounds by Cel-Tech Commg’'a® Cal. 4th at 184-85. rally, California courts
recognize a distinct ca@®f action under the rdudulent” prong of 8 17200. Under this prong
“it is necessary only tehow that the plaintiff was likelio be deceived, and suffered economi¢

injury as a result of the deceptionZhang v. Superior Courb7 Cal. 4th 364, 380 (2013) (citin

Q<

Kwikset Corp. v. Superior Cous1 Cal. 4th 310, 322 (2011) ahdre Tobacco Il Case46 Cal.
4th 298, 312 (2009)). Although the scope of raliefler this provision is broad, the available
remedies are limited. “Prevailing plaintiffseagenerally limited to injunctive relief and
restitution . . . [and] Plaintiffs nyanot receive damages, much legbledamages, or attorneys
fees.” Cel-Tech Commc’n0 Cal. 4th at 179.

With respect to whether Valley Protein’s aefiled in February of 2017 is time-barred,
the analysis set forth above in addressing thechrefithe implied covenant of good faith and fair
dealing claim applies to this cause of action alé ws with that cause of action, claims brought
under the UCL are subject to a four-year stabfifenitations. Cal. Bus. & Prof. Code § 17208|

Again, the undisputed evidence before the coudlonmary judgment demonstrates that Vallg

— A
<

Protein was aware by early 2012 ttie¢ equipment provided by Lindeas not meeting its targe
COzconversion rate. (Doc. No. 52-4 at 142:25, 148:) Even accounting for tolling becauseg of
California’s discovery rule, anycovery under this theory of lidiby is barred by the four-year
statute of limitations which wodlhave expired by early 2016. Wever, the court finds no bas|s
to apply the statute of limitationgith respect to Valley Proteintsther theories of recovery with
respect to this claim for the same reasonsagxetl above in addressivglley Protein’s countert
claim for breach of the covenant of good faith and fair dealing.
The court next addresses whether Valleyté&in is entitled tahe relief sought. For

violation of § 17200, Valley Protein’s counter-clagmeks injunctive relief, restitution, and
attorneys’ fees. (Doc. No. 29 at 18-19.) A pldi must demonstrateabding “with respect to

each form of relief sought, whether it be injtine relief, damages, or civil penaltiesSee Bates
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v. United Parcel Serv., Inc511 F.3d 974, 985 (9th Cir. 2007) (en basekg also Haro v.
Sebelius747 F.3d 1099, 1108 (9th Cir. 2013) (citingimlerChrysler Corp. v. Cun®47 U.S.
332, 352 (2006)).

The matter of attorneys’ fees is easily resdlgince such fees are not recoverable ung
8 17200.Cel-Tech Commc’'n®0 Cal. 4th at 179. Nor h&alley Protein demonstrated its
entitlement to injunctive relief. Linde assertstsxamotion that Valley Protein and Linde are nc
presently engaged in any business relationgimg,there is no evidence before the court
indicating to the contrary(Doc. No. 52 at 35.) Thus, anyungtive relief Valley Protein seeks
necessarily prospective imature. Indeed, Valley Protein’swter-claim indicates that it seeks
injunctive relief “prohibiting Linde from engaging such false, deceptive and fraudulent conc
in the future” (Doc. No. 29 at 1 63) (emphasis addeHpwever, to have standing to seek
injunctive relief, the threat of injury to plaiffs “must be actual and imminent, not conjectural
hypothetical.” Summers v. Earth Island Insb55 U.S. 488, 493 (2009). “In other words, the
‘threatened injury must beertainly impendindo constitute injury in fact’ and ‘allegations of
possiblefuture injury are not sufficient.”Davidson v. Kimberly-Clark Corp889 F.3d 956, 967
(9th Cir. 2018) (quotinglapper v. Amnesty Int'l USA68 U.S. 398, 409 (2013)). Past wrong
do not by themselves amount to raatl immediate threats of injurfsee San Diego Cty. Gun
Rights Comm. v. Ren®8 F.3d 1121, 1126 (9th Cir. 1996ge also O’Shea v. Littletpal14 U.S.
488, 495-96 (1974) (“Past exposure to illegal conduct does not in itself show a present ca

controversy regarding injunctive relief .if unaccompanied by any continuing, present adver

effect”). However, “past wrongs are evidencari@y on whether there is a real and immediate

threat of repeated injury.0’'Shea 414 U.S. at 496. “In addition, the claimed threat of injury
must be likely to be redressed iy prospective injunctive relief.Bates 511 F.3d at 985-86.
Valley Protein’s brief in opposition to summandgment does not respond to Linde’s argumeg
that injunctive reliefs foreclosed here.SeeDoc. No. 53 at 27-28.) Having reviewed the
evidence submitted on summary judgment, the agnges with Linde that Valley Protein has
not demonstrated any “certaintyppending” harm. Rather, the eeidce establishes that Valley

Protein began purchasing ef@m Air Liquide, and tht its business relatiohip with Linde has
36
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terminated. Under these circumstances, the €iowlit that injunctive relief is unavailable to
Valley Protein.

Finally, the court looks to whether Valley Reot is entitled to restitution damages.
California Business & Professions Code § 17203 plexthat restitution ian available remedy
under the UCL “to restore to any person in indésey money or property, real or personal,

which may have been acquired by means of sudair competition.” Linde argues that Valley

Protein is not entitled to restitan because it “has not allegeddacannot establish that Linde hias

obtained money from Valley Protein to whiclwias not entitled, nor lsat established that it
gave up money that it was otherwise entitledgegk” (Doc. No. 52 at 36.) At bottom, this
amounts to an assertion that Valley Protein’d é4Gunter-claim fails on the merits. The court
therefore turns to Linde’s alteative argument that Valley Protés UCL claim fails as a matter
of law, whether couched as amiful, unfair, or fraudulent.

Under the unlawful prong of the UCL, “a violati of another law is predicate for statin
a cause of action under the UCL’s unlawful pronB€rryman v. Merit Prop. Mgmt., Incl52
Cal. App. 4th 1544, 1554 (2007). Although Valley Bnos counter-claim aliges generally that
“Linde engaged in, and continues to engagenlawful and unfair claims practicesd as
alleged herein,” it does not identify which ld&amde has allegedly violated. (Doc. No. 29 at
1 62.) Likewise, in its opposition to Linde’s tran for summary judgmentalley Protein has
failed to point to any violation of law. Tlaly possible such viotens are the common law
causes of action asserted in Valley Proteinignter-claim, discussed above. However, “a
common law violation . . . is insufficient” aspredicate for a UCL claim under the unlawful
prong of the statuteShroyer v. New Cingular Wireless Servs., 1622 F.3d 1035, 1044 (9th
Cir. 2010) (citingAllied Grape Growers v. Bronco Wine C803 Cal. App. 3d 432, 450-54
(1988)). Finding no other basis to suppoctaam under the unlawful prong of the UCL, the
court will grant Linde’s motion for summary juagent with respect to the unlawful prong of
Valley Protein’s UCL claim.

Next, the court considers whether Linde is entitled to summary judgment on Valley

Protein’s UCL claim brought undémne fraudulent prong of the stié¢. A business practice is
37
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“fraudulent” under the UCL if members ofelpublic are likely to be deceive@®avis v. HSBC
Bank Nev., N.A691 F.3d 1152, 1169 (9th Cir. 2012) (citidgentes v. Wells Fargo Home
Mortg., Inc, 160 Cal. App. 4th 638 (2008)). “A UCL claim based on the fraudulent prong c
based on representations that deceive becaegath untrue, but also those which may be
accurate on some level, but will nonetheless tend to mislead or deceive . . . A perfectly tru
statement couched in such a manner that itéylito mislead or deceive the consumer, such
by failure to disclose other relevantormation, is actionable under the UCLMorgan v. AT&T
Wireless Servs., Incl77 Cal. App. 4th 1235, 1255 (2009).

Here, Valley Protein has not come forwardsummary judgment with any evidence of
harm to the general public resulting from Lindeisrepresentations. Aahtiff must plead and

prove harm to the public as a prerequisitetoceed on a UCL claim under the fraudulent pro

See, e.g.Travelers Prop. Cas. Co. of Am. v. Centex HoriNes 11-3638-SC, 2013 WL 4528956,

at *5 (N.D. Cal. Aug. 26, 2013) (dismissing piaif's claim under the fraudulent prong with

prejudice and noting that “bothipate individuals and corporations must show that the allege

wrongdoing has some impamt the general public’Med. Instrument Dev. Labs. v. Alcon Lal

No. C 05-1138 MJJ, 2005 WL 1926673, at *5 (N.D. @alg. 10, 2005) (“Plaintiff fails to allege

in its Complaint that any ‘members of the palare likely to be deceived’ by Defendant’s
allegedly fraudulent conduct.”). Here, Valley Riatappears to base WECL claim entirely on
Linde’s conduct in relation tthe 2011 and 2014 Agreement&eéDoc. No. 53 at 27) (“In the
case at hand, there are facts that supporhslé&r unfair business practices, both in the
fraudulent conduct used to included Valley Protein into the 2011 Agement as well as the §
called ‘mistake’ made by Linde on the sizingloé freezing equipment itonnection with the
2014 Agreement[.]”). However, there is no eande before the court on summary judgment

evincing that those Agreements caused any hathetpublic. Indeed, Valley Protein has not
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put

forward evidence that Linde ever communicated to the public in any way. In essence, Valley

Protein “is trying to use theCL fraud prong to vindicategtcontractual . . . rights.Travelers
Prop. Cas. Co. of Am2013 WL 4528956, at *5. Because akitLinde is entitled to judgment

in its favor with respect to Valley Protem¢laim under the fraudulent prong of the UCGee
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Capella Photonics, Inc. v. Cisco Sys., Jn@ F. Supp. 3d 850, 865 (N.D. Cal. 2014) (dismissing

the defendant’s UCL counter-atabrought under the frauduleptong after finding that the
defendant “does not allege that members of th@ip have been deceived by [plaintiff's] allege
fraudulent misrepresentations abou #itrength of its patent rights”).

Finally, the court considers wther summary judgment is wanted in favor of Linde
under the unfair prong of Valley Protein’s UCL ahai In the wake of the California Supreme
Court’s decision irCel-Tech appellate courts have been spigarding the proper test to be
employed in determining whether a business pracds “unfair.” Undeone line of cases, an
unfair business practice occurs “whihat practice offends an dsliahed public policy or when
the practice is immoral, unetlilc oppressive, unscrupuloussarbstantially injurious to
consumers.”Graham v. Bank of Am., N,&226 Cal. App. 4th 594, 612 (2014). A second line
cases considers the factors for unfairness sét iimdection 5 of the Federal Trade Commissid
Act: “(1) the consumer injury must be substaht(2) the injury mushot be outweighed by any

countervailing benefits to consumers or competitaong (3) it must be an injury that consume

themselves could not reasably have avoided.”Id. at 613 (quotingCamacho v. Auto. Club of &.

Cal., 142 Cal. App. 4th 1394, 1403 (2006)). Yet adhine of cases holdbat “a plaintiff
alleging an unfair business practice must show the defendamihict is tethered to an
underlying constitutional, statutory or regulatprpvision, or that it threatens an incipient
violation of an antitrust law, or violatéise policy or spirit of an antitrust law.Id. (internal

quotation marks and brackets omitt&d).

Regardless of the correct test, however, ‘tglte unfair businegwgactices alleged unde

the unfair prong of the UCL overlap entirelytivihe business pracés addressed in the
fraudulent and unlawful prongs of the UCL, th&air prong of the UClcannot survive if the
claims under the other two prongfsthe UCL do not survive.’Hoai Dang v. Samsung Elecs.

Co. No. 14-CV-00530-LHK, 2018 WL 6308738t *10 (N.D. Cal. Dec. 3, 2018j{adley v.

8 Neither Linde nor Valley Protein acknowledge taaiplit of authority eists on this point nor
have they briefed the issue of which test tloisrt should adopt. In the absence of any briefin
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addressing this point, the court tiees to resolve the qagon of what test should properly apply.
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Kellogg Sales Cp243 F. Supp. 3d 1074, 1104-05 (N.D. Cal. 2017) (same). Here, Valley R

makes no distinction between its UCL claimsgiWter alleged under the unlawful, unfair, or

fraudulent prongs. Because the undersigned hasdglfeund that Linde is entitled to summar|

judgment with respect to Valley Protein’s ca under the unlawfulna fraudulent prongs, the

court finds that summary judgment is also appadprin favor of Linde with respect to the unfz

prong.

CONCLUSION

For the reasons set forth above,

1.

i

Linde’s motion for summary judgment (Dddo. 52) is granted ith respect to its
breach of contract claim, with dages to be awarded in the amount of
$963,084.00;

Linde’s motion for summary judgmentdgnied with respect to its claim for
breach of the implied covenantg@dod faith and fair dealing;

Linde’s motion for summary judgmentgsanted with respect to its claim for
account stated, with damages toavearded in the amount of $38,963.89;
Linde’s motion for summary judgmentgsanted with respect to its claim for

goods and services rendered;

Linde’s motion for summary judgment isagnited with respect to Valley Protein’s

counter-claim for breach of contract;

Linde’s motion for summary judgment isagited with respect to Valley Protein’s

counter-claim for breach of the impliedwenant of good faith and fair dealing;

Linde’s motion for summary judgment isagited with respect to Valley Protein’s

counter-claim for intentional misrepresentation;

Linde’s motion for summary judgment isagited with respect to Valley Protein’s

counter-claim for negligent misrepresentation;

Linde’s motion for summary judgment isagited with respect to Valley Protein’s

counter-claim for violation of Califrnia’s Unfair Competition Law;

40
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10. The total amount to be awarded to Linde, La€Cits claims for breach of contra¢

and account stated against \égllProtein, LLC is $1,002,047.89; and
11. A status conference to be held on August 20, 2019 at 9:30 a.m. in Courtroor
before the undersigned, telephonic appearance authorized, to address the
remaining claim in this actioh.However, if the ourt receives a notice of
voluntary dismissal from plaintiff as tts remaining claim for breach of the
implied covenant of good faith and fairadieg prior thereto, th status conferenc

will be vacated and judgment will be entered in accordance with this order.

IT 1S SO ORDERED.
~

'_\\ |
Dated: __July 11, 2019 b, A -

UNITED STATES DISTRICT JUDGE

° If the parties are unavailable on August 20, 2019 at 9:30 a.m., theijrected to contact
Courtroom Deputy Jami Thorp at (559) 499-866r JThorp@caed.uscourts.gov, within ten d
of service of this order to reschedule thelst conference to a mutually agreeable date.
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