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UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

LILLIAN PELLEGRINI , 1:16-cv-01292 LIOBAM
Plaintiff MEMORANDUM DECISION AND
ORDER GRANTING DEFEDANTS'
V. MOTIONS TO DISMISS (Docs. 40, 42,
43, 44, 45, 46)

FRESNO COUNTY, et al,
MEMORANDUM DECISION AND
Defendants. ORDER DENYING BEVERLY
PELLEGRINI'S REQUES T FOR
INTERVENTION (Doc. 15)

l. INTRODUCTION

Pending before the Court as&x motions to dismiss the complaiiiied by Defndants Fresn
County Superior Court ("FCSC") (Docs. 40, 42); Fresno County (erroneously sued@s Eminty
Counsel representing Joshua Cochron and Fresno County Public Guardian (Doc. 43); UB&l
Services("UBS") and The Bank of New York Mellof"BNY") (Doc. 44); Weintraub Genshle|
Chediak Tobin & Tobin (erroneously suad anchereinreferred to asWeintraub Tobin") (Doc45);
and Comerica, Ind'Comerica")(Doc. 46). Also pending is Beverly Pellegrir(i'Beverly") request tg
intervene. (Doc. 15.)

Having reviewed the parties' briefs and all supporting documents, the Court founthtitemns
suitable for decision without oral argument, dhd hearing gefor April 10, 2017, was vacated. H
the reasons set forth below, Defendants' motions to dismiss are GRANTED, amty Bellegrini's

motion for intervention is DENIED.
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II. EACTUAL AND PROCEDURAL BACKGROUND

This casestems from a trust administration dispute between Lillian Pellegrini ("Lillian™) an
daughter, Marleen Mercha(iMarleen"), which was decided in a probate proceeding conductellel
FCSC, Case No. 10CEPR0068a3ilian appealedhe FCSC judgment, arttle Fifth District Court of]
Appeal (the "Fifth DCA") affirmed the FCSC judgment on October 31, 2016. Lillian filed a pet
for review in the California Supreme Court, whigtas summarily denied on January 11, 20TThe
FCSC judgment is now final.

A. The 1999Trust

Angelo John Pellegrini (Angelo) and Lillian, as husband and wife, exeatnathe Fifth DCA

termeda "fairly standard revocable living trust” on June 18, 1999. As described by thBE#Ath

[the Trust states that Angelo and Lillianlg@a referred to as the trustors) have two
children —namely, their daughters Beverly Jean Pellegrini (Beverly) and Maredro
would receive the remainder of the Trust estate in equal shares after Angeldiand L
died. Angelo and Lillian, during thejoint lifetimes, were the ctrustees of the Trust.

The Trust provides that on the death of the first spouse, the surviving spouse
would continue to act as trustee. However, at that time, the Trust assetsippsesl
to be divided into separate tteis As the Trust clearly states: "On the death of the
Deceased Spouse, the Trustee shall divide the Trust Estate . . . into thrat sapss,
designated as the 'Survivor's Trust,” Marital Trust,’ and the 'Family Trust.™ Here,
Angelo died on March 27, 2008, at which time Lillian became the sole trustee and,
according to the above language, was obligated to divide the Trust estatgaraiese
trusts as provided in the Trust.

On the Subject of amendment or revocation, the Trust prothdesiuring their
joint lifetimes, Angelo and Lillian were free to revoke amend the trust. However,
"[o]n the death of the Deceased Spouse, the Surviving Spouse shall have the power f{
amend, revoke or terminate the Survivor's Trust, but the Mantadt Tor the Family
Trust may not be amended, revoked, or terminated on the death of the Decease
Spouse."

Merchant v. PellegriniNo. FO72656, 2016 WL 6426389, at * 1-2 (Oct. 31, 2016) (unpublished).

! This summay does not represent any factual findings with respect to disputectsisfiéhe 1999 Trust, it is merely t
Fifth DCA's summary of the trust provisions to provide factual context.
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In her complaint before this Court, Lillian allegeslifferent operation of the 1999 Trugtfter
inheriting money from Lillian's siblings Mike and Gladyce, Lillian dred husbandngelocreated the

Angelo Pellegrini and Lillian Dorothy Pellegrini Revocable Living TrastJune 18, 1999 (the "1999

Trust). (Cmplt., p. 623 In creating this Trust and "tax subtrusts," if either spouse continued fo live

while the federal estate tax exemption was being increased, the tax subtrusts)\@tdut necessary

and would not be funded. (Cmplp., 12:1720.) Bythe Trust's terms, all assets contributed to the trust

would retain their same character and ownership interests and the settldsutioigtrthe propert

~

would retain control of that property during his/her lifetime. MoreoverTthst would remain syéct
to revocation during the survivorship period by the settlor contributing the prog@umyplt., p. 12:21
23, p. 62, Exh. 3 Lillian contributed her inherited separate property which comprised nearbsatsa
held in the Trust account. Other financial assets contributed to the Trust hadlbéem joint tenancy

and were transferred. The only other asset that was transferred to the Trussidexstial propert

<

held by Angelo and Lillian as joint tenants.

In 2004, Angelo and Lillian amended the distribution clause of the Family Trust gn the

surviving spouse's death permitting a life estat®everlyin the Trust's residential goerty, if then

unsold. (Cmplt, p. 63 Exh. 3) Two amendments "left the Family Trust void of any benefigiary

designation, rendering the Family Trust a nullity and an invalid trukt.) (
In March 2008, Angelo died. Pursuant to the Trust terms, Lillian maintainegstrained

power of sale, anghe sold the San Francisco real property withinnsonths of Angelo's deat

=)

distributing the proceedings to h®urvivor's Trust. Shortly after this sale in 2008, Lillian revoked
Trust. (Cmplt, p. 63, Exh. 3 Lillian also claimsthat in 2008, a Marital and Survivor's trust were

funded, whichshe claimsmplied that the Family Trust was not intended to be funded enfitbt

spouse's death. (Cmplp. 14:5-11.) Lillian assertssubsequent amendments to the 1999 Trust were

2 All page numbers are made in reference to the CM/ECF paginationtaptbéfiled documents.
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made in 2010which rendered the Family Trust "void and a nullity for lack of any beaefi
designation on the Surviving Settlor's eventual death." (Cmplt., p. 16:17-20.)
B. FCSC Proceedings

In July 2010, Marleersuccessfully petitioned the FCSC for an ordempeling Lillian to
provide an accounting of assets as of the time of Angelo's death and to provide informationtios

assets were allocatectiveen the Surviuts Trust, the Marital Trust, and the Family Trustillian

filed a statement of trust assets as of March 27, 2008. Among the assets purpdoteatiydaio the

Family Trust was ondalf of the $800,000 value of a San Francisco residence. The total vé
assets that Lillian, through her attorney, represented to have beenedllt@ddahe Family Trust wa
$544386.91. In 2011, these representations regarding thiyFenast were repudiated by Lillian in
letter written by her in response to a request by Marleen's attoanefurther information an
accounting concerning the Family Trust. Lillian stated that there weessgis in the Family Tru
and no assetsere ever allocated or distributed to a Family Trust.

Purportedly based on this letter, Jnly 2012, Marleen filed a petition to remove Lillian

how

124

lue of

1S

a

as

trustee, appoint a successor trustee, and obtain other relief. On January 13, 2014, Néarleen f

additional petition seeking the recovery of property belonging to the Family Tousanfaward o
double damages under Probate Code § 859, and for an award of attorney's fees.

On June 17, 2014, the FCSfanted a motion to bifurcate the trial and determinenlissues

would be tried first: (1) whether the Family Trust was required to be fundedafgefo's death, and

(2) whether the title to real property in San Francisco maintained its joint jeclaa@cterization afte
being transferred into the 1999uBt. GeeDoc. 442, pp. 17672, Exh. 16.) On January 14, 2015
trial was conducted othese two issues, and the FC8&ermined by clear and convincing evide
that the Family Trust was required to be funded following the death of Angelo with aumnah
$544,386.91.(Id.) The FCSC also founthe San Francisco real property did not maintain its |
tenancy characterization after being transferred to the 1999 Thdigt. (
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In May 2015, after holding a hearing, the trial court ordered the rembuldlian as trustee oLf

the Family Trust for failing to fund it after Angelo's death, and it appointed thad=@sunty Public

Guardian as the successor trusté@oc. 442, pp. 4243, Exh. 2.) The May 2015 order also direg
Lillian to fund the Famy Trust in the amount of $544,386.91, and to pay this amount to the
Guardian. Id.) As to all remaining issues, a one-day court trial was set for August 25, 2628. (

On trial of the remaining issues in August 2015, the trial court ftuetd.illian wrongfully and
in bad faith took assets belonging to the Family Trust, and double damages werel guesdant t(
California Probate Code § 859 which Lillian was orderegéap to the Public Guardian. (Doc.-24
pp. 4547, Exh. 3.) Lillian was also ordered to pay Marleen's attorney's fees through the |
Guardian. In total, Lillian was ordered to pay $1,528,271.44 to the Public Guardign. (

On October 14, 2015, Lilliafiled a document in the U.S. District Court for the Eastern Dig
of Californiaentitled "Request for Transfer to Federal Court 28 U.S.C. § 1441," which was cor
as a notice of removal of the triaburt proceedings over which th@ourt determined it had n
jurisdiction; the case was remandedth® FCSCsua spote less than onaveek later (Doc. 442, pp.
49-84, Exh. 4; 1:1%5v-01564+ JO-EPG, Doc. 1.)

On October 192015, the Public Guardian filed an ex parte application segpko enforce
FCSC'sorderrequiring Lillian to fund the Family Trust and pay Marleen's attorn@gs througthe
Public Guardiarand to freeze Lillian's UBS accountéDoc. 44-2, pp. 159-60, Exh. 13.)

On Cctober 20, 2015FCSCgranted tle Public Guardian'snotion, froze Lillian's accounts &
UBS until further orderand required UBS to transfer the sum of $1,528,271.44 to the Public Gu
(Doc. 442, pp. 15657, Exh. 12.) Lillian then appealed the trial court's orders to the Fifth Dy

November 15, 2015(Doc. 442, p. 93, Exhibit 6). On November 18)15,FCSC issued an ex pal

% Both the January 14, 2015, order and the May 15, 2015, orders were final and appeadabissued. Cal. Prob. Codé
1304(a). No appeal of these orders was taken within thdagQime period to do so. Cal. Rules of Ct., rule 8.104(4
Lillian did not file an appeal with the Fifth DCA until November 2015, rafte second trial was held by FCSThe Fifth
DCA held that, to the extent Lillian was attempting to appeal dmeiaty 2015 and May 2015 orders, this portion ef
appeal was untimely(Doc. 442, pp. 1921.)
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order granting full atlhority to the Public Guardiato liquidate assets from Lillian's UBS accoun
(Doc. 44-2, p. 162 (Exh. 14).)
C. Proceedings Before the California Fifth District Court of Appeal

On November 16, 2015, Lilian filed a &Ques for Writ of Supersedeas,[]and the Fifth DCA
issued a temporary stay of FCSC's October 20, 2015, and November 16, 2015, ex parte ord
underlying case. (Doc. 42, p. 93 (Exhibit 6).) On December 4, 2015, the Fifth DCA issued an
clarifying FCSC'sOctober 20, 2015, ex parte order "freezing accounts held in the name of

Dorothy Pellegrini at UBS Financial Services, Inc." remained enfoleéaisofar as it directs that 'n

transfers or withdrawals shall be made from the [specifieddunt[s] until further order of the Court.™

(1d.)
On December 19, 2015, Lillian filed a "Request to Respond to Answer," and on Jan
2016, Lillian filed a "Motion to Decide Writ of Prohibition."ld{ at pp. 9697.) On January 19, 201
the Fith DCA issued the following order regarding Lillian's motions:
The "Request to Respond to Answer" filed on December 10, 2015, and the "Motion to
Decide Writ filed on January 6, 2016, are granted. The "Request for Writ of
Supersedeas or the Alternativeivaf Prohibition . . ., " filed on November 16, 2015, is

denied. This court's November 18, 2015, stay order, and December 4, 2015, clarifying
order are vacated and the temporary stay is lifted.

(Doc. 45-2, p. 8.)

On October 31, 2016, tHafth DCA issued anmler affirmingFCSCs judgment. (Doc. 42,
p. 10-45.)
D. Proceedings Before This Court

Prior to the Fifth DCA's October 2016 decisidillian filed suit in August 2016 inthe U.S.
District Court for the Northern District of California namiag defendantsresno County, Fresn
County Counsel, Fresno County Public Guardian, FC3BS, BNY, Comerica and "Weintraub
Tobin.” Lillian alleges the probate proceedings before FCSC were void foolagarisdiction, various
Defendants comm#d fraud on the court because they knewFamily Trust ever existed;CSC
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denied Lillian due process by failing to provide her notice of hearings and an oppoxuniyheard;

and the Public Guardian, Weintraub Tobin, UBS, Comerica, and @& all complicit wih and
participated in the fraudulent conveyance and conversion of Lillian's truss dstdin UBS account
Lillian also alleges UBS breached her privacy in providing information to thed®@bkrdian withou
her consent.

On August 30, 2016, thedithern Districtsua spont@etermined venue was improgkere and
transferredhe casdo the Eastern Distriavhere it determined venue was proper, finding thifiain's
claims arose out of events that occurred in Fresno, California. (Doc. 9.)

On Ocbber 31, 2016, Lillian filed a document entitled "Motion to Notify Court of a Conflig
Interest by Lillian Pellegrini- construed as seeking disqualification of the undersigratl a secon
document was filed by Lillian's daughter, Beverly Pellegrini, entitled "Noetiéeederal Jurisdictio
Under Federal Rule of Civil Procedure 60; Intervenor by Right Under FeRlelalof Civil Procedur¢
24; Joinder Under Federal Rules of Civil Procedure 19." (Docs. 14, 15.)

On November 3, 2016, Lillian was ordered to serve the complaint, and Beverly's matled
"Notice — Federal Jurisdiction Under Federal Rule of Civil Procedure 60; Intengn&ight Under

Federal Rule of Civil Procedure 24; Joinder Under Federal Rules of Civildtrec&9"("request tg

intervene")was held in abeyance until such time as the Defendants were served and the motion wz

properlyre-noticed. (Doc.16.) BetweenDecember 27, 2016, and Janu&y2017, each Defendant

filed a motion to dismiss. (Docs. 40, 42, 43, 44, 45, 46.)
On January 12, 2017Lillian filed a motion for venue change and a motion tay she

proceedings. (Docs. 53, 54.) On February 14, 2017, the Court denied Lillian's moticasster,

venue, stay the proceedings, dodlisqualify the undersigned(Doc. 76.) The Court did not reac

Beverly's October 2016 request to intervas& had never been feoticedfor a hearingand wasnot

properly before the Court.
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On February 24, 2017, Beverly filed a "notice of appeal" seeking imieed@peal of thg
Courts refusalto reach her request to intervene. (Doc. 80.) As Beverly's motion was never p|

re-noticed or set for a hearing and no order had therefore been issued regarding theofn

117

roperly

natter

interventionthat could be appealethe Court construed Beverly's "notice of appeal” as a motion for an

order on her request to intervene. (Doc. 81.) The Court set a hearing on this request, 4
parties with a briefing schedule, and continued Defendants' motions to dismiss &mdedmeurrently
with Beverly's request to intervene. (Doc. 81.)

. JUDICIAL NOTICE

Defendants UBS, Weintraub, and Fresno County each seek judicial notice of variou
documents. (Docs. 43-2, 44-2, 43-2, 57, 97.)

UBS and Bank of NY Mellon's Request (Doc. 44-2):

California Supreme Court RecordsCalifornia Supreme Court Docket in Case No. S238

(Doc. 44-2, Exh. 7).

Fifth DCA Records (1) an October 31, 2016, order Merchant v. Pellegrini Case No
FO072656 (Doc. 42, Exh.1); and (2) theDocket (Register of Actions) i@ase No. FO7265@oc. 44
2, Exh. 6).

FCSC Records and Filings, Case No. 10CEPR00683

e March 3, 2014, Memorandum of Points and Authorities in Support of Motion of Peti
Marleen Merchant to Enforce Subpoef@sc. 44-2, Exh. 8)

o April 4, 2014, FurtherReply of Petitioner Marleen Merchant to Opposition to Matior
Enforce Subpoenas (Doc. 44-2, Exh. 9)

e June 17, 2014 Order granting the Motion of Petitioner Marleen Merchant to Enforce S
(Doc. 44-2, Exh. 10)

e August 8, 2014, FCSOrder Directing ©mpliance with SubpoengBoc. 442, Exh. 11)
e January 21, 2015, Finding and Order After Trial (Doc. 44-2, Exh. 16)

e May 15, 2015, Order Removing Lillian D. Pellegrini as Trustee and Appointing Soc
Trustee; Order Directing Lillian D. Pellegrini toukd a Family Trust in the Amount
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$544,386.91 (Doc. 44-2, Exh.*2)
e September 4, 2015, Findings and Order After Trial (Doc. 44-2, Exh. 3)

e October 20, 2015, Ex Parte Order Freezing Accounts Held in the Name of Lillian ¥
Pellegrini at UBS Financié@ervices Inc(Doc. 44-2, Exh. 12)

e October 20, 2015, Ex Parte Order Directing UBS Financial Services Inc. to Pay $1,528
to the Fresno County Public Guardian as Successor Trustee of the FamilinSatsfaction
of Court Orders(Doc. 44-2, Exh. 13)

e November 16, 2015, Ex Parte Order Granting Full Authority to the Fresno Count
Guardian, as Successor Trustee, as to Liquidation of Family Trust Assetgi{ERdExh. 1

e AJanuary 22, 2016, Notice to Court and All Parties filed by (IB&. 44-2, Exh. 15)

Eastern District of California Orders and Filings in Case No. 1ci81564LJO0-EPG (1) an

October 14, 2015, document filed by Lillian Pellegrini entitled "Request for fErdr{®oc. 442, Exh.
4); and (2) an October 20, 2015, OrdeReimandDoc. 44-2, Exh. 5).

Weintraub Tobin's RequestDoc. 45-2, Doc. 57)

California Supreme Court Record<California Supreme Court Order issued January 11, 2

denying Lillian's petition for review of the Fifth DCA's October 31, 2016, dfidec. 57, Exh. A)

Fifth DCA Records (1) aNovember 18, 2015, i@er (Doc. 452, Exh. A) (2) aDecenber 4,

2015, Clarifying Order (Doc. 43, Exh. B) (3) aJanuary 19, 2016, order denying writ of superse
and dissolving temporary stépoc. 452, Exh. C) and (4) anOctober 31, 2016, order Merchant v.
Pellegrini, Case No. FO72656 (Doc. 45-2, Exh. D).

Fresno County's Requegboc. 43-2, 434):

Fifth DCA Records(1) aJanuary 19, 2016, order denying writ of supersedaes and diss

temporary stay (Doat34, Exh. A} (2) aOctober 31, 2016, order Merchant v. PellegriniCase No

FO072656 (Doc. 43-4, Exh. B).

* A copy of this order is attached to Plaintiff's complaint. (Doc. 1, &Y

® A copy of this order is attached to Lillian's complaint. (Doc. 1, &%
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Eastern District of California Orders and Filings in Case No. 1df&1564L JO-EPG (1) an

October 14, 2015, document filed by Lillian Pellegrini entitled "Request for fBrdr{®oc. 434, Exh.
C); (2) an October 14, 2015, document filed by Lillian Pellegrini entitled "Motion to Disn{i3st.
434, Exh. D) (3) aa October 14, 2015, document filed by Lillian Pellegrini entitled "Motion
Confidentiality" (Doc. 434, Exh. E); and (4) an October 20, 20%ba sponteorder of the Easter
District of California, remanding Lillian Pellegrini's case to the FCSC (D&4., £xh. F).

Underthe Federal Rules of Evidencda]' judicially noticed fact mst be one not subject
reasonable dispute in that it is either (1) generally known within the tetiporisdiction of the tria
court or (2) capable of accurate and ready determination by resort to souoses agburacyannot
reasonably be questied.” Fed. R. Evid. 201(b). "Theourt. . . musttake judicial notice ifa party|
requests it and the court is supplied with the necessary informafed.R. Evid. 201(c{2).

Rule 12(d) provides that if "matters outside the pleadings are preseratied tmt excluded b
the court, the motion must be treated as one for summary judgment under Rule 56.". C&dPR
12(d). However, there are two exceptions to this rule: a court may consideram@iewhich is
properly submitted as part of the complaint, or (2) matters of public record that haveidiegtly
noticed. Lee v. City of L.A.250 F.3d 668, 688-89 (9th Cir. 2001).

As orders of the court or documents filed with a coulrtha documentsdentified by Fresnc
County, UBS, and Weintraub Tobame subject to judicial notice as matters of public recétdrris v.
Cnty. of Orange682 F.3d 1126, 1132 (9th Cir. 2012). The trutithm correctness dhe factua
content of these documentgy not be judicialy noticed but theexistenceof the document or orde
andwhat theparticulardocument stategre subject to judicial noticd.ee v. City of L.A.250 F.3d 668
(9th Cir. 2001) (court may take judicial notice of another court's opinion, but not for the triné
facts recited therej but for the existence of the opinion).

Lillian argues the Court may not take judicial notice of théseuments without convertir

Defendantsmotions to dismissnto motions for summaryudgment, buthis isincorrect. Judicial
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notice of public documents is one of the leignding exceptions to Rule 12(d)'s prohibition
considering documents outside the pleadings in relation to a notitismiss. Leg 250 F.3d at 688
89. Defendants' requests for judicial notice are GRANTED.

IV. SUBJECT MATTER JURISDICTION

All Defendantsexcept Comericassert the Court lacks subject matter jurisdiction over Lilli
claims under thdRookerFeldmandoctrine, andhey arguedismissalis required pursuant to Fede
Rule of Civil Procedure 12(b)(1). Defendantsiemd Lillian's claims amount to an impermissil
collateral attack ofFCSCs judgments.

A. Legal Standard — Motion to Dismiss Pursuant to Rule 12(b)(1)

"As courts of original jurisdiction, federal district courts have no authoritgvew the final
determinations of a state court in judicial proceedingBranson v. Noit62 F.3d 287, 291 (9th Ci
1995) (citing Dist. of Columbia Court of Appeals v. Feldmat60 U.S. 462, 482 (1983)Worldwide
Church of God v. McNaj805 F.2d 888, 890 (9th Cir. 1986). "This is true even when the challe
a state court decision involves federal constitutional issues.(citing Feldman 460 U.S. at 48486;
Worldwide Church of GqdB05 F.2d at 891).This is so because, pursuant to 28 U.S.C. § 1257
power b review a state court's judgment lies solely with the United Statpee®e Court, not wit
federal district ourts. Feldman 460 U.S. at 476. In other wordgt]lhe RookerFeldmandoctrine
merely recognizes that 28 U.S.C. § 1331 is a grant of original jurisdiction, and does naze
district courts to exercise appellate jurisdiction over statet judgments."Verizon Md. Inc. v. Publi

Serv. Comm'n of Md535 U.S. 635, 644 n. 3 (2002).

® The Court notes several of Defendantsursts for judicial notice overlap.
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B. The Court Lacks Subject Matter Jurisdiction Under Rooker-Feldman

The Rooker-Feldmamloctrine has been subject to criticism as overused and little undefs
In 2005, the United States Supreme Court revisited the doctrieexon Mobile Corp. v. Saudi Bas
Industries Corp. 544 U.S. 280, 283 (200%nd reiterated it"is confined to cases of the kind frg
which it acquired its name: cases brought by statet losers complaining of injuries caused by st
court jJudgments rendered before the federal district court proceedingseocedrand inviting digct
court review ad rejection of those judgmerits.ld. at 284. The Court clarified that where there
parallel state and federal litigatioRpokerFeldman"is not triggered simply by the entry of judgmé
in the state court."ld. at 292. Moreoversection 1257 "does not stop a district court from exerc
subjectmatter jurisdiction simply because a party attempts to litigate in federal courtttar

previously in state court.'ld. at 293. Where a federal plaintifppfesent[s] some independesiaim,

albeit one that denies a legal conclusion that a state court has reached in a bagehe was a party .

. ., then there is jurisdiction and state law determines whether the defendaris presk@r principles
of preclusion’” Id. (quotingGASH Assocs. v. Rosemd®f5 F.2d 726, 728 (7th Cir. 1993)).

In its most recent application biye Ninth CircuitCourt of Appealsa case cited with approv
by theSupremeCourt inExxon theRookerFeldmandoctrine was held not to applyNoel v. Hall 341
F.3d 1148 (9th Cir. 2003)In Noel the court observetthatin its routine applicationRookerFeldman
is "exceedingly easy.ld. at 1155. However, the doctrifibecomes difficult- and, in practical reality
only comes into play as a contestediesswhen a disappointed party seeks to take not a formal ¢
appeal, but rather its de facto equivalent, to a federal district'cddrt.

The court explained that it "is a forbidden de facto appeal uRdekerFeldmanwhen the
plaintiff in federal district court complains of a legal wrong allegedly modtted by the state court, al

seeks relief from the judgment of that courtd. at 1163. A forbidden de facto appeal is brough

" SeeThomas D. Rowe, Jr., "Rook&eldman: Worth only the Powder to Blow it Up?," 74 Notre Dame L. Rev. 1081,
(1999) (observing the "notable frequency" with which federal coavtskie RookeiFeldman to find thelack jurisdiction).

12

stood.

ic

m

ate

S

D
>
—+

sing

ma

J7

al

direct

tin

1083




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

two kinds of cases: (1) where a "federal plaintiff coom@abfharm caused by a stateurt judgmen
that directly withholds a benefit (or imposes a detriment on) the federal ffldated on an alleged
erroneous ruling by the court”; and (2) where a federal plaintiff complairsslégofal injury caused by
stae court judgment, based on an allegedly erroneous legal ruling, in a case in which thke
plaintiff was one of the litigants.Id.

Thislitigation fits into the second type of cas#entified inNoel and despite some of the nof
difficulties and narrow scopeof the RookerFeldmandoctrine, it is applicable hereTo determine
whetherRookerFeldmandeprives the court of subject matter jurisdiction, "the immediate inqu
whether the federal plaintiff seeks to set aside a state court judgmevtiether he is, in fac
presenting an independent clainTaylor v. Fed. Nat'l Mortg. Ass'1374 F.3d 529, 531 (7th Cir. 2004
"Claims that directly seek to set aside a state court judgment are de faesdsagnd are barred withg
additional inquiy.” 1d. Federal claims that were not raised in state court or that do not, on the
require review of a state court's decision may still be subjeRbtkerFeldmanif those claims ars
inextricably intertwined with a state court judgmeld.

Lillian's injury for all Defendants' alleged condustthe loss of UBS accouasetsesulting
from FCSC's order that she pay $1,528,271.4%héd-amily Trusthrough the Public Guardiarillian
states she haought a "disngsal" through the FCSC atige Fifth DCAbefore theorder for paymen
was issued by thECSCG but due to failures of due process dtitrough the courts' negligence, t
property has been stolen and dismissal is tod'lgtempilt., p. 42:183.) Lillian maintains her "only

remedy now is to demand payment "of the full claim.” Lillian asks this Court to enter aull

judgment” in her favor, and then ordédBS to replace allher assets andeimburse Lillian for the

associated costs, liabilities, and interest.

Although Lillian generallyallegesviolations of due procesand makes reference to fraadd

conversion, none of her claims are pled distinctly as causes oh ag#nst particular €&endants,

Rather, her complaint is an amalgamation of the various reasons whySiddeked jurisdiction ove
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her trust, made incorrect legal determinaticars] issued a judgment and orders thatvaid due to
fraud on the court.Lillian's alleged injury from all Defendants' conduct is one in the sabiléan's
UBS accountsverelevied to pay $1,528,271.44 to the Family Trypsirsuant to the FCSC ordehet
remedy she seeks is return of the $1,528,271.44 plus additional costs and én#ethsugh Lillian
does not explicitly ask to void the FCSC's judgmamtl ordersseeking reavery of the sum FCS
ordered she pay to the Family Trust is tantamount to such a reduesitat sense, Lillian's entil
complaint is a de facto appeal of the FCSC judgment, which is barred Raodker-Feldman Seeg
Long v. Shorebank Dev. Corpgl82F.3d 548, 557 (7th Cir.1999) [&] litigant may not attempt t
circumvent the effect oRookerFeldmanand seek a reversal of a state court judgment simp
casting the complaint in tHerm of a civil rights action.").

Parsing Lillian's allegations intdistinct claims including claims for due process violatior
against the FCSC as well as fraud and conversion claims against thaimgni2efendants, thes
claims are inextricably intertwined with the state court judgment and theredog@lso barred unet
RookerFeldman In Feldman the Court expanded the doctrine to include claims that were inextr
intertwined with the state court's ultimate decisioReldman 460 U.S. at486-87. Inextricably
intertwined claimsare those that would necessarilgquire the distct court to review gudicial
decision of a state court, something the district court has no jurisdictior? téddo.

SinceFeldman lower federal courts have formulated different criteria and ruledet@rmining
which claims are "inextricably intertwined" with the state court's judgmenit thatRookerFeldman
applies. The Ninth Circuit has embraced the GASH approaemed for the Seventh Circuit decis
formulating the approachio determine whether claims atmextricably intetwined: Noel 341 F.3d

at 1164 (citing GASH Assax v. Village of Rosemont995 F.2d 726 (7th Cir. 1993"Of the

8 Lillian also claims she is entitled to double and triple damages und€attiernia Probate Code §§ 859, 13605. (Cmp|
p. 42.)

® There are very limited exceptions to this jurisdicéibprohibition, including writs of habeas corpus under 28 U.S.C.

2254,
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formulations in the other circuits, we find most notable (and most useful) the dwonitarlation of the
Seventh Circuit, first articulateat some length by Judge Easterbrook GA$H")). Under thig
approach, whether a claim is "inextricably intertwined" "hinges on whétieefederal claim allege
that the injury was caused by the state court judgment, or, alternativedyhex the federal clair
alleges an independent prior injury that the state court failed to remd&aylor, 374 F.3d at33
GASH 995 F.2d at 7229. Thus, if a plaintiff is not seeking to set aside the state court judgme
rather presents "some independent claiaven if it is one that denies a legal conclusion that a
court has reached in a case to which he was a party,Rbeker Feldmardoes not apply and th
federal court has jurisdictionTaylor, 374 F.3d at 533.

Although Lillian asserts due prog® violations bythe courts andhe judgesinvolved in the
underlying Probate proceedintsthe essenceof her complaint is Hat FCSC improperly and
impermissiblydetermined she was required to fund the Family Trust when Angelo died in&@f
then erroneously ordered that she fund the Family TrAsjudicating and deciding any due proc
violation by the state court necessarily implicaf€3SC's judgment, rendering those guoecesslaims
against FCS@nexplicably intertwinedwith its judgment

Lillian's claimsaganst Fresno County, UBS,NB/, Comerica, and Weintraubobin for fraud
and conversion arsomewhatmore difficult, in part because the allegations are scattered, vagu
conclusory. Someallegations relate tthese Defendantg€ompliarce with the FCSrder that the
Family Trust be fundedrom Lillian's UBS accountassets Lillian alleges that UBS, BY, and
Comerica refused to stop the payment from her UBS account whereghested it, and that th
constitutedconversion. (Cmplt., pp. 230, 3839.) Lillian also allegegenerallythat in providing he
account information to the Public Guardian amdreezing hemlaccountprior to a court order to do s

UBS breached its duties of privaeyd breached a contract. In essence, however, these alle

19 Although there were allegations of various due process violationsfieyedt FCSC judges, none were identified
Defendants.
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stem from the=CSC's ordersemoving Lillian as trustee of the Family Trust, freezinjan's UBS
accountsand ordering distribution of Lillian'assets to théamily Trust via the Public Guardiamn
element of these claims necedlyarequires that the FCSC orders executing its judgment

somehow void or invalid, thus implicating the underlying state court judgment. Even tztéinég

Lillian alleges UBS froze her accounts before an order was in place to do so eowise

impermissibly divulged information to the Public Guardiéme only damage she allegas a result of

this conduct ighe loss of assets from her UBS accoumthich is directly tied to the FCSC order tk
she fund the Family Trust by making payment to theliP@uardian. Moreover, the allegation th
information was provided to the Public Guardian regarding her UBS accounts is amidbyr
connected to the FCSC order appointing the Public Guardian successor trustee oflth&rksiand
implicates the Pdlx Guardan's rights and obligations as successoistée to seek financi
information. Lillian vigorously contends the FSCS order appointing the Public Guardiamsteetivas
invalid, impermissible, and otherwise in violation of her right&nalyzing these allegations wi
necessitatean evaluation oFCSCs order that Lillian pay UBS trust assets to the Public Guar
These clans are inextricably intertwined with the FCSC judgment.

Another portion of the allegations against Fresno County, Weintraub Tobin, and U&Sa
fraud on the court anallegedmisrepresentations the Defendantsiade tathe FCSC or the Fifth DC
regarding the nature of the Family Trugbee, e.gCmplt.,p. 28:23-26 (UBS colluded with Weintra
Tobin and Fresno County); p. 18:26:24) ("Weintraub Tobin knowingly and falsely claimed" ir
2012 petition that the Family Trust was created, and ¢leemed in a brief filed before the Fifth DG
thatthe trust was "supposed" to have been created, evidencing the misrgpi@san2012).)

This is very similar tdraud-on-the-courtclaims considered by the Seventh CircuitTaylor,
374 F.3d at 533. There, the plaingibpellant, Taylor, lost her home in a judicial foreclosure ac
Rather than directly appealingethstate court judgment, Taylor fileal separatesuit alleging the
defendant mortgage company and its law firm committed extrinsic fraud ardd dpon the court b
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instituting wrongful foreclosure actions against her in violation of fed&edltes. Thelefendants

removedthe caseto federh court where itwas dismissed for lack of jurisdiction undBooker

Feldman On appeal, the court hel@laylor's alleged injurieslid not stem from anndependen

D

—

violation of her rights, but from the alleged extrindfaud upon the state court and intentignal

deprivation of her property that she clainmzturred due to that violation. As suthe claims werg
inextricably intertwinedvith the state court's judgment and barredRbpker-Feldman

Like Taylor, Lillian's allegations of fraud on the court do not arise flmindepender
violation of her rights, but from the court processes she claims were inonobdither rights and fron
purportedmisrepresentations various Defendants miadeharacterizing t&~CSCthe nature othe
1999trust and the trust assets. Notably, Lillian also alleges that FCSC knew laddaud and wal
complicit with it — which intertwines all the fraud allegations with the FCSC's orders and judg
(Cmplt., 20:2621:2.) There is © way to examine the alleged fraud on the court without evalu
FCSC's underlying legal determinations. See Worldwide Church of God05 F.2d at 89823
(impossible to evaluate constitutional claims without conducting review of state'scéegal
deteminations and jury verdict, thuRookerFeldman applied to constitutional claims).Lillian's
allegations of fraud on the couagainst Fresno County, UBS, Weintraub Tolbie inextricably

intertwined withFCSCs legal determinations and iisdgment*

L illian alleges UBS filed a document before FCSC contaimirigvrongful death ransom" against Beverly, but thi
difficult to frame as a "claim" for relief. The allegation of "wrongfubtferansom" seemingly relates to a January 2
notice filed by UBSin the FCSC casébut that filing contains nevords that could be construesd a "wrongful deh
ransom." (SeeDoc. 97.) The Court considers that allegation in more depth beldvgtdnding alone, it is difficult, if ng
impossible, taconstruethis as a claim for relief, articularly as Lillian has no standing to seek any rereBeverly's bealf,
and there is no allegation relating to Lillian herself.

Lillian's bare allegation against Comerica is that it may have been tbsitep bank for the Public Guardian and it wo
not respond to Lillian's request to stop payment and return her UBS f(@dplt., pp. 3839.) Construing this assertion
some type of claim, it is still inextricably intertwined with FCSC'seonebquiring payment be made to the Public Guar
and cannot be considered without examining FCSC's underlying legahihetgons.
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Because Lillian's complaint amois to a de facto appeal BESC'slegal determinations the
underlying probate matter, and because all other allegations that can beetb@strclaims again
various defendants aradxtricably intertwined witfFCSCs legal determinations and judgmentse
Court finds it lacks subject matter jurisdiction over Lillian's complaintier theRookerFeldman
doctrine, and it is DISMISSED.

V. BEVERLY'S REQUEST TO INTERVENE

As the Court finds it is without subject matter jurisdiction over Lillian's complainte ttem be
no jurisdiction over any complaint in intervention filed by Beverlgee Canatella v. Californjz
404F.3d 1106, 11139th Cir. 2005) (intervention as of right cannot extend federal jurisdict
Mattice v.Meyer, 353 F.2d 316 (8th Cir. 1965) (where no action was pending since plaintif
without standing to initiate an action, person who sought to intervenemaictff could not complair
on appealed that he was not allowed to do lHojpbs v. Police Jury of Morehouse Parigl® F.R.D.
176 (D. La. 1970) (intervenor takes case as he finds it and may not intervene if there is neypi
before thecourt); see also/C Fed. Prac. & Proc. § 1917 (3d ed.) (2017) (intervention presuppos
pendency of amaction in a court of competent jurisdiction and cannot create jurisdiction if oneds
before).

Even if there wee jurisdiction over some claim inillian's complaint,for all the reasons s
forth below, the request for intervention is DENIED.

A. Beverly and Lillian's Request "for Intervenor by Right or Joinder"

Aside from the jurisdictional issug¢he Court notes the procedural awkwardness of Bevg
requestto intervene. Beverly is not eligible to represent Lillian before this Courtubecshe is ng
admitted to the California Baand she is not eligible to practice before this Court pro hac
Nevertheless, Beverly continues to draft and file all Lillian's papedtssrcase:

Lillian Pellegrini is Settlor/Trustee and competent but shiesléagal skill and acumen

to be able to prepare and file her own papers by herself. Lillian PellagdriBeverly
Pellegrini discuss all legal issues completely and thoroughly and all fdneg®ad
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aloud to Lillian Pellegrini to facilitate her compmaision and compensate for her
diminished vision acuity . . . [w]ithout representation, Lillian Pellegrini béisd on
servicegrovided by Beverly Pellegrini.

(Doc. 15, 9:19-27.)

At the February 13, 2017, hearing on Lillian's motions to staytransfe venue and to
disqualify the undersigned, the Court explained to Lillian that if she were uttal#present herse
she would need to retain counsel, which could not be her daBgterly. The request to intervemne
signed by both Beverly and Lillian, and they both request that "the District Contttigeamotion for
intervention by right or in the alternative, grant joinder under Federal Rule 19 tat [Baverly
Pellegrini” to participate in the litigation. (Doc. 15, 102T:2.) It appearsane of the motivation t
intervene stems from Lillianjsurportednability to represent herseli pro se*?

The requestto intervenefirst asserts the Court has jurisdiction over claims of an intery
under 28 U.S.C. 81367, and then asserts the Court has jurisdiction under Federal Rule
Procedure 60 due to "fraud on the Court that was perpetrated with an intent and knowladgk
property from Lillian Pellegrini.” (Doc. 15, 2:2)

Beverly andLillian requestthatBeverly be permittecotintervene as a matter of right or that
be joined under Rule 19. The basis for this request is articulated, in relevarg falbves:

The property involved in this action before the District Court is property that is owned

by and belongs to Lillian Pellegrini, over which Lillian Pellegrini retainedrobsince

acquisition through inheritance in 1999 from her siblings['] estates. This property was

stolen from her revocable trust through the unauthorized sale of invested asshts and t

proceeds wre withdrawn without notice or authorization.

Beverly Pellegrini was appointed -taustee to protect Lillian Pellegrini's rights

to her property and income and to protect trust assets to generate wealth. Beverl

Pellegrini is also a named beneficiarf this trust and is a named beneficiary of a

general power of appointment. Because Beverly Pellegrini, as benefibasyan

interest in the property that was stolen and an obligation by contract tot friblien

Pellegrini's rights to her property, Beverly Pellegrini has a right afivietgion to protect
her interest. By protecting her interest, she is also protecting the preceédnegtimf

12 Given the coordination of this lawsuit between Lillian and Beverlychative, it is unclear why Beverly was not addg
as a ceplaintiff from the outset.
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the real party of interest, Lillian Pellegrini, as owner and as Settlor/Trustee

The matter before this Blirict Court is the recovery of the unauthorized sale of
invested assets and withdrawal of proceeds that has caused substantial teencial
Lillian Pellegrini and future beneficiaries. The property was stolepugir extrinsic
fraud and fraud on th€ourt by prohibiting any semblance of due process when the
Court lacked statutory authority to exercise any jurisdiction over Lill&legrini or her
property held in any of her trusts at any time and the Court thereby exceeded its
jurisdiction to pernti stealing and conversion of assets owned by Lillian Pellegrini. The
liquidation has caused an overall loss resulting from the unauthorized sale of
investments and denied income and growth and wealth for which Beverly Pelleggini w
requestedby Angelo Pd#egrini and Lillian Pellegrini to help preserve through her
investment experience as a securities analyst of a broad spectrum of industries
understanding of financial markets and economics.

(Doc. 15, 8:323.) Lillian and Beverly maintain thatBeverlys intervention is necessary to prote
Beverly's interests as a beneficiary of the trust, and, on her own, Lillian laekegal and physic:
skills necessary to adequately defend Beverly's interests.
B. Legal Standards
1. Intervention As of Right
Feceral Rule of Civil Procedure 24(a)(2) provides for intervention as of right winer
potential intervenor "claims an interest relating to the property or transaletibrs the subject of th
action, and is so situated that disposing of the action maypaactical matter impair or impeded t{
movant's ability to protect its interest, unless existing parties adequepebsent that interest.” T
Ninth Circuit has artiglated four requirements for intervention as of right under Rule 24(a)(2):
(1)[T]he [applicant's] motion must be timely; (2) the applicant must have a 'significantl
protectable’ interest relating to the property or transaction which is the tsabjie
action; (3) the applicant must be so situated that the disposition of the acycmsraa

practical matter impair or impeded its ability to protect that interest; and (4) the
applicant's interest must be inadequately represented by the parties toothe act

Freedom from Religion Found v. Geithné&44 F.3d 836, 841 (9th Cir. 2011) (qugt Cal. Ex rel.
Lockyer v. United Stated50 F.3d 436, 440 (9th Cir. 2006)). Proposed intervenors must meet &
criteria, and "[flailure to satisfy any one of the requirements is fatahe@oapplication.” Perry v.

Proposition 8 Official Proponest 587 F.3d 947, 950 (9th Cir. 2009). In evaluating motion
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intervene, "courts are guided primarily by practical and equitable consiteraand the requiremen

for intervention are broadly interpreted in favor of interventiobriited States v. Alisal Water Corp.

370 F.3d 915, 919 (9th Cir. 2004)Courts are to take all weflleaded, nonconclusory allegations

the motion to intervene, the proposed complaint or answer in invention, and the declangiansg

the motion as true absent shamvolity or other objections.” Sw. Ctr. For Biological Diversity V.

Berg 268 F.3d 810, 820 (9th Cir. 2001).

2. Permissive Intervention

Under Federal Rule of Civil Procedure 24(b)(1), "[o]n timely motion, the court mawitg
anyone to intervene wha . has a claim or defense that shares with the main action a common ¢
of law or fact." Permissive intervention "requires (1) an independent groundrigdigtion; (2) a
timely motion; and (3) a common question of law and fact between the movant's cidefiermse an
the main action." Freedom from Religion Found644 F.3d at 843 (quotingeckman Indus., Inc.
Int'l Ins. Co, 966 F.3d 470, 473 (9th Cir. 1992)). "Even if an applicant satisfies those thr
requirements,” however, "the district court has discretion to deny perenistervention.” Donnellyv.

Glickman 159 F.3d 405412 (9th Cir. 1998). "In exercising its discretion, the court must con

whether the intervention will unduly delay or prejudice the adjudication of tgmalrparties’ rights.|

Fed. R. Civ. P. 24(b)(3). "[T]he court may also consider other factors in thesexefdts discretion
including 'the nature and extent of the intervenors' interests' and 'whethetetirenors' interests a|
adequately represented by other partieB&rry, 587 F.3d at 955 (quotin§pangler v. Pasadena Ci
Bd. Of Educ.552 F.2d 1326, 1329 (9th Cir. 1977)).

Both permissive and intervention as of right motions must be served on all paitesyiftion
must state the gunds for intervention and be accompanied by a pleading that sets out the @
defense for which intervention is sought." Fed. R. Civ. P. 24(c).

3. Amendment of the Complaint to JoinA Party under Rule 15

Federal Rule of Civil Procedure 15(a)(2) requires the court to "freely tpewe to amend
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pleading "when justice so requires.” Fed. R. Civ. P. 15(a)(2). This policy is "apptleeéxtreme

liberality." Owens v. Kaiser Found. Health Plan, In244 F.3d 708, 712 (9th Cir. 2001). It is with

the court's discretion whether to grant or deny leave to aménded States v. Webb55 F.2d 977
979 (9th Cir. 1981). "In exercising this discretion, a court must be guided bpdleelying purpose @

Rule 15 to facilitate a decision on the merrather than on the pleadings or technicalitiekd” In

considering requests to amend, courts analyze the following factors: (1) thadZpundue delay, (3

prejudie to the opposing party, (4) futility of amendment, and (5) whether plaintiff leagsopsly
amended her complainAllen v. City of Beverly Hills911 F.2d 367, 373 (9th Cir. 1990).
C. Request for Intervention under Rule 24 is DENIED

1. Lillian and Beverly's Motion for Intervention or Joinder is Procedurally

Defective

Initially, no matter how the October 2016 request isstoed —whether as a motion t

interveneor a motion to amend the complaint to add Beverly as a plaitifé motion is defective.

Any motion for intervetion under Rule 24 requirdee motionto "be accompanied by a pleading t
sets out the clainor defensdor which intervention is sought." Fed. R. Civ. P. 24(c). No prop
pleading has been submitted to the Court. Lillian Bederly's request indicates thdt Beverly is
permitted to interveneanaddendum to the complaint "will include" causes of action under 18 U
§§ 1961, 1962, 1956, and 1957code sections promulgatachder theRacketeer Influenced ar
Corrupt Organizations A¢tRICO"). This citation to various code sectiaasnsufficient for the Court
to infer the substance of the cteBeverly wishes to asseauhder RICO.

The same is true of a motion to amend the complaint to name Beverly as a pldtodiéf
137(c) of the Local Rules for the U.S. District Court, Eastern Distri@adifornia, states in pertine

part that, "[i]f filing a document requires leave of court, such as an amended coraft&aitite time tq

1318 U.S.C. §§ 1957, 1958 are criminal statutes that do not contain a priyetefraction.
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amend as a matter of course has expired, counsel shall attach the documend poopedéded as a
exhibit to the moving papers seeking such leave." The Court has discretion tordetigrato amenc
for failure to attach a proposed pleading as required by local Wikders v. Weyerhaeuser Mortga
Co, 582 F.2d 503, 507 (9th Cir. 1978As noted aboveBeverly has failed to attach a propos

amended complaint or describe the new ctaimsufficient detail. A court's ability to evaluate t

propriety of a motion to amend a pleading is hampered when the moving papers do nio¢ descr

proposed amendments in sufficient detail or attach the proposed amended pléading. States V.

Molen, No. 2:10ev-02591MCE-KJN, 2011 WL 3678431, at *2 (E.D. Cal. Aug. 22, 201Ak either g

request for intervention or a motion to amend, tlygiest is procedurally deficiewithout a propose
pleading.
2. Lillian and Beverly's Motion for Inte rvention is Substantively Defective

In considering the intervention of right factors set forth by the Ninth CincuBeithner 644

F.3d at 841the motion is timelyas the pleadingbave not closed and no schéslhas yet been set.

Given thisposture Beverly's intervention doasot posea risk ofundue prejudice to DefendantSee
United States v. Oregoii45 F.2d 550, 552 (9th Cir. 1984).

The second factor, whether the applicaas a gjnificant protectable interest, is fatal to |
request An applicant seeking interventidras a significant protectabieterest in an action if (1) sh
asserts an interest that is protected under some law, and (2) there is@nStafabetwee its legally
protected interest and the plaintiff's claimd\tw. Forest Resource Council v. Glickm&2 F.3d 825

837 (9th Cir. 1996). In addition, an applicant to intervene must be "so situated that disposin

action mayas a practial matter inpair or impede" her ability to protect hieterest. Fed. R. Civ. P.

24(a)(2). Beverly claims that she is atogstee with Lillian,and she is also a beneficiarytbg trust,

However, these allegations acenclusory -there is no allegation when Beverly was madérastee,
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of what particular trust she is ¢nsstee, or of what trust she is benefici&hyt is simply too vague an

d

conclusory to assert doustee and beneficiary status tbe trust to allege a significant protectaple

interest. Moreower, this allegation is facially contradicted by Lillian's complaint which states

Lillian "is the only party of interest as Settlor, Trustee and soleeti®ary of the [1999 Trust].

(Cmplt., 3:26-28.) Lillian also asserts she revoked the trust sometime in 2008. (Cmplt., th.&B) k

Moreover, even assuming Beverly has a significant protectatérest, Beverly and Lillia
havenot shown that Lillian will not adequately represent Beverly's interests. Loamsider thre
factors in assessinghether the present party will adequately represent the interests of theegpl
intervenor: (1) whether the interest of present party is such that it will undoubtedly ma&e aa
proposed intervenor's arguments; (2) whether the present party isecapabWwilling to make sug
arguments; and (3) whether a proposed intervenor would offer any necessarptelémnehe
proceeding that other parties would neglestakaki v. Cayetana324 F.3d 1078, 1086 (9th Cir. 200
The "most important factor in d&mining adequacy of representation is how the interest com
with the interests of the existing parties. When an applicant for intevmeantd an existing party ha
the same ultimate objective, a presumption of adequacy of representation ddises."

Beverly and Lillian's argument as to adequacy of representation focusabiamslLphysical

limitations that preclude her from representing herself and the inability ttelaca retain counsel.

This is essentially an argument that, although Bgus ineligible to represent her mother before
Court, Beverlywishes to become a party she can litigate the case on lbevn andLillian's behalf.
Under these circumstances, Beverly has not established Lillianwgling or legally incapableof
making all Beverly's arguments with regard to the claims regarding Lillian's trust. eRdtilian
"lacks legal skill and acumen to be able to prepare and file her own pgdeessblf.” If that is true

Lillian cannot proceed pro s&ith the case- adding Beverly to the suit as a plaintiff does not ¢

*1n her reply brief, Beverly states a UBS account statement attached to thiaicbirears her name as-tastee, which ig
sufficient to establish this fact. This bare reference on an account dopsoume any details regarding which tr
Beverly is cetrustee or when this occurred.
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Lillian's inability to represent herself. Intervenor is not a mechanihereby an unrepresent
plaintiff hands off her case to another patt litigate it on her behalf.There is no showing thg
Beverly's interests diverge from Lillian in some way that requires Bevgntg'sence in the litigatio
For these reasons, Lillian and Beverly's request to interverad aght is both substantively ar
procedurally flawed and cant be granted.

Thesesame deficiencies preclude Beverly's request for permissive intenveritiis not clea
how Beverly'snterests diverge from that of her mother, such that Beverly needs to mge¢osprotec
her own interests. Without a proposedendedccomplaint, he jurisdictional basis of the complaint

intervention is noascertainable, anthe Court cannot evaluate the viability of any claims under R

Beverly states she wishes to file. Both procedurally and substantively, thestrégu@ermissive

intervertion is defective and cannot be granted.
D. Amendment to Add Beverly asA Party under Rule 15 is DENIED

Finally, even onstruing this filing as a motion to amend the complsimiply to add Beverly a
a phintiff, the request cannot be granted. While amendment to the complaint should be freely
where the amendment is futile a request to amend will not be gra@teathg v. Chen80 F.3d 1293
1296 (9th Cir. 1996). For the reasons discussed below, Lillian's claims are not viablasgweing
the Court has subject matter jurisdiction. Beverly will be precluded from litigdtege claims to th
same degreas Lillian, and thus amending the complaint to add her as a party is futile. With res
additional claims Beverly wishes to file agsi Defendants under RICO, those claims weot
properly presented to the Court in the form of a propa@seendedcomplaint. For all the reasons s
forth above, Beverly and Lillian's request to intervenBENIED.

VI. DEFENDANTS'MOTIONS TO DISMISS A RE GRANTED

The Court finds it lacks subject matter jurisdiction over Lillian's claims as actegaeal of

the FCSC judgment in the underlying probate matter prohibitdRidokerFeldman Even if the Cour

had jurisdiction ovemny of Lillian's claims however, none areiable, and Defendaritsnotions to
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dismiss must be granted.
A. Standard of Decision— Motion to DismissPursuant to Rule 12(b)(6)
A motion to dismiss pursuant to Rule 12(b)(6) is a challenge to the suffioétoy allegations

set forthin the complaint. Dismissal under Rule 12(b)(6) is proper where there is eitlaek aof a

cognizable legal theory" or "the absence of sufficient facts alleged under izatgriegal theory.|'

Balisteri v. Pacifica Police Dép, 901 F.2d 696, 699 (9t@ir. 1990). In considering a motion

dismiss for failure to state a claim, the court generally accepts as true théadkegathe complaint

U7

construes the pleading in the light most favorable to the party opposing the motion, and rasplve

doubts in the pleader's favdrazy Y. Ranch LTD v. Behrerigl6 F.3d 580, 588 (9th Cir. 2008).

To survive a 12(b)(6) motion to dismiss, the plaintiff must allege "enoug tiastate a clair
to relief that is plausible on its faceBell Atl. Corp. v. Twmbly, 550 U.S. 544, 570 (2007). "A clai
has facial plausibility when the Plaintiff pleads factual content that allows tin¢ tw draw the
reasonable inference that the defendant is liable for the misconduct allefyghctoft v. Igbgl 556
U.S. 662, 678 (2009). "The plausibility standard is not akin to a 'probability requirement,abkt
for more than a sheer possibility that a defendant has acted unlawfldly(uoting Twombly 550
U.S. at 556)."While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need d
factual allegations, a plaintiff's obligation to provide the ‘grounds' of Inistfement to relief’ require
more than labels and conclusionslWwombly 550 U.S. at 555 (internal citations omittedhus, "bae
assertions . . . amount[ing] to nothing more than a ‘formulaic recitation of thenédéme are ng
entitled to be assumed truelgbal, 556 U.S. at 681. "[T]o be entitled to the presumption of ti
allegations in a complaint . . . must contaiffisient allegations of underlying facts to give fair not
and to enable the opposing party to defend itself effectivedydir v. Baca652 F.3d 1202, 1216 (9
Cir. 2011). In practice, "a complaint . . . must contain either direct or inf@raflégations respectin

all the material elements necessary to sustain recovery under some viahtiedegal Twombly 550

U.S. at 562. To the extent that the pleadings can be cured by the allegation of addititmad f
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plaintiff should be afforded leave to amen@ook, Perkiss and Liehe, Inc. v. Glal. Collection Serv,
Inc., 911 F.2d 242, 247 (9th Cir. 1990) (citations omitted).
B.  FCSC'sMotion to Dismiss is GRANTED"

Beyond the jurisdictional argument undRooker-FeldmanFCSC contends Lillian'sclaims

against it are barred by the Eleventh Amendment of the U.S. Constitutchorecluded by judicial

immunity; moreovergven if Lillian's claims were somehow cognizable, they must be dismiss
failure to comply with the California Government Claict. (Doc. 42-1.)

Lillian's claims against FCSC, ean be cobbled together from the amorphous allegations
complaint, relate entirely to FCSC's adjudication of the trust administratioesisisat arose im re
The Angelo John Pellegrini and Lillian Dorothy Pellegrini Revocable Living Trust, dated 1R
1999 Case. No. 10CEPR00683, Fresno County Superior Court. Lillian alleges FCSC acted
any jurisdiction over the 1999 Trust and its orders where thereforeROBIC was without jurisdtion
to appoint a trustee over the Family Trust, since that trust never existgalt.(24:14); it violated
rules of due process by granting and imposimignctions without notice or a hearing (Cmplt., 2%:
28, pp. 23-24); and it was without any jurisdiction to order UBS to farnifian's account informatio
or to freeze andevy Lillian's UBS account (Cmpilt., pp. 225). Lillian also alleges FCSC "facilitate
the fraud" by denying due process in issuing rulings before trials or heaookplace, denyin
Beverly Pellegrini a chance to be heard or permitted to be present at heariogs] igwvidence relate
to the existence of the Family Trust; and lacked any authtorigsue orders regarding Lillian's try
property. (Cmpilt., pp. 31-35.)

1. The Eleventh Amendment Bars Lillian's Claims Against FCSC

FCSC contends the Eleventh Amendment bars suits seeking either damages ovenjelinsit

against a state, an arm of the state, its instrumentalities, or its agencies. Btatarecstatentities

15 FCSC filed two identical motions to dismiss. (Docs. 40, 42.)
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for the purposes of the Eleventh Amendment, and thus FCSC maintains it is immunigllfesrs
claims which arise out of its official actions in adjudicating the underlyingt tagiministratiorn
proceedings.The Court agrees.

Put simply, Lillian can state no claim against FCSC (or its employe&saining to itg
adjudication of her trust in probate proceedirigercause such suits are barred by the Eley
Amendment. Simmons v. Sacrament®l8 F.3d 1156, 1161 (2003) (citikgill v. Mich. Dep't of Stat
Police 491 U.S. 58, 70 (1989) (holding that "arms of the Sfatéleventh Amendmergurposes'are
not liable under § 1998 Greater L.A. Council on Deafness, Inc. v. ZpBi2 F.2d 1103, 1110 (9
Cir. 1987) (We conclude that a suit agat the Superior Court is a suit against the State, barred |
eleventh amendment.")).

2. FCSC's Additional Arguments

As the Court finds Lillian's claims against FC&@barred by the Eleventh Amendment, it d

not reach FCSC's alternative argunsegpertaining to immunity and the Government Tort Act. Ee

the RookerFeldmandoctrine does not deprive the Court of jurisdiction, Lillian's claims against F

must be dismissed with prejudice as barred by the Eleventh Amendment.
C. UBS and BNY's Maion to Dismissis GRANTED

Beyond arguingRookerFeldmandeprives the Court of jurisdiction over Lillian's compla
UBS and BNY contend Lillian's claims against them are subject to dismissaltbhad#sctrines of re
judicata, collateral estoppel, law of the camed the Antiinjunction Act, 28 U.S.C. § 2283. UBS a
BNY also contend Lillian's claims must be dismissed as vague, unsupported, andigiblatel

Lillian alleges UBS colluded with Marleen Merchant's counsel, Weintraub Ttbirgleas
Lillian's UBS account statements pursuant to MartesubpoenaeforeFCSC had a chance to rule
Merchant's petition to enforce the subpoenas. (Cmplt., 2B)5 She also claims UBS releas
statements to the Public Guardian in August 2015 that were not the statemerdtedequd thos

statements were furnished without prior notice or authorization from Lillidlhan asserts UBS kney
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that she was the settlor of the 1999 Trust, that no Family Trust was evedcesat that she intend

to sel the San Francisco real property in 2008. She claims that UBS ageeednform to the

demands of Weintraub Tobin and Fresno Cotrkygowingly and intentionally aiding and abetting
conversion and theft of her UBS assets. (Do€rhplt., p. 2730) She contendslBS breached he
right to privacy in her accounts and froze her account in September 2015 d®yoceurt order o
ruling was issued; breached its contract by harassing her for unnecessgatgy ipformation; made
"wrongful death ransom" against Beverly's life; and demanded she remove all dventadoom UBS
within a week or face further liquidation.

1. Issue Preclusion Bars CertairClaims Against UBS®

UBS contends Lillian's claims are barred by the doctrine of issue pretlusi® the Court

understands Lillian's allegations, her claims of fraud, unspecified privalations, breach of contrac

and "wrongful death ransom" spring directly from UBS' compliance WitBE's orders directing UB
to comply with Marlene Merchant's 2014 subpoena requests; to freeze LIWBS'siccounts pursua
to the October 20, 2015, order; to allow the Fresno County Public Guardian access atidrdis
direct UBS on what assets in Lillian's account to liquidate; and to pay $1,528,271.44Pwoktbe
Guardian. Lillian's claims are premised on the notion that FCSC had no junisdactssue any orde
regarding the trust assetand that UBS acted in a spurious and unlawful manner in carryin

FCSC's orders

16 Even if Beverly wereadded as cplaintiff, her claims would be barred by issue preclusion to the satestes Lillian
becauseshe and Lillian are in privity. To determine privity, courts examirepracticalities of the situation and determ
whether the parties are sufficiently close to afford application of the pesaip preclusion.Armstrong v. Armstrongl5
Cal. 3d 942, 951 (1976)Privity may be established by "a mutual or successive relationship &athe rights of propert
or to such an identification in interest of one person with another apriesemt the same legal rightsCitizens for Open

Access to Sand & Tide, Ine. Seadrift Ass)n60 Cal. App. 4th 1053, 1069 (1998) (internal citations omitted). Privég|"

also been expanded to refer to . . . a relationship between the party to be eatappieal unsuccessful party in the p
litigation which is 'sufficientlyclose' so as to justify application" or preclusidd. at 106970. Privity will also be found
where the two parties have a "sufficient commonality of interesi&hoeSierra Preservation Council, Inc. v Tah
Regional Planning Agenc$22 F.3d 1064, 1081 (9th Cir. 2003). In her motion to intervene, Beverly allegasd Lillian
are cetrustees. As such, they share a sufficient commonality of interetbis trust and its assets to establish privity in
underlying lawsuit regarding administration of the trust.
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Issue preclusion can be invokied one not a party to the first proceeding, such as UBS, a(
a party who had a "full and fair opportunity to litigate the issue in the first lmatsst," such a
Lillian. DKN Holdings LLC v. Faerbei61 Cal. 4th 813, 820 (2015). The underlyingeabve is to
preclude a party from #itigating an issue that has been finally decided against that party in &
suit. Id.

Issue preclusion prohibits the-lregation of issues argued and decided in a previous case
if the second suit raises different causes of action. Issue preclusiompplly "(1) after fina
adjudication (2) of an identical issue (3) actually litigated and necgsdatlded in the first suit an
(4) asserted against one who was a party to the first suit or ongitg with that party.” Id. at 819.

Here, Lillian had a full and fair opportunity to litigate in the underlying pedo®y whether th
Family Trust existed and should have been funded at the time of Angelo's death in 2008, the
the Family Trust should have been funded, and whether Lillian was fit to act as wlighe Family

Trust Thoseidentical issues were finally decided against Lillian by FCSC in the underlyasg

which wasaffirmed by tle Fifth DCA andLillian's petition for review befie the California Supreme

Court was denied’ The requisite elements for issue preclusion are satisfied, and Lilliantcstateoa
cause of action that seeks taliteyate the issue of whether the Family Trust existed or whethd
how muchit should have been funded. Lillian maintains UBS had information showing the H
Trust never existed. (Cmplt.,, 2729:11.) The existence of the Familyust, the amount it shoul

have been funded, and ®ther Lillian could serve dsustee were finally decidemhd are not subject

re-litigation. Lillian cannot state a fraud claim against UBS based on a theorwrhigy Hrust never

existed*®

' ECSC's January 2015 and May 2015 orders were final and appealable whdnassino appeal was taken within the
60-day period. Cal. Prob. Code § 1304(a); Cal. Rules of Ct., rule 8.104(a)(1an kiipealed in November 2015, and
FCC's orders were affirmed. Lillian sought review by the Californjpr&ue Court, which was summarily denied on
January 11, 2017. The FCSC's orders and legal determinations are ataow fi

18 The allegations against UBS asserting it worked a frauchercaurt in conjunction with Weintraub Tobin and Fre
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Lillian's allegations ofprivacy violatiors and contract breachppear to stem from UB,

providing account statements to the Public Guardian. Lillian, howevemrewas/ed as fustee of the

Family Trust as oMay 2015 and the Public Guardian was appethtoy FCSC as successor trus
There is no allegation by Lillian hown its role as trustee, the Public Guardian was not entitl¢
account information pertaining to funding of the Family Trust. 8Hegyationsuggests that the Pub
Guardian was not entitled to account information, which in essence seelgigate the appointmer
of a successor trustee.

Lillian's allegations that UBS wrongfully paid the Public Guardian out of h& aif2ountsio
not and cannot form the basisabtognizable claim. The issue of whether assets from the UBS a
were to be paid to the Family Trust was decided by FCSCeinnlderlying litigation. UBS' actions
complying with FCSC'sjudgment and its orders enforcing its judgment cannot form the basi
legitimate cause of action because it necessarily seekditigage whether Lillian was required to fur
the FamilyTrust.

2. Lillian's Remaining Allegations DoNot Constitute Viable Claims

Lillian also alleges UBS froze her accus before FCS@Gsued any order requiring it to do §

which resulted in an IRS payment being rejected by UBS. HowevéanLdoncedeshe IRS check

was resubmitted for payment and penalties were paid by UBS. (Cmplt., p:2B9)24s a result
Lillian has alleged there were no damages stemming from this "freézer UBS account. To th
extent there is angllegedwrongdoingby UBS in rejecting the IRS check or freezing the accour
some point prior to the FCSC's October 20, 2015, order, therenavet@mages suffered, and the clz

is not viable.

Lillian's allegations pertaining to UBS' "wrongful death ransom™ afféculit to understand.

Lillian alleges that

County are considered in Weintraub Tobin's motion to dismiss below.
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UBS liquidated securities through Mike Williams Branch Manager on Janua?g,21
2016. Keesal Young & Logan filed a WRONGFUL DEATH RANSOM with Fresno
Superior Court (also filed with the Fifth District Court of Appeabtisig that Lillian
Pellegrini could keep her funds if Beverly Pellegrini's life were abrugttied.

(Doc. 1, Cmplt., 30:8.) The document filed by UBS in January 2016 on the FCSC docket, which is

judicially noticed!® contradicts Lillian's allegation ithis regard. On January®2, 2016, UBS filed a

"Notice to the Court and All Parties" with FCSC which states that
7. On or about January 21, 2016, UBS became concerned about the welfare of Ms
Lillian Pellegrini's daughter, Beverly Pellegrini, who has eapdly and recently
threatened to harm or kill herself should UBS comply with the Court's Pay Ordler an
pay $1,528,271.44 to the Public Guardian.
8. Also on January 21, 2016, UBS' counsel, Audette Paul Morales, alerted the City
of Fresno Police Departme(ithe "Fresno PD") about Ms. Beverly Pellegrini's threats to
harm or kill herself. The Fresno PD advised it would send officers to the Pellegrini

home to conduct a welfare check on the Pellegrinis. As of the date adxtiparte
petition, UBS is unawarof the results of said welfare check.

(Doc. 97, 1Y B.) This document does not state that Lillian could keep her funds if "Be
Pellegrini's life were abruptly ended.” Although there is no specific destireferenced by Lillian i
her complaint with regard to this "Wrongful Death Ransom" allegation, this mnllgedocument fileg
by UBS with FCSC at thaime. Lillian's allegation that UBS filed a "wrongful death ransom
contradicted by the FCSC dockandthe Gurt need not assume the truththis fact. Sprewell v
Golden State Warrior266 F.3d 979, 988 (9th Cir. 2001) (court need not accept as true allegatia
contradict facts which may be judicially noticéd)Moreover, Lillian has no standing to assert a cl
on Beverly's behalf, and there are no allegations in this regard that pertairato Lil

Typically, leave to amend a complaint should be granted, unless it is cleailltha's claims

against BS cannot be saved by amendmamdl any attempt to do so would be futilehang 80 F.3d

To be clear, the Court has taken judicial noticevb&twas filed on the FCSC docket by UBS in January 2066t the
truth of the contentsf that filing. (Doc. 97.)

2 \Whether or not the content of the "Notice" filed by UBS is true, it simply doesay what Lillian alleges it does.
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at 1296. The fraud ad privacy allegations against UBS, aside from being overly vame
conclusory are predicated on issues that were fliigated by FCSC in the underlying case ¢
decided against Lillian. Lillian cannot-héigate those issues in this Court, even though framed ir
a different claim. The wrongful death ransom allegation is contradictecelgxhof UBS' state cou
filing in January 2016, and there are no damages alleged. None of Lfiiapsrtedclaims aganst
UBS can be curedy amendment.

3. Claim Against BNY is Dismissed

Lillian's only allegation against BNY pertains to the withdrawal of funds fralira's trust
account in the amount of $1,528,271.44:

UBS withdrew funds from Lillian Pellegrini's &t account, issued check number

0001023561 for $1,528,271.44 on Bank of NY Mellon account number 043301601

made payable to the Unapproviealyee, Fresno Countyublic Guardian for the Lillian

Pellegrini Family Trust (a trust that was known by UBS Finarf8alices, Weintraub

Tobin, Fresno County Counsel, the Fresno County Public Guardian, and Fresno Superig

Court not to exist at the time of transfer and was not created at any times beafter

the transfer). Bank of NY Mellon . . . were contacted immediately and informed of the

fraudulent transfer and to stop payment and return the check to UBS FinanciaésServic

Bank of NY Mellon did not comply.
(Cmplt., 38:1023.) This claim stems from an allegation that Lillian's UBS accdumils were
improperlywithdrawn. This issue, howeveavas already decided by FCSGBS was complying with
an order executing FCSJjudgment as to the trust assetds discussed abovéjllian cannot re
litigate any issue pertaining to the existence of the Family Trustanieunt FCSC ordered it
funded, or FCSC's order that UBS make paymePRutdic Guardian.The claim against BNY is barrg
by issue preclusion. The predicate facts and issues of law on which thised&smtihe existence an

funding of the Family Trst — were already decided against Lillian. This claim cannot be savg

amendmentand it is dismissed without leave to amend.
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D. Fresno Countys Motion to Dismissis GRANTED

Fresno Count seeks dismissal of Lillian's complaint under Rule 12(b)(6). Fresno C
asserts Lillian's conversion allegatiamgainst it cite criminal statutes fathich there is no private righ
of action. Moreover, Fresno County contends the claims against it are bgrmeonunity and the
prosecutorial privilege.

Lillian asserts Fresno County perpetrated a fraud that a Family Trust haddagehucrder the
1999 Trust documerand cites 18 U.S.C. 88 164623. Lillian claims the statements made by Fre
County through the County Counsat, its ex parte petition file with the FCSC on October 19, 20!
were false. €mplt., 39:2140:18.) Lillian also maintains Fresno County acquired funds from her
account by way of fraud and deliberate misrepresentatioredatts and the law.Cplt., 41:2127.)
These allegaons stem from Lillian's primary contention that the Family Trust never existed:

The property actually stolen by Fresno County from Lillian Pellegriaveagable trust

came from two trusts of which Lillian Pellegrini owns all property. Incomesigeed

from investments in the irrevocable trust, of which Lillian Pellegrini is salstée and

sole Beneficiary and has full power of appointment that she has exercisesliflowhe

revocable trust of which also was the inherited separate property oh LiBHegrini

that she holds as Sole Settlor, Trustee, and Sole Beneficiary.
(Cmplt., 41:1520.) The issue of whether the Family Trust existed and whether it should hav
funded with Lillian's trust assets wasaidled by FCSC. ®y conversiorclaim aginst Fresno Count
predicated on Lillian's allegation thfatnds were wrongfully withdrawn from her account pursuar
court orderis barred § issue preclusion. Additionallythe statutes Lillian cites in reference t¢
"conversion" claim, includind.8 U.S.C. 88 1621 (perjury), 1622 (subornation of perjury), 1623 (

declarations before grand jury or court), are criminal statutes for where is noprivate right of

action.

2L Fresno County was erroneously sued as "Fresno County Counsel mépgedeshua Cochron" and the "Fresno Col
Public Guardian."
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Lillian also alleges Fresno County Counsel, as representativihdoPublic Guardian, téo
Lillian's UBS assetby falsifying documents and court rulings in preparing ex part petitions aatsa
These allegations, too, hinge on the premise that "Fresno County Counsel knew that ndl Feestr
had been created.” (Doc. 1, Cmpilt., 40:4.) As discussed abitha cannot relitigate the issue o
whether a Family Trust was createdhat issue was expressly decided by the FCSC. Her cla|
fraud, conversion, and due process violations cannot rest on allegations regadaittas were
already decided against Lillian in the underlying métter.

Moreover, in theirole as advocasgor the Public Guardiaand as the Public Guardiam the
probate proceedings, Fresno County Counsel and Joshua Cochron are entitled taopeds
immunity. The California Government Code section 821.6 provides that "[a] public employee
liable for injury caused by his instituting or prosecuting any judicial or midtrative proceedin
within the scope of his employment, even if he acts maliciously and without probable"
"California courts construe this provision broadly 'in furtherance of its purmog®otect public
employees in the performance of their prosecutorial duties from the threats$mant through civ
suits." Ciampi v. City of Palo Alto790 F. Supp. 2d 1077, 1208 (N.D. Cal. 2011) (quotinGillan v.
City of San Marinp 147 Cal. App. 4th 1033, 1048 (2007)). "Immunity under Government
section 821.6 is not limited to claims for malicious prosecution,atset extends to other causes
action arising from conduct protected under the statute, including defamationemtiral infliction
of emotional distress.'Gillan, 147 Cal. App. 4th at 1048t also applies to all employees of a pul
entity, notjust its legally trained personneAsgari v. City of L.A.15 Cal. 4th 744, 756-57 (1997).

For example, inPagtakhan v. Alexande®99 F. Supp. 2d 1151, 1160 (N.D. Cal. 2013),
district court applied section 821.6 to claims against employees of the Public Guardiar'dasied o

the prosecution of a conservatorship proceeding. Here,Pdgiakhan the Public Guardian, &

% As it relates to allegations that Fresno County colluded with UBS and \Aldiritiobin to perpetrate a fraud on the FQ
(Cmplt., pp. 3941), that issue is addressed below in considering Weintraub Tobintmnmtismiss.

35

ily

=2

m of

5eCu

iS not

)

cause

Code

of

lic

the

-

AS

SC




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

successor trustee, was obligated to puSO8C's order that Lillian fund the Family Trust. Lillia
allegations regardinthe County Counsel's preparation of ex parte petitions and orders and ob
injunctions related to this funding of the Family Trust all stem from the County Qsy
representation of the County and the Public Guardian in the underlying case, and the Consgy
and the Public Guardian are immune from suit under section 821.6

Finally, to the extent Lillian claimsCounty Counsel or the Public Guardianade
misrepresentations to the FCSC during the course of the underlying prosedidéygare pat of
Freso County, a public entity, arate immune for any injury caused by misrepresentation. Cal.
Code § 818.8.

In sum, he Court finds Lillian's allegationagainst Fresno Countyased on assertions t
Family Trustneverexisted or that Fre® Countyhad nolegitimate power towithdraw funds from
Lillian's UBS accountare barred bythe doctrine ofissue preclusion. Moreover, as it pertains
actions Fresno County and the Public Guardomk in carrying out FCSC's orders, Fresno Coun|
and its employees is entitled to immunity. Fresno County's motion to dismiss is GRANTED.

E. Weintraub Tobin's Motion to Dismiss is GRANTED

In its motion to dismissWeintraub Tobinargues Lillian's allegations of fraud against it
insufficient to stée a cognizable claim as a matter of la(idoc. 45.) Beyond this, Weintraub Tol
assertshe allegedly fraudulent conduct is outside the applicable statute of limitations.

Lillian asserts Weintraudobin, as counsel for Marleen Merchant, knowingly datkely
claimed toFCSC that a Family Trust was created and that Lillian had breached hearfyddgties by
failing to fund the Family Trust. (Cmplt., 18:229:2.) Lillian also contends Weintraub commit
fraud by claiming that all property held inetti999 Trust was community properntyhich Weintrauh
Tobinknew to be fals. (Cmpilt., 18:5.) Lillian assertshis became clear when Weintratibbinfiled
a documehin June 2016 with the Fifth DC#étating that the Family Trust was "supposed"” to haea
created, implying that it never actually had been creat@cplt., 18:68.) Lillian terms this "fraud o
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the court.”
Weintraub Tobinargues there is no private cause of action for "fraud on the court,” ar
such claim is barred by res judicata because the only remedy for such a claim isite $beBESC's

findings in the underlying case.

A claim for "fraud on the court” arose from the common law as a-coegted equitable devi¢

to remedy injustices under the court's inherent powtazetlAtlas Glass Co. v. Hartfor&Empire Co,
322 U.S. 238, 248 (1944). Federal Rule of Civil Procedure 60 expressly provides a remedy
fraud, stating that "the court may relieve a party or its legal representativaffinal judgment, orde
or proceeding . . . [for] fraud (whether previously called intrinsic or extrinsi@representation, (
misconduct by an opposing part . ... " Fed. R. Civ. P. 60(b)(3). Rule 60 does "not limit gpoouet’
to ... set aside a judgment for fraud on the court.” Fed. R. Civ. P. 60(d)(3). Due to its e
origins, however, no court has ever recognized fraud on the court as an independent legaf
action for which a plaintiff may recover damages. It is, instead, a theowyaptite which a partgnay
seek relief from a judgment or court order induced on the basis of the opposing fpauty’ Hazet
AtlasGlass Cqa.322 U.S. at 248.)

To the extent Lillian's "fraud on the courtlaim seeks damages, it is not viable becaihss
only available rerady is equitable. To the extent Lillian's claim of fraud on the court seeksdside
the FCSC judgment, the claim is barred by res judicata. Federal courtsdwalhtertain a collaters
attack on a state judgment on the basis of ‘fraud on the court' in an action for damadéd®e"v.
Wright, No. 1:12cv-1299, 2014 WL 1686145, at *14 (W.D. Mich. Apr. 29, 2014ée also Fo
Hollow of Turlock Owner's Ass'n v. Mauctrst, LL8lo. 1:03cv-5439AWI-SAB, 2015 WL 5022762
at * 4 (E.D. Cal. Aug. 24, 20)5 'The universal rulen the federal courts . .is that an equitabl
action to set aside a judgment may only be heard by the court whose judgnietiersged. (citing
Weisman v. Charles E. Smith Mgmt.,.Jri829F.2d 511, 514 (4th Cir.19878esslg v. Wells Farga
Bank, N.A. No. 2:13+cv-348, 2012 WL 726749, at * 9 (S.@hio Mar.6, 2012) (if plaintiff believed
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that a state court foreclosure judgment was obtained by fraud on thecstdieplaintiff's remedy wa
by way of motion for relief filedn the state court, not by way of a collateral attack in federal gouft
she believes the FCSC judgment was procured by fraud on the couan'silemedy is (or was)

bring a posjudgment motion or an independent action in equity to vacateitiggnentin that court

A collateral attack on that state court judgment cannot be made in federafcourt

For this reason, Lillian's allegation of fraadainst Weintrauli obinis not viableas a claim for

relief and cannot beured by amendment. As such, leave to amend is inapprofiriate.
F. Comerica's Motion to Dismiss is GRANTED

Comerica contends Lillian makes no allegation that gives rise to a cognilableagainst it
and Comerica owes no duty of care to Lillian asuarelated third party. @nerica requests the cla
against it be dismissed without leave to amend. (Doc. 46-1.)

Lillian alleges that UBS withdrew funds from her trust account in theuataf $1,528,271.4
on BNY acwmount number 043301601. BNYEO Gerald Hassell and General @Gsel Anthony
Mancuso were "contacted immediately and informed of the fraudulent transféo stop payment ar
return the check to UBS Financial Services. Bank%fMellon did not comply." (Cmplt., 38:103.)
Lillian's daughter, Beverly, was informéy the CPA and Controller for Fresno County that the Py
Guardian uses Comerica Inc. to deposit funds that the Public Guardian redgweglt., 38:2426.)
Lillian claims Comerica was contacted immediately to return the check unpdi8Sd'on recet and
before it cleared." (Cmplt., 3922.) Lillian does not state whether she was able to confirm
Comerica was the depository bank.

No formal cause of actiis stated, and the allegatittrat Comerica was asked to stop paym

but did not return the funds to UBS does not form the basis of a claim upon whiclagligé granted.

% This applies equally to Lillian's claims that UBS and Fresno County cdliwith Weintraub Tobin to commit a fraud o
the court. (Cmplt., pp. 491.)

24 Because the claim is otherwise not viable,Goairt does not reach Weintraub Tobtatue of limitations argument.
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Even tothe extent Comerica receiveddaposit from UBS made payable to the Public Guarg

Comerica would havbeeen acting in accord with FCSC's order that funoi® Lillian's UBS account

be withdrawn and paid to the Public Guardian. Lillian has not alleged any facts ghlogr
Comerica has any duty to her. The allegations against Comerica merelyhglh@winerica may hav
been the depository bank for the trust funds ordered to be paid to the Public Guatigae.is ng
cognizable claim stated against Comerica amgamendment will be futile. As such, Lillian's cla
against Comerica is dismissed with prejudice.

VII. CONCLUSION AND ORDER

For the reasons statalove, IT IS HEREBY ORDERED that:

1. Defendants' motions to dismiss are GRANTED;

2. Beverly Pellegrini's Request for Intervention is DENIED;

3. Lillian Pellegrini's complaint is DISMISSED with prejudice and without leave to
amend; and

4. The Clerk ¢ Court is DIRECTED to enter judgment in favor of Defendants and clos
this case.

IT IS SO ORDERED.

Dated: April 6, 2017 /s/ Lawrence J. O’'Neill
UNITED STATES CHIEF DISTRICTUUDGE
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