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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

JOHN OLIVEIRA, CaseNo. 1:16¢€v-01626DAD-SKO
Plaintiff, FINDINGS AND RECOMMENDATIONS
THAT PLAINTIFF ’S FIRST AMENDED
V. COMPLAINT BE DISMISSED WITHOUT

LEAVE TO AMEND FOR FAILURE TO
STATE A CLAIM

COUNTY OF MADERA, et al,
(Doc. 5)

Defendang.
OBJECTIONS DUE: 21 DAYS

/

l. PROCEDURAL BACKGROUND

On October 28, 2016Plaintiff John Oliveira (Plaintiff”), proceeding pro se armal forma
pauperis filed a complaint against Madera Coun({the County); District Attorney for the
County of Madera David Linr(*Linn”); former District Attorney for theCounty of Madera
Michael Keitz (“K eitz"); former Sheriff for the County dfladera John AndersofiAnderson”);
Deputy District Attorney for tb County of Madera Nicolas Fo@f~ogd); and Detective for the
Madera County Sherif§ Department Robert Bleh(hBlehm’). (Doc. 1) On February 9, 2017
the undersigned found thBtaintiff' s complaintfailed to statecognizable claims under 42 U.S.

§ 1983 and under state tort law. (Doc. 4.) Plaintiff was provided with the applicahle
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standards so that he could determine ifhwaild like to pursue his case, and was grariédy
(30) days leave to file an amended complaint curing the pleading defisiederified in the

order. (Id.) On March 9, 2017, Plaintiff filed an amended complaint against the County;

Keitz; Anderson; Fogg; Blehm; the “Madera County District Attorse®ffice’; and Tyson Pogue

(“Pogué) (collectively“Defendanty. (Doc. 5 (*Am. Compl.).)

After screening Plaintif6 amended complainthe Court finds that despite the expli
recitation of thedeficiencies of Plaintifs original complaint, Plaintiff has failed t&tate any
cognizable federal claims Accordingly, the Court RECOMMENDS that Plaintdfamended

complaint be DISMISSED without leave to amend
Il. LEGAL STANDARD

In cases where the plaintiff is proceedindorma pauperisthe Court is required to screg
each case, and shall dismiss the case at any time if the Court determines that thenatle
poverty is untrue, or the action or appeal is frivolous or nmalgi fails to state a claim upc
which relief may be granted, or seeks monetary relief against a defendard winmune from
such relief. 28 U.S.C. § 1915(e)(2). If the Court determines thaniemdedomplaint fails to
state a claim, leave to amend may be granted to the extent that the deficienaeesomhphaint
can be cured by amendmethiopez v. Smiti203 F.3d 1122, 1130 (9th Cir. 2000) (en banc).

The Courts screening of thamended @mplaint under 28 U.S.C. 8 1915(e)(2) is gover
by the folowing standards. A complaint may be dismissed as a matter of law for failstee

claim for two reasons: (1) lack of a cognizable legal theory; or (2) ingarffi facts under :

cognizable legal theory.See Balistreri v. Pacifica Police D&p 901 F.2d 696, 699 (9th Cin.

1990). Plaintiff must allege a minimum factual and legal basis for each claim thHtagsuto
give each defendant fair notice of what plaingiftlaims are and the grounds upon which t
rest. See, e.g., Brazil W.S.Dep’t of the Navy66 F.3d 193, 199 (9th Cir. 1993\tcKeever v.
Block 932 F.2d 795, 798 (9th Cir. 1991).

In determining whether a complaint states a claim on which relief may be gr

allegations of material fact are taken as true and construed inglitemost favorable to th
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plaintiff. See Love v. United State®15 F.2d 1242, 1245 (9th Cir. 1989). Moreover, since
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Plaintiff is appearing pro se, the Court must construe the allegations améreded @mplaint

liberally and must afford plaintiff theenefit of any doubt.See KarirmPanahi v. Los Angele

[2)

Police Dept, 839 F.2d 621, 623 (9th Cir. 1988). Howevdhe liberal pleading standard .
applies only to a plaintifé factual allegations. Neitxke v. Williams 490 U.S. 319, 330 n.9
(2989). “[A] liberal interpretation of a civil rights complaint may not supply essential eltsod
the claim that were not initially pléd.Bruns v. Nat Credit Union Admin.122 F.3d 1251, 125y
(9th Cir. 1997) (quotindvey v. Bd. of Regent§73 F.2d 266, 268 (9th Cir. 1982)).

Further, ‘a plaintiff s obligation to provide th&grounds’ of his ‘entitle[ment] to relief
requires more than labels and conclusions, and a formulaic recitation of thatslefme cause of
action will not do . . . . Factual allegations must be enough to raise a right toateied the
speculative level. See Bell Atlantic Corp. v. TwombIg50 U.S. 544, 555 (2007) (internal
citations omitted)seealso Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (To avoid dismissal |for

failure to state a clainf,a complaint must contain sufficient factual matter, accepted as true, to

‘state a claim to relief that is plausible on its facé claim has facial plausibility when the

174

plaintiff pleads factual content that allows the court to draw the reasomdbience that the

defendant is liable for the misconduct allegg@riternal citations omitted).
1. PLAINTIFF’S AMENDED COMPLAINT

This actionis one of six casediled in in OctoberNovember 2016 in this Coustrisng
out of an altercation that occurred at the Chukchansi Gold Resort and GhsihG4sing) in

Coarsegold, California and which resultedPiaintiff’'s arrest and criminal prosecution.

A.  Factual Allegations’

In August 2014, &hostile factiori (the “Hostile Factioit) of the Picayune Rancheria of

Chukchansi Indian$took ovet the Casind'by force? (Am. Compl. § 27.)The Hostile Factiorn

“took residencg in the Casino and hired a private security company, Security Training Cencept

! See, e.gJones v. Keitzl:16:cv-1725LIO-EPG (E.D. Cal. Nov. 14, 2016)\uchenbaclv. County of Maderal:16
cv-1645DAD-SKO (E.D. Cal. Oct. 31, 2016)ofaute v. County of Maderd:16cv-1627-DAD-SKO (E.D. Cal.
Oct. 28, 2016)Anderson v. County of Madera:16cv-1629DAD-SKO (E.D. Cal. Oct. 28, 2016Rhodes v. County
of Madera 1:16cv-1631:DAD-SKO (E.D. Cal. Oct. 28, 2016).

2 The following description assumes, for purposes of this screeniggthe truth of the allegations of tlaenended
complaint SeelLopez v. Bank of AmNo. 1:11cv-00485-LJO-SMS, 2011 WL 1134671, at *2 (E.[@al. Mar. 28,
2011) (“When screening a plaintiff's complaint, the Court musatrassthe truth of the factual allegations.”).

3
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(“STC), “to protect them against any attempts by[fieayune Rancheria @hukchansi Indians

Tribal Council (“Tribal Councif)] to retake the Casirlb.(Id. § 28.)
1. The Incidents at the Butler Building in September 2014

On or about September 3, 2014, members of the Tribal Council enterédButier
Building,” a structure located on the Picayune Ranchémmprder to secure the facility fror
trespassby the Hostile Faction.Id. 1 29.) The Madera County ShergfiDepartmentthreatened
the Tribal Council that if they were to vacate the building at any time they wouldrngseontrol
of the facility and the [Department] would prohibit any partiesnfrentering the building. (1d.
30.) In order to comply with the Sheri#f Departmens instruction,” Treasurer Vernon King
volunteered to continuously occupy the Butler Buildingld. {1 31.) Mr. King“planned to live
and sleep in the Butler Buildyover several days.(ld.)

According to Plaintiff, Mr. King is a diabetic, afi®efendants were aware of [Mr.] Kirgy
medical conditiof. (Id. § 32.) The Madera County SherffDepartmentthreatened Triba
Council[] members with arrest if they maday attempt to enter the building to provide relief
[Mr.] King.” (ld. T 30.) “Plaintiff advised [the Department] that such a threat was unlawfu
[the Department] responded they would arrest them for disobeying a lawful” cather the

Department‘posted deputy sheriffs at the entrance to the Butler Building to prevent dgc

members of the Tribal Council.(Id. {1 30,33.) Plaintiff and the Tribal Councilmade severa|

attempts to provide food to [Mr.] King, but was turned away by the [MaGermty Sheriffs
Department]. (Id. 1 34.)

Upon arriving at the Butler Building, Plaintiff contacté8gt. Weaver of the Madera
County Sheriffs Department regarding the refusal to allow food to Mr. Kinigl. §35.) Sgt.
Weaver advised Plaintiff thatrders from Defendant Pogue were to not allow Mr. Kaggess tg
food. (Id.) After Plaintiff “advised Sgt. Weaver of the civil rights implicatidnSgt. Weaver
allowed food to be delivered to Mr. King.ld( { 36.) When Sgt. Weaver advised Defend
Pogue over the telephone of his decision to allow Mr. Kaegess tdood, Plaintiff overhearg
Defendant Poguéchastising Sgt. Weaver for disobeying orderqld. § 37.) According tQ

Plaintiff, Defendant Pogue stated that Mr. King cafucking starvé or come out of tha
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building.” (1d.)

On September 9, 2014, Plaintiff accepted a position as and was appointed Chief of
for the Chukchansi Tribal Police Department of the Picayune Rancheria of Chukiclubauss
(“Tribal Policé&). (Id. 1 25) During the course of this employment as Chief of Tribal Pol
Plaintiff was asked by the Tribal Council to investigate certain events at sieoCdd. 1 42)

On or about September 19, 2014, the Tribal Couswihmoned Plaintiff to the Butle
Building, where he made contact with Defendant Pogue. Defendant Pogue advised Plain

the County“had decided the Butler Building is a part of the Casino and therefore the

Council must vacate the building or risk arresfld. 11 3839.) Defendant Rye thereafter

ordered Tribal Council membetto move two concrete barriers being used for security purg
on the roadway underneath the highway separating the Casino from the TribaesB
Compound,”as they were in his viewin violation of state Veicle cod€. (Id. 141.) Plaintiff
advised Defendant Pogue that his requests Wauéside the jurisdictichof the Countyunder
“Public Law 280. (Id.  4041.) According to Plaintiff, Public Law 28®&onfer[s] jurisdiction
on certain states, to inda the State of California, over most or all of Indian country within t

borders....” 1¢l. 1 17.)

2. The October 3, 2014, Meeting with Defendant Keitz and Allegations of
Corruption Against Defendant Johnson

On or about October 3, 2014, Plaintiff met with Defendg&eitz. (Id. { 83.) At that
meeting, Plaintiff gave advance notice of the Tribal PWdisgetention to enter the Casino for t
purposes of searching fdran audit {the Audit) required by the National Indian Gamir
Commission ‘NIGC’) for compliance with the Indian Gaming Regulatory "A@nd to
“investigate allegations of corruption against [Defendant] Andérs@d. 11 42, 81.) According

to Plaintiff, DefendanKeitz did not advise Plaintiff not to act.ld( 1 65.) Themeeting with
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DefendantKeitz was “followed up with an email, which referenced the subject of the meeting.

(Id. 7 83.)

Plaintiff further alleges that,“[u]pon information and beli€f, Defendant Andersot

“benefitted from hiselationship with the Hostile Faction.(Id. § 59.) According to Plaintiff, he
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was “provided information regarding the acceptance of btides Defendant Andersonand
Defendant Anderson wédsnade aware of the investigation into the alleged bribes loeimgucted
by Plaintiff, thereby giving Defendant Andersémotive to prosecute, defame, and discfe
Plaintiff. (Id. ¥ 84.)

3. The Incident at the Casino on October 9, 2014

During Plaintiffs employment as Chief of Tribal PolicagetTribal Council requsted the
Tribal Police to search fahe Auditrequired by theNIGC for compliance with ta Indian Gaming
Regulatory Act. (Id. 1 42) TheNIGC had issued aremporary Closure Ordefor the Casino fif
the audit was not received by October 27, 2014d. 1(44.) The Tribal Council had made sever
requests for the édit from the Hostile Faction, whitrefused to relinquish it to the Tribal Coun
or the NIGC” (Id. T 42.) According to Plaintiff, the Audit would subsequently revé&aler
$49,000,000 in unaccounted funds . . . for which members of the Hostile Faction wo
culpable’ (Id. T42.)

On or about October 9, 2014, Plaintiff and nine (9) other members of the Tribal
went into the Casino to obtain a copy of tedit and“were confrontedy armedSTC security|
guards employed by the Hostile Faction(ld.  45.) STC personnéiassaulted tribal officer
with a Taser and refused to drop it after several verbal comma(ids{ 46.) TheTribal Police

“detained several of the ST&curiy guards for release to tlip County Sheriffs Department

(Id. 1 47)
Tribal Resolution 20149, issued by the Tribal Council, requested the County Slse
Department to remove detained STC personnel from the Picayune Rancheri§.5@.) On

Octdber 9, 2014, Defendant Anderson was provided a copy of Tribal Resolution79@t4he
sceneand was verbally requested ‘lifie tribal attorneyand Tribal Council membef®n at least
Six separate occasidn® remove the detained security guard from the Picayune Ranchierja
Plaintiff alleges thaDefendant Andersofirefused to arrest the security guards or remove t
from the Picayune Ranchetia(ld. § 51.)

At some point thereafter, Defendant Arstar ‘took custody of theecurity guards for th

Hostile Faction from the Tribal Police and removed them frothe premises. (Id.  53)
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Defendant Andersohrecognized! Plaintiff as a Tribal Police Officer arfinade no attempt[] td

arrest or obstrutt Plaintiff from carrying out his“official duties” (Id.  54.) However

unbeknownst td?laintiff, DefendanfAnderson promptly releasedecurity guards working for the

Hostile Factioh outside the Casind'which resulted in the security guards returninggde and
assaulting several Tribal Police officers within five minutes of their releg##.{ 55.) After the

“assault on Tribal Officers by STC personnel, Defendants Anderson and Pogue arrived

scene. (Id. § 57.) Plaintiff alleges that Defendant Pogtwithdrew his firearm and assaulted

Tribal Officer David Dixon without cause or provocatiband later”attempt[ed] tophysically
remove a firearm from Tribal Officer Tim Tofauseholster as he walked by(ld.)
Plaintiff alleges further that[d]espite evidence indicating STC owner, Leonard Ros

discharged his Taser at a Tribal Pol[céfficer,” the County Sherif6 Departmentrefused to

examine the evidence on the scene to include physical evidence o$charge in the form of

=4

sen,

company manufacturedentification markers identifying which particular Taser was discharged,

a wound to the Tribal Officés hand, or video evidence available to [the Departnie(i. 1 56.)

According to Plaintiff, “[v]ideo evidence also reveals Tribal Officers offering the [County

Sheriff s Department]nvestigators an opportunity to inspect all the Tasers in possession
Tribal Officers, as well as [] the wound to Tribal Officer Tim Tofastdand, but [the
investigatos refused. (1d.)

According to Plaintiff,“[u]ntil the arrival of [the County Sheri Department] on th

scene, no patrons of the Casino were placed at risk, nor was there anyeimterfgith gaming o

other business operatiohs.(ld. 1 48.) Plainff alleges that‘[v]ideo evidence shows patrons

gambling, shopping, and checking into the hotel well over an hour after the Tribal $tdiced
STC personnel and the scénand also showsthe evacuation of the Casino was solelye to]
the actions othe [Sheriffs Department] and [the] Hostile Factibr{id.)

Plaintiff alleges that;[u]pon information and belief, the [County ShesffDepartment]

relayed false information and misrepresented facts regarding eve@staifer 9, 2014, to the

California State Attorney GenetalOffice in order to justify a restraining order against Plaiht

(Id. 7 49.)

of the
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ff.
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4, The Investigation and Criminal Complaint Filed October 31, 2014

During the course of his investigation of the October 9, 2014, incident at theoQC
Defendant Blehm contacted the Bureau of Indian Affairs, Pldistifrmer employer, requestin
information about Plaintiff and his prior employmexid. 1 23, 12Q) In response to the reque
the Bureau of Indian Affairs wrote ‘@d] efamatory]l] etter; which “contained a great deal
confidential, sensitive, and protected information concerning Pldintiffd.  121) Plaintiff
alleges that the County ShersfDepartmentreleased, or caused to be reledsie letter to a
local Fresno newstation“who broadcast the letter and its contents to the publid. 9 122.)
Plaintiff alleges that Defendant BlehtmischaracterizédPlaintiff and Tribal Police officers &
“thugs,” and failed to disclose that [] Plaintiff was acting undée authority of the Tribal
Council, tribal law, Resolution by the Tribal Council, and federal’lafid.  124.) According tc
Plaintiff, “[u]pon information and beliéf,the County officials‘recognized or were aware of tl
legitimacy of the authority of the Tribal Council that employed the Plaint$ the County
“acceptetl $500,000 from the Tribal Council in April 2014 that wamublicized in the media.
(Id. 1 89.)

On October 31, 2014, Defenddteitz “filed a criminal complaint against Plaintiff, atite
other Tribal Police officersalleging 27 felony counts to include kidnapping, false imprisonnm
assault with a firearm, and illegal use atan gun’. (Id.  61.) Shortly thereafter, Plaintiff wa
arrested and required to post bail, which wasas8t,400,000. Id. T 62.) According to Plaintiff,
Defendants knew that Plaintiff did not possess a firearm or Taser, and that Bath&ff nor any
other Tribal Policeofficer discharged a Taser.ld( § 64.) Plaintiff alleges that there was
kidnapping; instead Plaintifflawfully and under tribal authority detained the security gu:
hired by the Hostile Faction and turned them over” to Defendant Anderson and his depaijies

Ultimately, the criminal action was dismissed by Defendant Linn, ™dpned on the
record that the actions lacked mérit(ld. § 63.) Specifically, Plaintiff alleges that Defend:
Linn “stated to the court on the record that the charges were disrfossesufficient evidencé,
and ‘stated to the media that Defendaritgng of criminal chargeswreaked of politics’ (Id. 1

82, 86.) Plaintiff alleges further that DefendaKeitz “filed an inaccurate and false compla
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against the Plaintiff threelays before election ddyand, upon filing charges,held a presg

conference to gain publicity and increase his potential votés.'y 85.)

B. Claims Asserted

Based on these allegationgaiRtiff attempts to state the following claims:

1.

10.

Fourth and Fourteeth Amendmentviolations under 42 U.S.C. 8§ 1983Sgction
1983") against all Defendan{&First Cause of Action,” Am. Comp. 1 67-78);

Malicious Prosecution under Section 1988ainst DefendastMadera County,
Linn, Anderson, Keitz, Fogg, and BlehrfSecond Cause of ActionAm. Compl.
19 79-94);

“Arrest Without Probable Causeunder Section 1983against Defendant
Anderson, Keitz, Fogg, and BlehrtiThird Cause of Actiori, Am. Compl. 1 95
99);

“False Arrest under Section 1988gainst Defendants KejtFogg,Anderson,and
Blehm (‘Fourth Cause of Actiorf, Am. Compl. 11 100-107);

“Failure to Properly Tralhunder Section 198&gainst Defendants Andersa
Keitz, and Madera County (“Fifth Cause of Action,” Am. Compl. 11 108%118

“Violation of Privacy/Unlawful Disclosure/Defamatibn against Defendant
Blehm, Madera County, and Andersdisikth Cause of Actiofi,Am. Compl. 1
119-130);

“Intentional/Negligent Infliction of Emotional Distrésagainst Defendants Keitz

Fogg, Anderson, and BlehniSgeventh Cause of Actioh,Am. Compl. {{ 132
136);

“Interference with Economic Relatidnagainst Defendants Madera County, Ke
Linn, Anderson, Fogg, and BlehitHighth Cause of Actioh,Am. Compl. §{ 13+
138);

Negligence against all Defendant®inth Cause of Actiori,Am. Compl. 1 139
144); and

“Injunctive Relief (“Tenth Cause of Action,” Am. Compl. 11 145-148)
V. DISCUSSION

A. 42 U.S.C. 8 1983: Malicious Prosecution

To state a claim under 8§ 1983, plaintiff must allege that: (1) the conduct condpb@nvas

committed by a person acting under color of state law; and (2) that the conplived @laintiff

of rights, privileges or immunities secured by the Constitution or laws of thedUSitees.

Jensen v. City of Oxnayd45 F.3d 1078, 1082 (9th Cir. 1998)o prevail on a 8 1983 claim g

malicious prosecution, a plaintifimust show that the defendants prosecuted [him] with m

—

alice
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and without probable cause, and that they did so for the purpose of denying [him] equal protectic

or another specific constitutional right Awabdy v. City of Adelant®68 F.3d 1062, 1066 (9th
Cir. 2004). See also Usher v. City of L,A828 F.2d 556, 562 (9th Cir. 1987) (a maliciqus

prosecution claim is not generally cognizable federally if the state judicial systanugs a

remedy, but‘an exception exists to the general rule when a malicious prosecution is eohduct

with the intent to deprive a person of equal protection of the aws otherwise intended to

subject a person to a dahof constitutional righty).
1 Defendant Keitz

Like the original complaint, Plaintif amended complaint references malicipus

prosecution but fails to raise any valid malicious prosecution claim under Section 1983. A

previously stated in the February 9, 2017, screening oslate prosecutors are entitled |to
absolute prosecutorial immunity from claims under 81983 when they are actsug@puto their
official role as advocates for the state performing functiamsmately associated with the judicial
phase of the criminal pcess. Imbler v. Pachtman424 U.S. 409, 430 (19765ee als@obel v.
Maricopa Qy., 867 F.2d 1201, 1203 (9th Cir. 1989).

“In determining whether absolute immunity is available for particular actibascdurts

engage in afunctional’ analysis of edt alleged activity. Kulwicki v. Dawson969 F.2d 1454

—

1463 (3rd Cir. 1992).In Schlegel v. BebouB41 F.2d 937, 9434 (9th Cir. 1988), the Nint

Circuit provided guidance to determine the scope of prosecutorial immunity:

Our inquiry must center on the nature of the official conduct challenged,
and not the status or title of the officeks a result, we must examine the
particular prosecutorial conduct of which [plaintiff] complain$f we
determine that the conduct isthin the scope of [defendahitsauthority

and is quasjudicial in nature, our inquiry ceases since the conduct would
fall within the sphere of absolute immunity.

To determine whether conduct of a state official is within his or her
authority, the properest is not whether the act performed was manifestly
or palpably beyond his or her authority, but rather whether it is more or
less connected with the general matasmittedto his or her control or
supervision . . .

Absolute immunity depends on the @tion the officials are performing
when taking the actions that provoked the lawsdite must look to the
nature of the activity and determine whether itirgimately associated

10
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with the judicial phas of the criminal process. . . . Investigative or
administrative functions carried out pursuant to the preparation of a
prosecutors case are sb accorded absolute immunity.

(emphasis in original; citations omitted.)The classification of the challenged acts, not
motivation underlying them, detern@is whether absolute immunity applieAshelman v. Pope
793 F.2d 1072 (9th Cir. 1986) (en banc).

Prosecutors and other eligible government personnel are absolutely immune from
liability in connection with challenged activities related to the indra and presentation ¢
criminal prosecutions.Imbler, 424 U.S.at 430-31 see alsoKalina v. Fletchey 522 U.S. 118
(1997);Roe v. City of S.F109 F.3d 578, 583 (9th Cir. 199Gpbe| 867 F.2d at 1203Courts
have held that the filing of a criminal complaint in state court is an activity prdtbgtabsolute
prosecutorial immunity.See, e.g., Heinemann v. Satterhef81 F.3d 914, 916 (9th Cir. 201
(upholding district couts finding on summary jugiment that the decision to file a crimin
complaint against the defendant in state court was protected by absolute pradenutarnity.);

Geiche v. City & Cty. of San Francisddo. C 083233 JL, 2009 WL 1948830, at *4 (N.D. Cg

the

§ 19¢

—

B)

al

al.

July 2, 2009) {Here,named defendant Steger is alleged to have done (and in fact did) nothing

more than sign the charging instrument against Plaintiff. Filing the criminal complas an
essential part of instigating the criminal prosecution and such conduct is entitdx$diute

immunity.”) (citing Demery v. Kuppermary35 F.2d 1139, 1144 #9Cir. 1984);Ybarra v. Reng

Thunderbird Mobile Home Villager'23 F.2d 675, 679 (9th Cit984);Freeman on Behalf of the

Sanctuary v. Hittle708 F.2d 442, 443 (9th Cir. 1983)).

“[A] bsolute prosecutorial immunity attaches to the actions of a prosecutor if thoss
were performed as part of the prosecopreparation of his case, even if they can
characterized amvestigativé or ‘administrativeé” Demery v. Kuppermary35F.2d 1139, 1143
(9th Cir. 1984),cert. denied 469 U.S. 1127 (1985)A prosecutor is absolutely immune wh
making a decision to initiate a prosecuti@ven where he acts without a good faith belief that
wrongdoing has occurréd Kulwicki, 969 F.2dat 1463-64. Immunity extends t6the preparatior
necessary to present a casecluding “obtaining, reviewing, and evaluation of evidefic&d. at

1465 (quotingSchrob v. Cattersqrdd8 F.2d 1402, 1414 (3rd Cir. 1991)).

11
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Absolute prosecutorial immunity applies even if it leavése genuinely wronge
defendant without civil redress against a prosecutor whose malicious or dishoioesti@gtives
him of liberty” Imbler, 424 U.S. at 427 Even charges of malicious pros&on, falsification of
evidence, coercion of perjured testimony and concealment of exculpatory evidéhde

dismissed on grounds of prosecutorial immunieeStevens v. Rifkir608 F. Supp. 710, 72

—

(N.D. Cal. 1984). Further activities intimatelyannected with the judicial phase of the criminal

process include making statements that are alleged misrepresentations cratactsrizations

during hearings and discovery and in court papsssFry v. Melaragno 939 F.2d 832,83738

(9th Cir. 1991), ad conferring with witnesses and allegedly inducing them to testify falsedy,

Demery 735 F.2d at 1144.
Plaintiff s amended complaint alleges that Defendant Keitz met RV&imtiff before the

altercation at the Casino and that Defendiaitz “did not alvise[the Tribal Police]not to act’

(Am. Compl. 165.) The amended complainthen, without any supporting factual detail,

concludes that Defendant Keitfiled an inaccurate and false complaint agalh$laintiff three
days before election ddy.(Id. 1 85.) This allegation is conclusory and therefore not entitle
any weight. Igbal, 556 U.S. at 681“Threadbare recitals of the elements of a cause of ac
supported by mere conclusory statements, do not stjficélhe bare factual allegatiothat
DefendanKeitz met with Plaintiffand “did not advis@he Tribal Policejnot to act’is insufficient
to allege thaDefendanKeitz was not acting in his official capacity in initiatihgs prosecutiomf
Plaintiff. The amended complairdoes notallege thatDefendantKeitz was acting outside h
authority and therefore he is entitled to absolute prosecutorial immumibjer, 424 U.S. at 430
31. As such,Plaintiff's § 1983 claim against Defendant Keitz is barr&te e.g.,Jones v. Keitz
No. 1:116-cv-01725LJ0-EPG, 2017 WL 1375230, at *4 (E.D. Cal. Apr. 17, 20{diymissing
similar § 1983claim against Defendant Keits barred by absolute prosecutorial immunity).
2. Defendants Anderson, Linn, Blehm and Fogg

The Ninth Circuit has long recognized thdf]iling a criminal complaint immunizes

investigating officers . . . from damages suffered thereafter becausepiesamed that th

prosecutor filing the complaint exercised independent judgment in determiningrdieble
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cause for an accusedarrest exists at that timeSmiddy v. Varney665 F.2d 261, 266 (9th Ci
1981) (Smiddy 1), overruled on other grounds by Beck v. City of UpleblF F.3d 853, 865 (9t
Cir. 2008). However;[tlhe presumption canebovercome, for example, by evidence that
officers knowingly submitted false information or pressured the prosecutor toracary to her
independent judgmeit.Smiddy v. Varney803 F.2d 1469, 1471 (9th Cir. 1986jpinion modified
on denial of rely, 811 F.2d 504 (9th Cir. 1987)3middy I1); see also Borunda v. Richmagn
885 F.2d 1384, 1390 (9th Cir. 1988) (evidence that police officers provided prosecutor with
police report containingstriking omissionsindicated that the officerproaured the filing of the
criminal complaint by making misrepresentations to the prosecuting attaaindywas sufficien
to overcome the presumptionln contrast, the Ninth Circuit has clarified that a plaifgificcount
of the incident in question, by itself, does not overcome the presumption of independent jug
Sloman v. Tadlogk1 F.3d 1462, 1474 (9th Cir. 1994)Vhen a plaintiff pleads nfactsto rebut
the presumption of prosecutorial independence, dismissal is approiatieldy 1] 803 F.2dat
1471.

In the amended complaint, Plaintiff alleges Defendant Andéeéra@as made aware of th
investigation into the alleged bribes being conducted by Plairdiif] “had motive to prosecuts
defame, and discredit Plaintiff. (Am. Compl. { 84.) This vague insinuatiorfalls far short of
aleging that Defendants Anderson, Lin@lehm, andor Fogg pressured the prosecutor to pré
charges, supplied false information to the prosecutor, withheld relevant ationnfrom the

prosecutor, or otherwise persuaded the prosecutor to act contrary to his independent fli

® Indeed, the amended complaimakes no specific allegations ab@efendantBlehm Linn, or Foggrelated to the
false arrest omalicious prosecution allegations at allhe only factual allegation in theemendedcomplaint about
DefendantBlehm is related to thsixth cause of action, which alleges that he “investigated the events of Octo
2014 for [the County]” andcontacte the Bureau of Indian Affairs requesting information al®latintiff and his
prior employment (Am. Compl §120) At most, thee fewallegations suggest thBtefendantBlehm was part of
the team investigating the incident and that he should t@veluded based onshinvestigation that Plaintiff had ng
acted unlawfully.

The allegations against Defendahinn and Fogg are even more scant. The only factual allegation in the amé

complaint abouDefendant Linn “stated to the court on the record that the ebamgre dismissed for insufficient
evidence,” and he “stated to the media that Defendants' filing of elirolmarges ‘wreaked of politics.” (Am.

Compl. 11 82, 86.)Defendant Foggllegedlystated, upon dismissal of the criminal charggainst Plaintiff, that
“their intent was to ‘make an example’ of [] Plaintiff.Td(  82.)
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Smiddy I} 803 F.2d at 1471In short, Plaintiffhas alleged ntactsin the amended complaittiat,
if true, would rebut the&smiddypresumption of prosecutorial independendéerefore, Raintiff
does not-and cannet-state a claim under 8 1983 based on malicious prosecution ag
Defendand Anderson, LinnBlehm, orFogg. See e.g.,Jones v. KeitzNo. 116-cv-01725LJ0-
EPG, 2017 WL 3394121, at *5 (E.D. Cal. Aug. 8, 20i3missing similar malicious prosecutig

claims against Defendants Anderson and Blehm).
B. 42 U.S.C. § 1983False Arrest and“Arrest Without Probable Cause’ *

Plaintiff also alleges that Defendants violated his constitutional righdier the Fourth
Amendmenby arresting him. (Am. Compl{%9, 80-81.) Where an arrest occurs after the fili
of criminal charges, as Plaintifflleges here (seeAm. Compl. | 6362), the arrest necessari
took place pursuant to legalgeess and therefore was ndtfalse’ arrest. See Wallace v. Katd
549 U.S. 384, 389 (2007). As this Court explaineiilter v. SchmitzNo. 1:12CV-00137LJO,
2012 WL 1609193, at *4-5 (E.D. Cal. May 8, 2012):

Plaintiff alleges that he was placed under arrest only after a criminal
complaint and a warrant were issued for his arrest. In other words,
Plaintiff alleges that his arrest was the result of legal process. Under such
circumstances, there can be no claim for false arrest; false arrest consists
of an arrest made in the absence of legal procegsllace v. Katp 549

U.S. 384, 389 (2007);Blaxland v. Commonwealth Dir. of Pub.
Prosecutions 323 F.3d 1198, 12686 (9th Cir. 2003). Where, as here,

the arrest is made after legal process has been initiated, any challenge to
the arrest is subsumed by a claim for malicious prosecutias.the
Supreme Court explained:

Reflective of the fact that false imprisonment consists of detention
without legal process, a false imprisonment ends once the victim
becomes held pursuant to such proeelssen, for example, he is
bound over by a magistrate or arraigned on charges. Thereafter,
unlawful detention forms part of the damages for the entirely
distinct tort of malicious prasution, which remedies detention

These allegations are insufficient to suggest, as they mustD#fahdants Blehm;sLinn’s, or Fogg’s actions
overcameDefendanKeitz's independent judgmenBmiddy I] 803 F.2d at 1471

* As Plaintiffs § 1983 claims for‘false arrest and “arrest without probable catisean legally be understood 3
raising the same claimfalse arrest without probable causthey will be analyzed togetherSee Stilwell v. @Ik
Cty, No. 2:11cv-01549RFB-VCF, 2016 WL 4033959, at *4 (D. Nev. July 26, 201&halyzing claims under th
Fourth Amendment for “false arrest” and “citation without probathuse” under the false arrest inquirygf.
Jackson v. PuebjaNo. CV 126370-TJH (RNB), 2012 WL 5964575, at *5 (C.D. Cal. Oct. 17, 2012) (“Plainti
false arrest claim is properly analyzed under the Fourth Amendment atdords the right to protection from arr

without probable cause.”NlcDougald v. RamarNo. CIV F 08238 AWI DLB, 2008 WL 2489889, at *3 (E.D. Cal.

June 18, 2008) (referring to a false arrest claim under Section 1983 as anwih@sg probable caus&laim).
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accompanied, not by absence of legal process, but by wrongful
institution of legal process. If there is a false arrest claim, damages
for that claim cover the time of detention up until issuance of
process or arraignmenbut not more. From that point on, any
damages recoverable must be based on a malicious prosecution
claim and on the wrongful use of judicial process rather than
detention itself.

Wallace 549 U.S. at 3890 (internal quotation marks and citations
omitted). Accord Beck v. City of Uplan®27 F.3d 853, 861 n.7 (9th Cir.
2008) (noting that the claim fdfalse arrest was actually a claim for
malicious prosecution because the plaintiff was arrested only after the
prosecutor had filed a criminal complaint agsithe plaintiff);Wilkins v.
DeReyes528 F.3d 790, 7989 (10th Cir. 2008) (construing the plaintsf
challenge to detention pursuant to an arrest warrant as a claim for
malicious prosecution and not false arrest).

Because the arreatleged in theamended complairtbok place pursuant to legal proce
(i.e.the October 31, 2014iling of the criminal complaint bypefendant Keitz)Plaintiff’'s § 1983

claim predicated on false arréstviolation of the Fourth Amendmergt“subsumed by a claim fa

SS

-

mdicious prosecutiori. Miller, 2012 WL 1609193, at *4 (E.D. Cal. May 8, 2012) (citing

Wallace 549 U.S. at 3890). Because Plaintifhas previousljpbeen granted an opportunity
amendhis complaintand further amendment would be futilejs recommends that Plaintiff's
claim be dismis®d without leave to amend.See Jones2017 WL 3394121, at *4 (dismissin
similar false arrest claimson grounds that they arésubsumed” by claims for malicious

prosecution).

C. 42 U.S.C. § 1983Monell and SupervisorLiability for “Failure to Train” °

Under longstanding Supreme Court authority, a municipality cannot be held liable ur
§ 1983 simply because it employs an individual accused of, or who has engagedah oill
unconstitutional conductMonell v. Dep. of Soc Sers., 436 U.S. 658, 691 (1978) (holding th
“[a] municipality cannot be held liabtolelybecause it employs a tortfeaseor, in other words

a municipality cannot be held liable under § 1983 oespondeat superiaheory”); see also B.

® Plaintiff purports to bring § 1983 claims against tiadera County District Attornéyg Office” and thé Madera
County Sheriffs Department. (SeeAm. Compl., Second Cause of Action.) Under § 19§®&rson$ includes
municipalities. It does not include municipal departmeMance v. Cnty. of Santa Claré28 F.Supp. 993, 99596
(N.D.Cal.1996) Because the Sheriff Department and the District AttorneyDffice are eaclsubdivisiors of a local
government entity (in this case the County of Madera), they arproper defendastfor purposes of Plainti’ §
1983 claims.See Vega. Cnty. of Yolo, Nelson v. Cty. of SacrameB&6 F. Supp. 2d 1159, 1170 (E.D. Cal. 201
The Court will therefore consider Plaintgf§ 1983 claimallegedagainst thee entities as alleged against G@runty.
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of Cty. Commrs of Bryan Cty., Oklv. Brown 520 U.S. 397, 404 (1997)[(]t is not enough
[under Monell ] for a § 1983 plaintiff merely to identify conduct properly attributable to
municipality. The plaintiff must also demonstrate that, through its deliberate conduc
municipality was thémoving forcé behind the injury alleget). Because there is mespondeat
superiorliability under 8 1983, counties and municipalities may be sued under § 1983 only

showing that an official policy or custom caused the constitutional &€ Mone]l436 U.S.at

691. ‘A local government entity cannot be held liable under § 1983 unless the plaingé#ss
that the action inflicting injury flowed from either an explicitly adopted or &lyaauthorized
[governmental] policy. Ortez v. Washington Cty., State of &8, F.3d 804, 811 (9th Cil.996)
(citation and quotations omitted) (alteration in originat)LJocal governments, li& any other §
1983 ‘person,’. . . may be sued for constitutional deprivations visited purgoeagbvernmenta
‘custom’ even though such a custom has not received formal approval through the dibidial

decisionmaking channels.Monell, 436 U.S. at 6301. A local governmental entity may als
“be liable if it had a policy or custom of failing to train its employees and that failureino
causedhe constitutional violatiof. Collins v. City of Harker HeightsTex, 503 U.S. 115, 12!
(1992). “In particular . . . the inadequate training of police officers cbela¢haracterized as tf
cause of the constitutional tort—Hand only if—the failure to train amounted taleliberate
indifference to the rights of persons with whom the police come into contddt.(citing City of

Canton, Ohio v. Harris489 U.S. 378, 388 (1989)).

“A supervisor can be liable [under § 1983] in his individual capacity for his own cul
action or inaction in the training, supervision, or control of his subordinates; for his aeqaie
in the constitutional deprivation; or for condukbat showed a reckless or callous indifference
the rights of others. Starr v. Baca652 F.3d 12021208(9th Cir. 2011) (quotingVatkins v. City|
of Oakland 145 F.3d 1087, 1093 (9th Cik998). “[A] cquiescence or culpable indifferehcray
suffice to show that a supervisgrersonally played a role in the alleged constitutional violatio
Menotti v. City of Seattle409 F.3d 1113, 1149 (9th Ci2005) Where the applicabls
constitutional standard is deliberate indiffererfeeplaintiff may state a claim against a supervis

for deliberate indifference based upon the supervisor's knowledge of and acoqéest
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unconstitutional conduct by his or her subordinat&téarr, 652 F.3d at 1207.

The amended complaint allegt®t “it was the policy and/or custom of the County
Madera to inadequately and improperly train sheriff's department andcdstiorney's office
personnel regarding the concurrent jurisdiction between the tribe and county asechamg
required by federal law"that Defendants &s a matter of custom, practice and policy, failec
maintain adequate and proper training as to jurisdiction, tribal sovereignty and [EFawl280;
and to prevent the consistent and systematic violation of civil rights againge Matericans;
and that Defendantailed to provide adequate training to deputies on the proper law, prc
and procedure regarding the sovereign authority of tribes, detention and arresirafians and
Indians, and criminal and civil jurisdiction undeublic Law 280. (Am. Compl. ¥ 74, 111-12
The allegation of a cognizable clalimrequires more than labels and conclusions, and a form
recitation of the elements of a cause of actiodwombly 550 U.S. at 555%6. No factual
allegations in Platiff’s amermed complaint support the conclusory allegation that the Cg
failed to train its personnehor are there anfactual allegations that the individual Defendar
failed to train their subordinates, acquiesce in suchunconstitutional conduct by othersA
conclusory allegation regarding the existence of a policy or custorhe lack of training
unsupported by factual allegations is insufficient to statélamell claim. See Save CCS
Coaltion v. Lim No. 14-cv-05286-Sl, 2015 WL 3409260, at *13 (N.D. Cal. May 27, 201
(unspecific allegation regarding municipal defentanse of force policy insufficient to identify
relevant policy or custom und&tonell); Telles v. City of WaterfordNo. 1:16-cv—00982-AWI—
SKO, 2010 WL 5314360, at *4 (E.D. Cal. Dec. 20, 2010) (to sufficiently state a claim
Monell, a plaintiff must allege facts establishing a polayestablishing a lack of training is not
enough simply to state that there is a pobcyllege a lack of training or supervisjpdenkins v.
Humboldt Cty,. H.C.C.F., No. C 09-589BJH 2010 WL 1267113, at *3 (N.D. Cal. Mar. 29, 201
(same);Smith v. Cty. oStanislausNo. 1:13+cv-01655+J0-SKO, 2012 WL 253241, at *E&E.D.
Cal. Jan. 26, 2012) (sameJhese generic allegationseaherefore insufficient to sustain a cla
against Defendants undgionell.

“A municipality s culpability for deprivation of rights is at its most tenuous where
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claim turns on a failure to train. Connickv. Thompson563 U.S. 51,61 (2011). To prove

deliberate indifference, a complaint must prove that a municipal actor dedgarknown ot

obvious consequence of his or her actiorBryan Qy., 520 U.S. at 410. When municipal

policymakers are on actual or constructive notice that an amigsitheir training program caus

=

employees to violate citizensonstitutional rights, the municipality is deliberately indifferent if it

fails to act to correct the omissiond. Failure to act in light of notice that its training progra
resultsin constitutional violationsis the functional equivalent of a decision by the city itsel
violate the Constitutioh. Canton 489 U.S. at 395.

The standard ismaexacting one Applying a less demanding standard in failtodrain
cases would circumvethe rule againstespondeat superidrability of municipalities. Id. at 392.
“[M]unicipal liability under 8 1983 attaches wherand only where-a deliberate choice t

follow a course of action is made from among various alternatives by [the réleWacials”

Penbauer v. City of Cincinna75 U.S. 469, 488L986). To state a cognizable claim, a plaintiff

must allege specific facts supporting the conclusion that the municipal entityadaal or
constructive notice that their training program (ack thereof) resulted in their employée
violating citizen$ federal constitutional rights and that the municipality made a deliberate @
to train (or not to train) its employees as a deliberate decision drawn from itdecatisn of
various alternatives.

In the face of these verstringentrequirementsPlaintiff's amended complaint allege
nothing more than a completely unsupported legal conclusion that the County adopted a |
practice of inadequately training iGounty $eriff’s Departmeh and District Attorney’s office
personneland that the individual Defendants failed to train those personkaintiff has not
alleged any facts explaining, for exampgiew theCounty’spolicy or custom was deficient, ho
it caused the alleged harm,vinahe infirmity of the custom or policy was so obvious t
policymakers were on notice that the constitutional injury was likely to occur, andthe
individual Defendants participated in that constitutional injudge Flores v. 9. of Los Angeles
758 F.3d 1154, 1157 n.8 (9th Cir. 2018)arr, 652 F.3d at 1207-08, 1216-17.

I
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Moreover, Plaintiffs amended complaifeils to allege sufficient facts to support a findi
that Defendants were deliberately indifferent because it does not allggei@ similar incidents
See Connick563 U.S.at 63-64. “A pattern of similar constitutional violations by untrain
empbyees is ordinarily necessary to demonstrate deliberate indifferengerfases of failure tg
train, though there exists anarrow range of circumstances [in which] a pattern of sin
violations might not be necessary to show deliberate indifferéndélores 758 F.3dat 1159
(quotingConnick 563 U.S.at 62-63). In this“narrow range of circumstancés, single incident
may suffice to establish deliberate indifference where the violation ofiwtiomal rights is a
“highly predictable consequericef a failure to train because that failure to trairige patently
obvious.” Connick 563 U.S.at 63-64 (discussingCanton 489 U.S. 378).In Connick the Court
concluded that failure to train liability could not be imposed upon a district attsroffice based
upon a single Brady violation, concluding tliftihat sort of nuance [in training] simply cann
support an inference of deliberate indifferehicdd. at 67. Here, Plaintiffhasnot alleged factg
showing a preexisting pattern of constitutional violations stemming from the alleged failu
train officers regarding concurrent jurisdiction.Plaintiff also hasnot alleged that th¢
unconstitutional consequences of failing to train officers in concurrent gtrmdwere” patently
obvious”such that liability could be predicated

Finally, Plaintiff does not makeany connection between the failure to traounty
personnel regarding concurrent jurisdiction and the resulting allegediaual prosecutiosnor

could he Plaintiff's arrests bythe County Sherifs Depanmnent took placefter Plaintiff was

ed

A4

nilar

ot

re to

v

criminally charged by the prosecutoAs explained above, it ispresumed that the prosecutor

filing the complaint exercised independent judgment in determining that peobabse for ar
accusetbk arresexist[ed] at that timg Smiddy ) 665 F.2d at 266, and Plaintifasnotalleged any

facts sufficient to rebuthis presumption. Therefore, whether th€ounty and/or the individua

Defendantsfailed to traintheir officers regarding congrent jurisdiction in tribal territory is

“irrelevant to the arrests that took place after the filing of criminal chargdsebstate. Jones
2017 WL 1375230, at *6. The investigation and subsequent filing of criminal charges

prosecutor brokehe causal chain between any policy or custom ofCihientyand the allegedly
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unconstitutional prosecutionSmiddy ] 665 F.2d at 266.Plantiff's vague allegations regarding

statements that the criminal complaint was intended to “make an example” wofiffPknd

“wreaked of politics”do nothing to explain how the County's and the individual Defendants

alleged failure to train itpersonnekegarding concurrenurisdiction caused Plaintiff'snjuries.

See Jonex2017 WL 1375230, at *6.

As set forth abee, aconclusory pleading, unsupported by factual allegations is insufficient

to state a claim.Igbal, 556 U.S. at 678Twombly 550 U.S. at 555.Sincethis claim isnot
cognizable,it is recommended that the Court dismiss SeeForte v. HughesNo. 1:13-CV-
01980LJO-SMS, 2014 WL 2930834, at *13 (E.D. Cal. June 27, 2014).

D. 42 U.S.C. § 1983: Violation of the Fourteenth Amendment
Plaintiff alleges that Defendant&deprived Plaintiff of his rights, privileges and/pr

immunities secured by the United Statéenstitution which include but are at limited to,
violation of the . . . Fourteenth Amendmigrdf the United States Constitutidoy falsely arresting
Plaintiff, by depriving Plaintiff of his physical liberty and property, layising Plaintiff emotioria
injury and economic loss by falsely arresting him, by falsely and madigigmosecuting criminal
actions, by unreasonably seizing his person or property, and by depriving Plaintiff @¥ihis
rights” (Am. Compl. 164.) The crux of Plaintiffs§ 183 claim is thathey werearrested and
prosecuted without probable cause. Not only does this claim fail becauseg#iafis‘amount
to nothing more than ‘dormulaic recitation of the elemeritsf the claim,Igbal, 556 U.S. at 681]
it alsois not canizableunder the Fourteenth Amendment.

To the extent Plaintiffoass his claim upon an alleged deprivation bfs Fourteenth
Amendment right to substantive due process, the Supreme Court has sarhtrata particular
Amendment provides an explicit textual source of constitutional protettamainst a particular
sort of government behaviothat Amendment, not the more generalized notiofsobstantive

due process,must be the guide for analyzing these claim$.Albright v. Oliver 510 U.S. 266

® As a preliminary matterthe Court nees that Plaintits § 1983 claim alleges violations of both the Fourth and

Fourteenth AmendmentsSéeAm. Compl. 1 @.) In Section IV.B, the Court recommended dismissal of Plaintiff
1983 claim based on the Fourth Amendmelmt.this Section, the Cort addresses the claim to the extent that i
based on the Fourteenth Amendment.
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274, (1994 )plurality) (quotingGraham v. Connqr490 U.S. 386, 395, (1989)). When a plain

asserts the right to be free from arrest and prosecution without probable“sabrstantive due

process, with itsscarce and opeended ‘ guideposts,’ can afford him no religf. Id. at 275

(plurality) (internal citation omitted). The Ninth Circuit Awabdyconfirmed that [t]he principle

tiff

that Albright establishes is that no substantive due process right exists under the Fourteen

Amendmentto be free from prosecution without probable cdus@wabdy 368 F.3d at 1069

(citing Albright, 510 U.S. at 268, 271 (plurality) (further citations omitted)). Thus, Plan
§ 1983 claim based on deprivation tfeir Fourteenth Amendment righto substantive dug
process is subject to dismiss&eeHazlett v. DeanNo. CIV 2:1201782 WBS DAD, 2013 WL
1749924, at *2 (E.D. Cal. Apr. 23, 2013haffee v. ChiuNo. G-11-05118¥GR, 2012 WL

[iff

D

1110012, at *6 (N.D. Cal. Apr. 2, 201@)ismissing®“generalized substantive due process claims

under the Fourteenth Amendmeéemthere the~irstand Fourth Amendments weétexplicit textual

sources of constitidnal protection in this actidi.

E. State Law Claims
Pursuant to 28 U.S.C. § 1367(a), in any civil action in which the district court has o
jurisdiction, the district courtshall have supplemental jurisdiction over all other claims in

action within such original jurisdiction that they form part of the same @asentroversy under

Article 1ll,” except as provided in subsections (b) and {¢)e Supreme Court has cautioned t
“if the federal claimsire dismissed before trial, . the state claims should be dismissed as
United Mine Workers of America v. GIhI883 U.S. 715, 726 (19h6See alscCity of Chicago v.
Int’l. College of Surgeon$22 U.S. 156, 172 (1997)that the terms of § 1367(a) authorize

district courts to exercise supplemental jurisdiction over state law claimdoes not mean that

the jurisdiction must be exercised in all cdses

Although theCourt may exercise supplemental jurisdiction over state law claims, Plaintiff

must first have a cognizable claim for relief under federal |&ee28 U.S.C. § 1367.Here
Plaintiff fails to state a clainfior relief onhis federal clains under42 U.S.C.§ 1983. The Court
generally declineso exercisesupplementajurisdiction over state law claims in the absence

viable federal claims and this case presents no excep@®U.S.C. § 1367(c)(3)Parra v.
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PacifiCare of Ariz., InG.715 F.3d 1146, 1156 (9th Cir. 201Berman Family Revocable Trust
Teddy Bear254 F.3d 802, 805 (9th Cir. 200Ege alsdNatison v. Carter668 F.3d 1108, 111
(9th Cir. 2012) (if courtleclinesto exercisesupplementajurisdiction over state law claims ong
court dismissed federal claims, then the court should dismiss thee Iatatclaims without

prejudice). Therefore, thaindersignedecommends that the Court not exercise jurisdictioer

Plaintiffs state lawclaims See e.g.,Jones 2017 WL 3394121, at *§declining to exercise

jurisdiction in a similar case where the only cause of action brought undealféale® was
dismissed).
V. CONCLUSION AND RECOMMENDATIONS
While leave to mend must be freely given, theddrt is not required to permit futil
amendmentsSee DeSoto v. Yellow Freight Sys., 1867 F.2d 655, 658 (9th Cit992);Reddy v.
Litton Indus., Inc. 912 F.2d 291, 29®7 (9th Cir.1990); Rutman Wine Co. v. E. & J. Gal

Winery, 829 F.2d 729, 738 (9th Cit987);Klamath-Lake Pharm. Asa v. Klamath Med. Sery.

Bureay 701 F.2d 1276, 1293 (9th Cit983). Here, Plaintiff hasfailed to cure the deficiencie
outlined in the Cours earlier order and, based upon the recordifaadacts set forth in pleading
filed by Plaintiff, as wellasthe Courts recent dismissal of an action basedidentical claims
involving the same eventnd the same defendanisnes 2017 WL 3394121, it does not appe
the deficiencies othe amended complaintan be cured by amendmenthus, it appears thé
granting Plaintiff further leave to amend would be futileopez v. Smith203 F.3d 1122, 112
(9th Cir. 2000) (dismissal is proper where it is obvious the plaintiff cannot prevail ofatte
alleged and that an opportunity to amend would be futile).
Basedon the foregoing, it is HEREY RECOMMENDED that
1. Plaintiffs amended complaint HeISMISSED without leave to amentbr failure
to state a cognizabfederal claim
2. The Court DECLINE toexercise supplemental jurisdictiamver Plaintiff's state
law claims and

3. The case be CLOSED.
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The Courtfurther DIRECTS the Clerk to send a copy of this order to Plaintifhiat
addresdisted on the docket for this matter.

These findings andecommendations are submitted to the district judge assigned t
action, pursuant to 28 U.S.C. § 636(b)(1)(B) and this Celudcal Rule 304. Within twenigne
(21) days of service of this recommendation, any party may file writterctambje to thes
findings and recommendations with the Court and serve a copy on all parties. Such ad
should be captionetiObjections to Magistrate JudgeFindings and RecommendatidnsThe
district judge will review the magistrate judgefindings and recommendations pursuant to
U.S.C. 8 636(b)(1)(C). The parties are advised that failure to file objections wighspécified
time may waive the right to appeal the district judgarder. Wilkerson v. Wheelei772 F.3d 834
838-39 (9th Cir. 2014) (citinBaxter v. Sullivan923 F.2d 1391, 1394 (9th Cir. 1991)).

IT IS SO ORDERED.

Dated: __September 19, 2017 Is| oty T, lorte
UNITED STATES MAGISTRATE JUDGE
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