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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

TIMOTHY MARCUS WIGGINS Case No. 1:16v-01788SAB
Plaintiff, ORDER DENYING RAINTIFF’'S SOCIAL
SECURITY APPEAL
V.

(ECF Nas. 18, 21, 22)
COMMISSIONER OF SOCIAL
SECURITY,

Defendant

l.
INTRODUCTION

Plaintiff Timothy Marcus Wigging“Plaintiff’) seeks judicial review of a final decision
of the Commissioner of Social Security (“Commissioner” or “Deferijladienying his
application for supplemental security incop@&suant to the Social Security Act. The matter
currently before the Court on the parties’ briefs, which were submitted, withowtrgtethent, to
Magistrate Judge Stanley A. Boohe.

Plaintiff suffers fromdiabetes mellitusype II, hypertension, and gastroparesis. For t
reasons set forth below, PlaintgfSocial Security appeal shall be denied
111
111

! The parties have consented to the jurisdiction of the United States tuegisidge. SeeECF Nos. 7, 8.)
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.
FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff filed a Title XVI application for supplemental security incoore January &,
2013 alleging disability beginning January 15, 201@R 180-188) Plaintiff's applicationwas
initially denied on April 10, 2013nd denied upon reconsideration@gptember 12, 2013AR
119122, 127132) Plaintiff requested and received a hearing before Administrative LdgeJ
Laura FernandefZthe ALJ”). Plaintiff appeared for a hearing danuary 29, 2015.AR 27-87.)
On June 16, 2015, the ALJ found that Plaintiff was not disabled. §&4R) The Appeals
Council denied Plaintiff's request for review on September 19,.204R 1-3.)

A. Relevant Hearing Testimony

Plaintiff appeared with counsel atektified at the hearingn January 29, 2015. (AR 27
87.) He lives with a friend in a second floor apartment in a building with stairs. (AR3.32He
has children between the ages of 10 and 25 that he tries to see at least once ARv88K. (

He does not have a driver’s license, so gets around by walking, public trangppda
getting rides with friends. (AR 334.) He receives general relief, food stangsl medical
care. (AR 34.) He did not graduate high school and he does not have his GED. (AR 34
completed the 10 grade and did not start the™grade. (AR 34.) He was not in specia
education classes in school. (AR334.) He has not done any vocational training or job relat
training. (AR 35.)

He is not currently working and the last time he worked was in approximatelya20(
Sierra Display Installations as a driver and installer of Christmasat&nws and bannefs (AR
35-36.) He worked there on a seasonal basis for three months in 2005 and 2006. (AR 3¢
lifted boxes that were at least 50 Ib&R(37.) Prior to that job, he worked at Pool Kingdom in
pool service technician job for a couple of months during the summer ontanmalasis. (AR
37.) Prior to that, he worked at Wienersnitzel, the hot dog place. (AR 37.) iHealsed in a

group home called Quantity Quality Group Home Service in 2003. (AR837 He did not

2 However, he also worked at On Demand Staffing in 2008 and 2010, whicimivéneum wage pastime jobs.
(AR 40.)
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work in 2000. (AR 38.) He worked at Copper and Brass, a metal warehouse company,
data entry in 1998 through 1999. (AR-42.) He had a series of shdadrm jobs including
working at Dollar Tree and Fresno Youth Care Homes. (ARR®BB His work history was
spotty with several small jobs because he did not have a way of getting tawories. (AR
39.) He quit the Wiernersnitzel and Dollar Tree jobs because they were not enough hdas,
stopped working at the group home because he was diagnosed with diabetes and not ab
back right away. (AR 3490.) He stopped working at Sierra Display Installations because of
diabetes. (AR 39.)

He was unable to worlbecause he was sick and he was not eating well as far as ge
the proper nutrition. (AR 40.) In addition, getting home from work was a problem. (AR
He states that his diabetes keeps him from working because he has a problemnwitihilifgs,
he gets nauseated in the morning and vomits, he has to urinate every 30 minutes, he can s
about 20 minutes, and he gets lightheaded when he carries things. {/R) 4Ble thinks the
nausea is caused by his digestive system digesomgesthan normal. (AR 41.He vomits at
least6 or 7times every morning, which causes fatigue, high blood pressure, headaches
decay in his teeth. (AR 638.) He has an issue with his eyesight where he mes$eatsof small
print. (AR 41.) He was diagnosed with diabetes in April 2003 amddusea started in 2008
(AR 70-71.)

Heis alsounable to work because of mental problems, such as hearing voices and

socializing with people. (AR 43.) He has been hearing voices for a year arid GARaft3-44.)

He also gets depressed every day because madsand upset about his condition. (AR 45.

The depression @ngergets worse when he has his morning nausea and vomiting. (AR 45.
states there is nothing that the doctors have dgnenthat makes it better and nothitigat he
does makeit better. (AR 45.) He has had the depression for four years. (AR 47.) He has
his doctors about his altercations and outbursts of anger and they referred him keRatime,
a counselor aFresno Community Regional Medical Center. (ARS53 75.) He has been
seeing her for his depression for a couple of months on a monthly basis-fam-one sessions.

(AR 5355.) He did not start seeing a counselor earlier because it is hard for dyp@ntaip to
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someone. (AR 54.) He washeduledo start group sessions in March 2015. (AR 5His
anger issues and altercations cause him to have a difficult time being around otheer p&BpI
76.)

He experiences pain in his stomach at |&ast6 times a week that lasts féror 7 hours
each time. (AR 44.) The pain is a sharp pain that feels like a knot and then he gets a k&
sensation. (ARI4.) The pain is brought on by food and digestion. (ARIB9 He states that
there is nothing he can do to make it better or go away. (AR 45.) He has not been
painkillers, but he takes what they give him and it helps the pain. (AR 45.)

He also has shoulder pain from the injections for his diabetes, but the pain goes
after a whilefollowing the shot. (AR 46.) When he gets ready for bed, his legs start ting
aching, and throbbing. (AR 46.) He has been experiencing this leg pain everfpnigixars.
(AR 46-47.) He has discussed his leg pain with his doctor who states that he is going to pt
on a nerve pain medication, but the doctor has not done so yet. (AR 47.)

He hashadhigh blood pressure that is not under contoolover 16 months. (AR 57.)
His high blood pressure causes him to get a tremendous headacherahe sees little white
specks or stars. (AR 57, .J5He has been seeing the white spefiksabout a yeawhen his
blood pressure is high and he bends down and rises back mps part of being lightheaded.
(AR 7576.) He has talked to his doctapout the headaches and seeing the specks. (AR
He thinks his blood pressure spikes with the gastroparesis. (AR 72.) He does not have 4
pressure machine, but his roommate just bought one the night prior to the hearing aifitsP|3
blood pressure was 148/98. (AR 72.)

He sees a primary physician, Paul Simfon his diabetes and gastroparesigry two to
three maths, but he would like to see the doateery month. (AR 448) He goes to Fresno
Community Regional Medical Center to sdkof his doctors and he sees a stomach doctor th
every two months. (AR 48.) He has been going to the emergency room on a frequen
because of the nausea, vomiting five or six times within two hours, and the pair48{4R)
When he is at themergency room, he receives nausea medication and pain medication,

his sugar is high, insulin. (AR 49.) They tell him to come in if he is in pain or he gets.w
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(AR 49.) The last time he went to the emergency room was Octobeth20adse ohis blood
sugar. (AR 50.)

He takeshe medications for his diabetdaily like he was instructed. (AR 58l.) He
takes his insulin four times a day. (AR 69.) He checks his blood sugar twice a day, once
morning and once in the evening. (AR 51.) The last time he checked his blood sugar w
morning of the hearing. (AR 51.) He is on a diabetic diet with a lot of soups. (AR 51.)
walks to the park and back for a total of an hour and a half two or three times a weekyhalt
he says thre times a week as he is trying to exercise more now. (AR Bgn he takes his
insulin regularly, his sugars are still running high at 200 or higher. (AR 71.) His AllQdev
high. (AR 71.)

His diabetes is uncontrolled. (AR 52Z3Je says that Binew doctor is telling him what he
needs to work on to improve his diabetes, but his old doctor did not talk to him like his nev
does. (AR 53.) His new doctor is having him work on his cholesterol, the fasting blood s
Al1C level (AR 53.) The fasting blood sugar had been more than high foydmes, so he is
working on that. (AR 53, 71.) He had 4 DKA episodes in the prior year where he was adf
to the hospitafor at least 2 to 3 days. (AR 72He has also told his new doctor aboutisg
white specks. (AR 76.)

He testified that he is not a smoker, but then he stated that he shmgasettes a week
and that his last cigarette was last weekeiR 55-56.) He had quit at the end of 2008, but N
started smoking again two weeks ago. (AR776§ He does not drink alcohol or use illega
drugs. (AR 56.) He does not attend AA or any programs. (AR 56.)

He is able to sit aofortably for 15 to 20 minutes arsland for 20 minutes. (AR 53%8.)
The issue with him sitting for a longer period of time is that he hears voices sareie to sit
still. (AR 73.) There is no pain that is causing him to have issues with sittirfg.784 He
cannot stand for longehan 20 minutes because his back starts feeling tired or tight. (AR
He no longer has much energy. (AR 73.) When asked about walking and his hour and
walks to the park, Plaintiff testified that he can walk for 20 minutes betoppiag forabout 10

to 15 minutes before “complet[ing] it.” (AR 58.) He can lift 15 Ibs. (AR 58.) He has
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restrictions on the use of his arms. (AR 58.) For his legs, he gets the nerve pght ahdi
then he gets a pain at least twice awhgn he sits(AR 5859.)

He usuallywakes up around 5:30 or 6:00 in the morning and is nauseated and von
until about 12:00 p.nor 1:00p.m. (AR 59.) He gets tired from vomiting, so he rests until ab
2:00 p.m.or 3:00 p.m (AR 5960.) He then eats somethisgich as soup and sits ther
frustrated. (AR 60.) He sometimes goes outside to sit on the steps. (ARI&29es to bed
around 9:00 p.m. or 10:00 p.nbut he cannot sleep through the night. (AR 68¢ takes his
insulin, high blood pressure medication, and acid reflux medication when he wakes up
morning on an empty stomach. (AR 61.) He is not supposed to take his medication on an
stomach, but he is afraid to eat and he has told his doctor that he takes his medications
empty stomach. (AR 61.He enjoys reading and is able to comprehend the newspaper.
35.) He testified that he thought he would need to rest for 10 minutes after walking twaeor
blocks before getting on the bus. (AR 74.) When he takes a shower, heebedrausted fast,
so he takes baths. (AR 74.)

He feels better when he sees his kids. (AR 62.) He saw his kids the previous we
when they came over to where he is living and they watched the football gaR&2-63.) He
was sitting at the kit@n table and then on the floor in the living room at times. (AR 6i&)

does not see anybody else on a regular basis. (AR 63.) He does not do any household
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except vacuuming, sweeping, and mopping. (AR 63.) He has been going to church tf@ abou

month. (AR 64.) He likes watching football and basketball. (AR 64.) He went to a Fr
State basketball gantbe other nightwith his roommate (AR 6465) He watches games if
someone offers. (AR 64.) He states thatrbmmmate ighe only o® who gets him out and
doing things. (AR 6465.) He goes out for recreation with his roomntate times a month.
(AR 65.) Besides going to games, they go to his roommate’s uncle’s house aswhinsate’s
daughter’'s house. (AR 65.)

He has two good days a week where he talks to himself about it being a goodgmo
(AR 69.) He is worried that when he eats he will become nauseous, but that reamgrendien

he does not have anything in his stomach. (AR 70.) He has dry heaves whengthsaliva.
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(AR 70.) During the good days, he does not vomit, but still has nausea and dry heavés.) (AR

They have not found anything to make it better, but they have told him to watch his

L

carlmhydrats and foods that upset his stomach such as meatspand bread. (AR 70.) He
thinks his stomach becomes upset becausset foods take a long time to process and have a

tendency to get sour in his stomach. (AR 70.)
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A vocational expert, Judith L. Najarian, also testified at the hearing. (A$5.58-
B. ALJ Findings

The ALJ made the following findings of fact and conclusions of law.

Plaintiff has not engaged in substantial gainful activity since January 28, 2013 the
application date.

Plaintiff has the following severeampairments: diabetes mellitus, uncontrolled, with
gastroparesis.

Plaintiff does not have an impairment or combination of impairments that meets or
medically equals the severity of one of the listed impairments;

Plaintiff has the residual functional cajg (“RFC”) to perform a full range of work at

all exertional levels but with the following nonexertional limitations: he can néwel c
ladders or scaffolds, and can sustain only occasional exposure to unprotected heights
moving mechanical parts, exine cold, or extreme heat.

Plaintiff is unable to perform any past relevant work.

Plaintiff was born on Octobe22, 196, and was 4 years old, which is defined as a
younger individual age 18-49 on the alleged disability onset date.

Plaintiff has a limite education and is able to communicate in English.

Transferability of job skills is not material to the determination of disability usecal
using the MedicaVocational Rules as a framework supports a finding that Plaintiff is

“not disabled” whether or not he has transferable job skills.
Considering Plaintiff's age, education, work experience, RR, there are jobs that
exist in significant numbers in the national economy that Plaintiff can perform.

Plaintiff has not been under a disability, as definedhm Social Security Actsince
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January 28, 2013, the date the application was filed.
(AR 13-22)
.
LEGAL STANDARD
To qualify for disability insurance benefits under the Social Security tAe claimant
must show thahe is unable “to engage in amsybstantial gainful activity by reason of an
medically determinable physical or mental impairment which can be expectesutbin death

or which has lasted or can be expected to last for a continuous period of not less th

an 12

months.” 42 U.S.C. 8§ 428)(1)(A). The Social Security Regulations set out a five step

sequential evaluation process to be used in determining if a claimant is disabled. 208C.

404.1520Batson v. Commissioner of Social Security Administrat@s9 F.3d 1190, 1194 (9th

Cir. 2004). The five steps in the sequential evaluation in assessing whetherirttantcia

disabled are:

Step one: Is the claimant presently engaged in substantial gainful activsty;? |
the claimant is not disabled. If not, proceed to step two.

Step wo: Is the claimatis alleged impairment sufficiently severe to limit his or
her ability to work? If so, proceed to step three. If not, the claimant is not
disabled.

Step three: Does the claimant’s impairment, or combination of impairments, meet
or equal an impairment listed in 20 C.F.R., pt. 404, subpt. P, app. 1? If so, the
claimant is disabled. If not, proceed to step four.

Step four: Does the claimant possess the residual functional capacity’|“B®F
perform his or her past relevant work? If so, tke@mant is not disabled. If not,
proceed to step five.

Step five: Does the claimant’'s RFC, when considered with the claimant’s age,
education, and work experience, allow him or her to adjust to other work that
exists in significant numbers in tmational economy? If so, the claimant is not
disabled. If not, the claimant is disabled.

Stout v. Commissioner, Social Sec. Admin., 454 F.3d 1050, 1052 (9th Cir. 2006).

Congress has provided thatiadividual may obtain judicial review of any final daois
of the Commissioner of Social Security regarding entitlemebeteefits. 42 U.S.C. § 405(Q).
In reviewing findings of fact in respect to the denial of benefits, this coeviews the

Commissioner’s final decision for substantial evidence, and the Commissiorgsi®aeavill be

F.R
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disturbed only if it is not supported by substantial evidence or is based on legdl &tilbw.
Astrug 698 F.3d 1153, 1158 (9th Cir. 2012):Substantial evidence” means more than
scintilla, but less than a preponderance. Smolen v. Chater, 80 F.3d 1273, 1279 (9th Cir.

(internal quotdons and citations omitted):‘Substantial evidence is relevant evidence which,

considering the record as a whole, a reasonable person might accept assadegugport a

conclusion.” Thomas v. Barnhart, 278 F.3d 947, 955 (9th Cir. 2092ytingFlaten v. Sey of

Health & Human Servs44 F.3d 1453, 1457 (9th Cir. 1995)

“[A] reviewing court must consider the entire record as a whole and may nah affir

simply by isolating a specific quantum of supporting eviden¢sll', 698 F.3d at 1159 (quoting
Robbins v. Saal Searity Administration 466 F.3d 880, 882 (9th Cir. 2006). However, itis n

this Court’s function to second guess the ALJ’s conclusions and substitute the court’s judg

for the ALJ’s. SeeBurch v. Barnhart, 400 F.3d 676, 679 (9th Cir. 2005) (“Where evidenc

susceptible to more than one rational interpretation, it is the ALJisliegion that must be
upheld.”).
V.
DISCUSSION AND ANALYSIS
Plaintiff contends that the ALJ erred by failing to provide clear and convineaspns to
reject his testimony and specific reasons germane to Tamala Reed to rej&t hetness

testimony. Defendant counters that the ALJ provided reasons that are properly supporte

sufficiently specificto discount Plaintiff’'s allegationand any error by the ALJ in rejecting Ms|

Reed’s statements was harmless.

A. Plaintiff's Credibility

“An ALJ is not required to believe every allegation of disabling pain or other n
exertional impairment.”Orn v. Astrue495 F.3d 625, 635 (9th Cir. 2007) (internal punctuatic
and citations omitted). Determining whether a clairsatgstimony regarding subjective pain d

symptoms is credible, requires the ALJ to engage in astej analysis.Molina v. Astrue, 674

F.3d 1104, 1112 (9th Cir. 2012). The ALJ must first determifiéghé claimant has presente(

objective medical evidercof an underlying impairment which could reasonably be expecte
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produce the pain or other symptoms allegedingenfelter v. Astrue504 F.3d 1028, 1036 (9th

Cir. 2007) (internal punctuation and citations omitted). This does not require thentléome
show that s impairment could be expected to cause the severity of the symptoms thg
alleged, but only that it reasonably could have caused some degree of symStowisn 80
F.3d at 1282.

Then “the ALJ may reject the claiméstestimony abdiuthe severity of those symptoms

only by providing specific, clear, and convincing reasons for doing #xdwn-Hunter v.

Colvin, 806 F.3d 487, 4889 (9th Cir. 2015). The ALJ must specifically make findings th
support this conclusion and the findingsist be sufficiently specific to allow a reviewing cou
to conclude the ALJ rejected the clainiantestimony on permissible grounds and did n

arbitrarily discredit the claimarg testimony. Moisa v. Barnhart, 367 F.3d 882, 885 (9th Ci

2004) (internhpunctuation and citations omitted). Factors that may be considered isiagses
claimant's subjective pain and symptom testimony include the clasndatly activities; the
location, duration, intensity and frequency of the pain or symptoms; faittatscause or
aggravate the symptoms; the type, dosage, effectiveness or side effegtsradaration; other
measures or treatment used for relief; functional restrictions; and agteramt factors.

Lingenfelter at 1040 Thomas 278 F.3d at 958. lassessing the claimastcredibility, the ALJ

may also consider “(1) ordinary techniques of credibility evaluation, such adaihearmts
reputation for lying, prior inconsistent statements concerning the symptomshandestimony
by the claimant thaappears less than candid; [and] (2) unexplained or inadequately explz
failure to seek treatment or to follow a prescribed course of treatmerit. Tommasetti v.
Astrue 533 F.3d 1035, 1039 (9th Cir. 2008) (quotfinolen 80 F.3d at 1284). Theddrict
court is constrained to review those reasons that the ALJ provided in finding the ckimn
testimony not credibleBrown-Hunter, 806 F.3d at 492.

The ALJ found that Plaintiff’'s medically determinable impairmesasld reasonably be
expected taause the alleged limitations, but did not find Plaintiff's statements concerning
intensity, persistence, and limiting effects of these symptoms entirely crédiiblee reasons

explained in the decision (AR 16.) Plaintiff asserts that the ALJ onhgjected Plaintiff's
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statements becaugdaintiff's purported poor compliance with his diabetic medication regif
was thecause of his severe symptoms. Howeuese, ALJ rejected Plaintiff's credibility based
upon his fdure to comply with treatmerdandPlaintiff's improvement when complra with his
treatment regimenwhich is shown through treatment notes afally activities when his
impairment is controlled (AR 16-19) The ALJ also discusses Plaintiff's normal abdomin
images during the relevanemod which indicated that Plaintiff's abdominal symptoms do n
arise from a physical abnormality in his abdomen. (AR 16.)

An unexplained, or inadequately explained, failure to seek treatment or follo
prescribed course of treatment can be a basistowht a claimant’s symptom testimonkair
v. Bowen 885 F.2d597, 603(9th Cir. 1989) Impairments that can be controlled effectivel
with medication are not disabling for the purpose of determining eligibility &ir f&nefits.

Warre v. Comm’rof Soc. Sec. Admin., 439 F.3d 1001, 1006 (9th Cir. 2006).

Plaintiff argues thathe ALJ should have considered the role of Plaintiff’'s gastroparg
in his uncontrolled diabetes. Plaintiff asserts thatfrequent vomiting, lack of appetite, an
feelingfull despite not eatingreate havocfor glucose control. However, the record shows th
he was not compliant with his diabetes treatment regimen and that he improved wkias |
compliant with his treatment regimerlso, as the ALJ noted, Plaintiféportedthathe did not
have insurance in July 2013, but the record indicates he is covered under the Fresno
Medically Indigent Services Program and other than the July 2013 notation, dhe: dees not
indicate that he has had trouble obtaining insulin for at-home use. (AR 17.)

As the ALJ pointed outPlaintiff's debilitating symptoms are related to his diabetg
which has been uncontrolled on numerous occasions and he has had abnormally high
levels during his emergency room visits. (AR,392, 467, 470, 477, 485, 656, 666, 674, 68
685, 691, 696, 706, 720, 733, 740, 7449,753, 778, 788, 804, 81818, 825, 833, 843347,

ne
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21

863, 880, 887, 93p However, Plaintiff’'s condition at the emergency room has improved after

he receives insinl. (AR 17, 365, 721, 847.)
The record indicates thae is noncompliant with his insulin and other treatments for

diabetes. (AR 17, 468, 654, 692, 745, 747,.8%n July 13, 2013, when he was hospitalized ¢
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a Saturdayfor diabetic ketoacidosis, Plaintiff indicated that he had out of insulin on
Wednesday. (AR 17, 89.) Dr. Rajvir K. Basraon, who treated Plaintiff that day, found t
Plaintiffs DKA was “[l]ikely triggered with [noneompliance] with insulin with nausea/vomiting
and [abdominal] pain.” (AR 47, 89.) Dr. Sumon Syed stated in the discharge report
Plaintiff's June 2014ospital visitthat “this was not the first time” that the doctors talked
Plaintiff about his “out of control” blood sugar aadvised him “to have small frequent mea
and take care of his diabetes.” (AR-13, 749.) Plaintiff stated that “this time he will for sur
be strict and hopefully avoid another admission.” (AR 18, 749.Julx 2014 progress note
indicates that Plaiiff has a history of poorly controlled diabetes mellitus and gastroparedis
needs better glycemic control. (AR 18, 7950n August 28, 2014, Plaintiff indicated at
follow-up appointment that he is doing better since his discharge and he is aldedte @ diet.
(AR 18, 812.) An emergency room note from October 28, 2014 notes a history -of
compliance and expressed doubt in Plaintiff's claimed compliance with mediat(AR 18,
847.) Then on November 6, 2014, during a gastroenterology rppent, Plaintiff reported he
was adhering to his treatment regimen now and complained of only mild, intetnmtign
epigastric pain that is nenadiating and is usually better after eating. (AR 18, 883.) Howe
on November 23, 2014, he was hospitdizfor two days for “DKA, likely 2/2 [non
compliance].” (AR 18, 887.)

The ALJ also noted thathile Plaintiff's flareups occur on a relatively frequent basis
their effects do not last very long once they have been controlled. (AR A& pothted out that
although Plaintiff alleges trouble eating during flages, he reported in July 2014 that he hé
lost only 10 Ibs over the past 6 months despite having visited the ER over 10 times durin
span. (AR 18, 377, 792.)

The ALJ also pointed to &intiff's daily activities that Plaintiff engages when he is not
experiencing flaraips to show thahe is not particularly debilitated when his impairment

controlled. (AR 19,32-33, 6265, 249252.) Further, she pointed to Plaintiffs abdomin;

® There was a notation that Plaintiff does not have any insurance on thibalaas the ALJ stated, the record
otherwise does not indicate that Plaintiff has had trouble obtainininifsuathome use. (AR 17.)
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imaging results not to discredit Plaintiff on that basself, but to show that his abdomina
symptoms do not arise from a physical abnormality in his abdomen. (AR 16.)

A review of the record demonstrates that there is substantial evidencéathtif Railed
to comply with the treatment recommendations and that he improved when he did comply
treatment recommendation$hereforethe Court finds thaPlaintiff's failure to comply with the
treatment recommendatioasd improvement when he is complying with medicat®a clear
and convincingeasonfor the adverse credibility finding. Accordingly, ti#d.J did not err in
finding Plaintiff's statements not entirelyectible.

B. Lay Witness Testimony

Plaintiff argues that the ALJ erred in only giving partial weightht® opinion of his lay
witness, Ms. Reed, because the only reason that the ALJ provided was that she was apt 4
or otherwise qualified to opine on theedical aspects of Plaintiff's impairments. Plaintif
contends that this error is not harmledSefendant concedes that the ALJ’s reason was nd
germane reason for discounting lay witnessrtemy, but argues that therge mo reversible error
becausahe ALJ’s reasons for discounting Plaintiff's allegations apply equally to MsdR
statements. In his reply, Plaintiff contends that Ms. Reed’s testimonyib@dssdimitations
beyond those described BYaintiff and the ALJ’s reasons for rejecting Plaintiff's testimony ¢
not equally apply to Ms. Reed’s testimony.

“In determining whether a claimant is disabled, an ALJ must consider lay wit
testimony concerning a claimastability to work? Stout 454 F.3d at 1053; 20 C.F.R. §
404.1513(d)(4). “Lay witness testimony is competent evidence and cannot be disted

without comment.” _Bruce v. Astrue, 557 F.3d 1113, 1115 (9th Cir. 2009) (quoting Nguys

Chater 100 F.3d 1462, 1467 (9th Cir. 1996)). The ALJ must give specific reasons germg
the witness in discounting the lay witness testimddtput, 454 F.3d at 1056.

The only reason that the ALJ rejected Ms. Reed’s opinion was that she is not a dog
otherwise qualified to opine on the medical aspects of Plaintiff's impairments. 2QARAs
Defendant concedes, this is not a permissible reason to reject lay witnessgstimo

The issue is whether the ALJ’s error is harmle¥ghere the ALJ provides a clear an
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convincing reason to reject Plaintiff's own subjective complaints, anthyheitness testimony

is similar to such complaintthe ALJhas providedjermane reasons for rejectitige lay witness

testimony Valentinev. Commissioner of Social Sec. Admin., 574 F.3d 685, 694 (9th (

2009);seealsoMolina, 674 F.3d at 1121 @here the ALJ rejects a witnésstestimony without

providing germane reasons, but has already provided germane reasons ctorgrejenilar
testimony, we cannot reverse the agency merely because the ALJ dideaoly link his
determination to those reas ”). As Plaintiff points out, thdirst question is whether Ms.
Reed's testimony describes any limitations not already described by Plaintiff.

Plaintiff asserts that Ms. Reed’s testimony that she observed Plaintiff stay in bag a
sick withabdominal pain, chills, fever, and vomiting 10 to 15 days a month and that she ha
to call 911 to have Plaintiff transported to the hospital is beyond the limitationsbeéesby
Plaintift. However, Plaintiff testified that he becomes exhausted waftenting and sleps
several hours during the day. (AR 16;&%9 238.) The fact that she has had to call 911 is ng

functional limitation and Plaintiff testified that he wentle hospital for his vomiting.

Plaintiff points to Ms. Reed'’s testimortlyat Plaintiff's abdominal pain is so intense that

she hasbserved him reduced to tears. Howewintiff testified that he has a shaspmach
painthat occurs at least 5 or 6 times a week and lasts for 6 or 7 hours each time. -4BR
244.) Therefore, Ms. Reed’s testimony regarding Plaintiff being reduced to tearsdeechhis
abdominal pain is not beyond Plaint#ftestimony.

Plaintiff also points to Ms. Reed'’s testimony that she estimates Plaintiff cannot g 3
or walk for 3 blocks wthout resting. (AR 242.) Plaintiff testified that he needs to rest for
minutes after walking two or three blockadthathe can lift 15 Ibs. (AR 58, 74.Yherefore,
these parts of Ms. Reed’s testimony laretations that were described by Plaifiti

Plaintiff contends thaMs. Reed’s testimony that she assists him with batbimge a
week and getting dressedifiesa week and that Plaintiff needs help to the restroom sometis
is beyond his testimony (AR 238.) However, the fact that Ms. Restdted she assisted hin
with these tasks does not explain why he needed helpisamdt a functional limitation.

Thereforethis testimonys not a functional limitation beyond those alleged by Plaintiff.
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Finally, Plaintiff points to Ms. Reed’s statement that she finds Plaintiff easthactied
and he cannot focus longer than 10 minutes at a time. (AR BéRvever, Plaintiff stated in his
claim submissions thdite had issues concentrating and how long he can concentrate for de
on how he is fealg. (AR 252.) Therefore, Ms. Reed’s statement is not beyond tliatioms
alleged by Plaintiff. Thus, Plaintiff's testimony is similar to Ms. Reed’s testimony.

The second question is whethte reasons for rejecting Plaintiff's testimony do n
equally apply to the testimony of Ms. Reed. Although Plaintiff asserts that the@®#li.Yejected
Plaintiff's testimony because of his failure to comply witis medication regimen, the ALJ
found this reason in conjunction with Plaintiff's improvement whenish complying with
medcation. The Court finds that this reason provided by the ALJ for rejecting Plainti
statements is equally applicable to Ms. Reed’s statements.

Accordingly, the Court finds that any error in providing a germane reasoretb Vis.
Reed’s testimony in this instance would be harmless.

V.
CONCLUSION AND ORDER

Based on the foregoing, the Court finds that the ALJ did not é&mdmg that Plaintiff's
statementsverenot credibleand thathe error bythe ALJ in not providing agermane reason for
rejectingMs. Reed’s testimony is harmless.

Accordingly, IT IS HEREBY ORDERED that Plaintiff's appeal from thexision of the
Commissioner of Social Security is DENIED. It is FURTHER ORDERED thagment be
entered in favor of Deferaaht Commissioner of Social Security and against Plaiftiffothy

Marcus Wiggins. The Clerk of the Court is directed to CLOSE this action.

IT IS SO ORDERED. 15@
Dated: December 22, 2017 é. E i

UNITED STATES MAGISTRATE JUDGE
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