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Doc. 9

UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

SEAN DANIEL POWELL,

Plaintiff ,

NATIONSTAR MORTGAGE LLC;
NATIONSTAR MORTGAGE HOLDINGS,
INC; AND DOES 1 through 10, inclusive,

Defendans.

1:17-cv-00047-LJO-JLT

ORDER AND MEMORANDUM
DECISION GRANTING IN PART
DEFENDANTS' MOTION TO DISMISS
PLAINTIFF'S COMPLAINT

(Doc. 6)

l. INTRODUCTION

Pending beforehe Court is DefendanNationstar Mortgage LLC and Nationstar Mortga

Holdings, Inc.'s (collectively, "Nationstar") motion to dismiss PlaintiffSean Daniel Powell's

("Plaintiff") complaintwith prejudice pursuant to Federal Rule of CRibcedure 12(b)(6). (Doc. 6

Plaintiff did not file an opposition brief, the matter was taken under submissienant to Local Rule

230(g) and the hearinget for March 14 2017, was vacated.For the rasons set forth below

Nationstals mation to dismiss is GRATED in part With the exception oPlaintiff's claim for

injunctive relief, which is dismissed with prejudice, Plaintiff's claims are digahigghout prejudice

and with leave to amendlaintiff mayfile an amendé complaintwithin 21 days if and only if,he is

able to cure the deficiencies discussed below
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II. PROCEDURAL AND FACTUAL BACKGROUND

Although somewhat difficult to understand, Pldft# complaint pertains to a mgage he

obtained on his personal residence in 2008, which was refinam@@®9. Plaintiff claims the lend

er

concealed the actual value of the residemrabety at issueinflated Plaintiff's household income, and

altered Plaintiff's credit score wrder to underwrite the mortgage(Cmplt., 1 56.) Given Plaintiff
actual rported income, higlendet? knew it would be impossible for Plaintiff to makiae loan
payments (Cmplt., 1 59.) In 2011, Plaintiff suffered a physical injury, took an extended dis
leave of absence from his work, and experienced "extreme difficulty” in aimamg his mortgag
payment. (Cmplt., § 19.)

In 2016, Plaintiff contacted his lender about his financial hardships, and the lender "g
Plaintiff along though a slow, confusing, contradictory, redundant and fraudulent modific
process." (Cmplt., 1 22.) The lender continued to ask for "piecemeal and duplicapeetprk, gave

inconsistent answers about the status of the modification request to exiranbfigage payment

from Plaintiff, and eventually denied the modification plan. (Cmplt., § 24.) Plaafigfjes the lende

told him a modification would be considered and granted if Plaintiff paid the moragagent on time

and in full, which Paintiff alleges halid, but the payments were recorded as insufficient. (Cmp

33.) Raintiff also allegescontradictorily, the lender refused to discuss modification with him unle
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fell behind on his mortgage. (Cmplt., 1 51.) Although Plaintiff suggests the lender hasniulea

foreclosure of the property under the 2009 Deed of Trust, it is unclear whether a Nde&uwlt or

Notice of Trustee's Sale has been recorded.

It is not clear whether Plaintiff is ferring to his originaloanand Deed of Trust executéu 2008 or the refinanced loa
and Deed of Trust issued in 2009 on the same property.

2 Plaintiff uses the term "lender" when discussing his mortgage brankis modification requesh 2016, buthe does not

specify which lender was responsible for what conduct. Nationlstacurrent loan servicer, wad the original lendeor
servicerat the timehe 2008 or 2009 Desdf Trustwere executed and recorded
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On September 29, 2016, Plaintiff filed suit against Defenddatongar Mortgage LLC and

Nationstar Mortgage Holdings, Irficn Kern County Superior Court for fraud, deceit, and negligent

misrepresentation; negligence; violation of California Business & Professiode § 1720M®reach of

the implied covenant of good faiind fair dealingjnjunctive relief and reformation of the contract.

Plaintiff attemptedo seve Nationstar witithe complaint on December 14, 2016, amdJanuary 11
2017, Nationstaremoved the case to federal court asserting removaldictien predicéed on
diversity of the parties. On February 9, 2017, Nationstar filed a motion to dis(Bises. 6.) Plaintiff
did not file an opposition brief.

. _ANALYSIS

A. Legal Standard

A motion to dismiss pursuant to Rule 12(b)(6) is a challengjeetsufficiency of the allegations
set forth in the complaint. Dismissal under Rule 12(b)(6) is proper where thetieelsael'lack of a

cognizable legal theory" or "the absence of sufficient facts alleged under izatgriegal theory.|'

Balisteri v. Pacifica Police Dejp., 901 F.2d 696, 699 (9th Cir. 1990). In considering a motig
dismiss for failure to state a claim, the court generally accepts as true théadkegathe complaint
construes the pleading in the light most favorable to the party opposing the motion, and ralé
doubts in the pleader's favdrazy Y. Ranch LTD v. Behrerigl6 F.3d 580, 588 (9th Cir. 2008).

To survive a 12(b)(6) motion to dismiss, the plaintiff must allege "enoudh tastate a clair
to relief that is plausible on its faceBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). "A clai
has facial plausibility when the Plaintiff pleads factual content that allows tin¢ tw draw the
reasonable inference that the defendant is liable for the miscoalteged.” Ashcroft v. Igbal 556
U.S. 662, 678 (2009). "The plausibility standard is not akin to a 'probability requirement,abkt

for more than a sheer possibility that a defendant has acted unlawfdllyduoting Twombly 550

% Nationstar Mortgage Holdings, Inc. maintains it is not Plaintiff's loamiser, but an unrelated affiliate of Nations
Mortgage LLC. (Doc. 6, 9:5.)
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U.S. at 556). "While a complaint attacked by a Rule 12(b)(6) motion to dismiss doe&datetailed
factual allegations, a plaintiff's obligation to provide the ‘grounds' of Inistfement to relief’ require
more than labels and conclusion$wombly 550 U.S. at 555 (internal citations omitted). Thus, "I
assertions . . . amount[ing] to nothing more than a ‘formulaic recitation of thenédéme are ng
entitled to be assumed truelgbal, 556 U.S. at 681. "[T]o be entitled to the presumption of ti
allegdions in a complaint . . . must contain sufficient allegations of underlying fagisadair notice
and to enable the opposing party to defend itself effectivedydir v. Baca652 F.3d 1202, 1216 (9
Cir. 2011). In practice, "a complaint . must contain either direct or inferential allegations respe
all the material elements necessary to sustain recovery under some viable laydl th@mmbly
550U.S. at 562. To the extent that the pleadings can be cured by the allegation ohaltits, a
plaintiff should be afforded leave to amen@ook, Perkiss and Liehe, Inc. v. Glal. Collection Serv,
Inc., 911 F.2d 242, 247 (9th Cir. 1990) (citations omitted).
B. Claimsfor Fraud, Deceit, and Negligent Misrepresentatiomre Insufficiently Pled

Nationstar argues Plaintiff's claims for fraud and negligent misrepatgenare insufficiently
pled and must be dismissed.

1. The Original Lender is Not Named as a Defendant

Nationstar assertthat, b the extent Plaintiff's claims pertain to conduct occurring in 20(
2009, they arenrelated to Nationst@andmust be dismissed.

Defendats Nationstar Mortgage LLC and Natidas Mortgage Holdings, Inc. are the orj
named Defendants this action but neither was the original lender or servicer of the mortga
Plaintiff obtained in 200&nd refinanced in2009 In 2008, Plaintiff signed a Deed of Trushiah

identifies Netmore America, Inc. as thendder and purports to encumber real property on Fireb

Street in Bakersfield, Californighe "subject property)(Doc. 7, p. 5. On June 17, 2009, the subje

* Nationstarrequess the Court take judicial notice of the following documents recorded in thia Keunty Official
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property was refinanced and a new Deed of Trust in the amount of $154,894 was recordgthal
Metropolitan Home Mortgage, Inc("Metropolitan”) as the lender and Mortgage Electro
Registration Systems, Inc. ("MERS") acting as nominee for Metrapoli{Doc. 7, p. 16.) On July 1
2009, MERS recorded and substituted Wells Fargo Bank, N.A. as trustee under the Deed.
(Doc. 7, p. 26.) On April 21, 2015, MERS, on behalf of Metropolitan, transferred and assigne
interest under the 2009 Deed of TrusiNationstar Mortgage, LLC. (Doc. 7, p. 29.) On August
2015, a second lien Deed of Trust was recorded on the Property in favor of CalHFA M

Assistance Corporation in the amount of $22,183.74. (Doc. 7, pp. 33-34.)

Plaintiff alleges that "at various times throughout the origination and seywat his mortgage

loan,"” the "lender" knowingly misrepresented the nature and terms of thegloasly inflated the
value of the property to justify the loan, and held out the loan as a gaodi&l decision for Plaintiff
Plaintiff maintains his "lender" knew it was unlikely Plaintiff would be ablgpay off the loan, bu
Plaintiff's "desperation and desire to stay in the Subject Property"inedohjustifiably rely o the
lender's misrepresentations about the terms of the loan, Plaintiff's abilitfotd tife loan, and th
value of the subjectrpperty.

The 2008 and 2009 Deeds of Trudemonstrate Nationstar was neither the lenaer the
servicer at the time te documentwere signed.Nationstar was not assigned any interest in the |
Deed d Trust until 2015.Thus, Plaintiff's allegations pertaining to conduct of his "lende2008 and
2009inducing him to agree tthesemortgagesbearno relation to NationstarMoreover,Plaintiff has
not alleged how Nationstar is liablerfactions of the lenders in 2008 or 20@0der anytheory of

successor liability.As currently pled, @y claim againsPlaintiff's "lender"that relatego execution of

Recordsa September 2008 Deed of Trust on the subject property in the amount of $152,605 (DoelZ,(Ex&ibit 1)); a|
June 200 Deed of Trust on the subjegptoperty in the amount of $154,894 (Doc. 7, p-266(Exhibit 2));a July 2009
Substitution of Trustee arideed of Reconveyance (Doc. 7, p-26 (Exhibit 3)); a May 2015 Corporate Assignment
Deed of Trust (Doc. 7, p. 280 (Exhibit 4));andan August 2015 Deed of Trust on the subject property in the amo
$22,183.74 (Doc. 7, p. 326 (Exhibit 5)). As theseare public records, they are subject to judicial notice under Federa
of Evidence 201), and the request for judicial notice is GRANTEBee Reyn's Pasta Bella, LLC v. Visa USA, 42
F.3d 741, 746 6. (9th Cir.2006) (courts "may take judicial notice of court filings and other msattepublic record").
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the 2008 or 200Deeds of Trustis not viable as to Nationstar.

2. The Claims Againstthe 2008 and 2009 enders Appear Untimely

Even asuming thdendersassociated with thexecution of the2008 and 200®eeds of Trus
were properly identified and served, the claagainst such lenders appeatimely. Lhder California
law, the statute of limitations oclaims for fraud or negligent misrepresentai®ihree years from th
discovery "of thefacts constituting the fraud or mistake." Cal. Code Civ. Proc. 8§ 338(d). "The

of limitations begins to run when the plaintiff has information which would put a reasqreaitEn on

inquiry.” Kline v. Turner 87 Cal. App. 4th 1369, 1374 (2001l is unclear exactly when Plaintiff

reasonably should have become aware of the alleged fraud areprasentations of the 2008 ang

2009 lenders, but based on the allegations of the complaint, the stdtlitaitations would have

commencedn 2009 atthe latestandexpired no later than the end of 2012. The claims for fral
misrepresentation pertaining to t&eecution of the 2008 or 2009 Deeds of Trust are untimely.

3. The Claims for Fraud and Misrepresentation are Not Pled with the Requisite

Specifictty

Plaintiff's allegation®f fraud and misrepresentatianefar too vague to be cognizabkven to
the extent they pertain to Nat&tar's conduct in 2016 when Plaintiff sought a loan modification.

The elements of a California fraud claim include (1) a misrepresent{&ise representatio
concealment or nondisclosurgp) knowledge of the falsity; (3) intent to defraud (i.e., to ind
reliance); (4) justifiable reliance; and (5) resulting damadggzar v. Superior Coustl2 Cal. 4th 631
638 (1996). The elementso plead a cause faregligent misrepresentation are nearly the same:
misrepresentation of a past or existing material fact, (2) made witremdgnable ground for believir
it to be true, (3) with the intent to induce another's reliarcé¢he fact misrepresented, {d$tifiable
reliance on the misrepresentation, and (5) resulting danfagland v U.S. Bank Nat'l Ass209 Cal.
App. 4th 182, 196 (2012). Negligent misrepresentation sounds in ftéagyman v. Skype InQ220
Cal. App. 4th 217, 2831 (2013), and thus, like fraud claims, all the elememist be pled with
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specificity, Fed. R. Civ. P. 9(b).
In the Ninth Circuit, "claims for fraud and negligent misrepresentation mest Rule 9(b)'s

particularity requirements."Neilson v. Union Bank of CalN.A, 290 F. Supp. 2d 1101, 1141 (C

Cal. 2003). Rule 9(b) requires "specific" allegations of fraud "to give defenduaniice of the

particular misconduct which is alleged to constitute the fraud charged sbdfiatan defend again
the charge and not just deny that they have done anything wr8egiegen v. Weidnét80 F.2d 727

731 (9th Cir. 1985).This meanshe plaintiff must allege facts showing how, when, where, to wk

and by what means the representations were made, and in the case of a corpamdtntiehe

plaintiff must allege the names of the persons who made the representatioratticgity tospeak on
behalf of the corporation, to whom they spoke, that they said or wrote, and when the repres
were made.In re GlenFed, Inc. Securities Litigd2 F.3d 1541, 15448 (9th Cir. 1994) (en banc).

court may dismiss a claim grounded in fraud when the allegations fail to satikfyd(b)'s heightene

pleading requirements/ess v. Cibaeigy Corp., USA317 F.3d 1097, 1107 (9th Cir. 2003).

Where there are multiple fraud defendants, a plaintiff "must provide each anddefendant

with erough information to enable them 'to know what misrepresentations are attributdtdentartd

what fraudulent conduct they are charged witl&gasus Holdings v. Veterinary Centers of Am.,

38 F. Supp. 2d 1158, 1163 (C.D. Cal. 1998) (quotimge Wbrlds of Wonder Sec. ligt, 694 F. Supp|.

1427, 1433 (N.D. Cal. 1988)).
The complaint fails to satisfy Rule 9(b)'s "who, whahen, whee, and how" requirement

The complaint makes bare reference to general misrepresentations about thedifiaatioo inquiry

Plaintiff made in 2016 and vague allegati@mutthe "lender's'misrepesentations athe value of the

property at the time of loan origination in 2008the 2009 refinanced loahere is no allegation &
to the names of persons who made fraudulent representations, their authoritykidspdaom they
spoke, or what they said or wrote, or when it was said or wriffédre factual allegations supportin
these claims arsimply too vague, antthe claimamust be dismissed
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C. Plaintiff's Claim for Negli genceis Insufficient
Plaintiff allegesNationstarhad a duty to avoid feseeable injury to Plaintiff arfds property
andit breached that duty by "colluding to lure Plaintiff irgoedatory loans thait] knew or shoula

have known Plaintiff would default on." (Cmplt., 370 his attempt to obtain a loan modification

2016 Plaintiff assertdNationstarbreachedts duty of care by (1) failing to respond in a timely and

reasonale manner to Plaintiff's initial request to discuss loan matibn options; (2) demandin

piecemeabnd dupliative paperwork from Plaintiff in processing Plaintiff's modification retp€8)

systematically ignoring Plaintiff's written and verbal inquiries seekingatuss of the modification

process; (4) providg misleading information regarding the status of the modification proces

g

s; (5)

failing to accurately assess Plaintiff's "LTV ratio"; (6) making erronesasssments of Plaintiff's cash

reserves; (7) providing conflicting information to Plaintiff in weit correspondence; and (8) provid
conflicting information about the reasons Plaintiff's modification request wasdle(Cmpilt., { 40.)

Nationstar maintains that, to the extent this claim relates to the loan origima20608or the
refinance in2009 the claimdoes not apply to Nationstar and is barred ur@aifornia'stwo-year
statute of limitations. To the extent the claim is based on conduct pertaining to the thacatanm
Plaintiff sought in 2016, Nationstar argues it owes no duty of aara matter of lawo Plaintiff
because as a loan service, it has aict@dnventional bankingple like amere lender of money

"The elements of a cause of action for negligence are (1) a legal duty to usebbasare
(2) breach of that duty, and (3) proximate [or legal] cdosiveen the breach and (4) the plaint
injury.” Mendoza v. City of L.A66 Cal. App. 4th 1333, 1339 (1998). "The existence of a duty of
owed by a defendant to a plaintiff is a prerequisite to establishing a clamedbgence."Nymark v.
Heat Fed. Savings & Loan Ass'231 Cal. App. 3d 1089, 1095 (1991).

First, any negligence claim against the 2008 or 2009 lender must not only overconagutie
of limitations, which is two years under California law, but must identify and remn@defendant th

actor who was responsible for the negligent conduct. Cal. Code Civ. Proc. 8 339(1). Sec
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substantive allegations do not estabtisatany lenderincludingNationstay had a duty to Plaintiff o
how that duty was breachedPlaintiff's initial allegations are essentially that his lender did

accurately assess his ability to pay b#ukloans secured in 2008 and 20@8r didit properly vale

=

not

the property securing the Deedf Trust. "[A]s a general rule, a financial institution owes no duty of

care to a borrower when the institution's involvement in the loan transaction doese®ut the scop
of its conventional role as a mere lender of mon@&ytark 231 Cal. App. 3d at 1096. The sass Of
a borrower's investment "is not a benefit of the loan agreement which the Bank is uhdgrta]

protect.” Wagnerv. Benson101 Cal.App. 3d 27, 34 (2014)lgnder lacked duty to disclose "a|

information it mayhave had). Moreover, "loan servicers do not owe a duty to the borrowers of the

loans they service.'Shepherd v. American Home Mortg. Services, Mo. 2:09¢v-1916\WBS-GGH,
2009 WL 4505925, at *2 (E.DCal. 2009).Similarly, Nationstar bd no duty to offer Plaintiff éoan

modification Lueras v. BAC Home Loans Servicing, P21 Cal. App. 4th 49, 67 (2013). There is

express duty on a lender's part to grant a modification under state or federal loacatmdstatutes.

Id.

Howe\er, courts have helthata lender has duty of care in processing a loan modificat
application. See Alvarez v. BAC Home Loans Servicing,, 228 Cal. App. 4th 941 (2014). This dt
has been codified by the California legislature in the Califadameowner Bill of Rights ("HBOR")
Cal. Civ. Code 88 2920.5, 292374 2914, 2924912, 2924.15, 2924.120, 2923.6 Plaintiff's
allegations as todw his modification request ag mishandled are vague, but suggest he was
providedtimely or accura information about how the modification requests processednd that
Nationstar did not rely on accurate datamaking the modification decisionThe complaint als
implies Plaintiff hadan agrement for a "trial" modification, andPlaintiff reference the Home

Affordable Mortgage Program ("HAMP"). (Cmplt., 1 33, 46, 28hile more facts are necessary

> HAMP was a program instituted by Congress under the Emergennpic Stabilization Act, P.L., 11843, 122 Sat.
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adequately plead a claim for negligence or a claim under the HBOR reghliatingstar's conduct i
considering Plaintiff's modification requeghge claim is not barred as a matter of lalhis claim is
dismissed without prejudice.

D. Plaintiff's Claim for Injunctive Relief is Dismissed

Plaintiff's FourthCause of Actions for injunctive relief. (Cmplt., 11 494.) Plaintiff alleges

he becameoncernedhat Nationstar intended to proceed with foreclosure on the sydoggmtrty and
that Nationstar refused to engage in meaningful discussions kith concerning a mortgag
modification until Plaintiff fell behind on his mortgagédoweer, Plaintiff maintains Nationstar d
not inform him that falling behind on his payments would result in the recordation of a noti
default, and place Plaintiff "in increased danger of foreclosure." (Crfipgl.) After Plaintiff fell
behind on hianortgage, Nationstastill refused to have meaningful loan modification discussions
Plaintiff. (Cmpilt.,  52.)

Inconsistatly, Plaintiff also alleges Natiatar "dragged Plaintiff along through a slig
confusing, contradictory, redundant, and fraudulent modification process" demandergvqk and
inconsistently informing Plaintiff the file was both complete and incompl@enplt.,  22.) Plaintifi
aversNorthstar told him a modification would only be granted if Plaintiff made pagrmantimeand
in full for an agreed upon period, which Plaintiff alleges he did. (Cmpilt., %33 Plaintiff claims

Nationstar ultimately refused to modify Plaintiff's mortgage. (Cmplt.,  24.)

Aside from these inconsistent and vague factual allegatiotandaone claim for injunctive

relief is not cognizable.Injunctive relief is an equitable remedy, not a claim that can be as
separate from an underlying claim or statusell Oil Co. v. Richter52 Cal. App. 2d 164, 168 (194

("Imjunctive relief is a remedy and not, in itself, a cause of action, and a cause of action mu

3765 which sought to maximize assistance for homeowners while ragaoy servicers of mortgages to take advantag
available programs to minimize foreclosures. 12 U.S.C. § 521Wakt v. JPMorgan Chase Bank, N.214 Cal. App. 4th
780, 78691 (2013). Trial loan modifications under HAM#ave involved trial plan agreements where the lender w
agree to a trial plan while considering a permanent workout solution.
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before injunctive relief may be granted."YVhile injunctive relief may be available to Plaintiff as

remedy for other underlying claims, it does not form a staatbne claim ad is dismissed with
prejudice.
E. Plaintiff's Claim for Reformation of the Contract

Plaintiff's Fifth Cause of Action is for "Reformation of Contracts." m(t., 1 5563.)

Nationstar maintains this claim must be dismissed as insufficiently plethand is barred by the

statute of limitatios as it pert&s to conducbccurringin 2008 or 2009. (Doc. 6, pp. 17-19.)
"The purpose foreformation is to correct a written instrument in order to effectuate a cor
intention of both parties which was incorrectly reduced to writing. [citationgtemthitin order for

plaintiff to obtain this relief there must have been an understandingdre the parties on all essen

terms, otherwise there would be no standard to which the writing could be reforbesddge Elec. v.

Cnty. of San Mateo46 Cal. 2d 659, 663 (1960)A cause of action for reformation of a contr
"should allege what the real agreement was, what the agreement as reducedgtevas, andvhere
the writing fails to embody the real agreemeritdne v. Davis172 Cal. App. 2d 302, 309 (1959j}.is
also necessary to aver facts showing howpilmportedmistake was made, whose mistake it was,
what brought it aboutld.

The reformation claim is basedn allegations that Plaintiff's "lender" knew Wweuld nd be
able to afford the loan due tbe terms of the mortgage and because the property was not as
correctly. Due to this,Plaintiff claims the mortgageermsdid not reflect the true intentions of tl
parties Plaintiff does not allege, howevéhatthere was ever mual agreement oanyterms which
were incorrectly onot reduced tavriting. Plaintiff allegenly thatthe mortgage terms were not fai
not that there was a mistake in reducing the actual agreement to wiMmrgover, claims related {
mistake or fraud are subjetd a threeyear statute of limitations under California Code of G
Procedure 8§ 338(d). To the extent Plaintiff's allegations are based on cooduetng in 2008 o

2009, the clainappeas barred by the state of limitations Moreover, Plaintiff has not shown how t
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conduct is related to Nationstar, who was not a servicer or lender on the loan untilTa@LBlaim is
dismissed
G. Plaintiff's Claim of Breach of the Implied Covenant is Dismised

Plaintiff's Sixth Cause of Action allegéseachof the implied covenant of good faith and fi
dealing. (Cmpt., 11 689.) Plaintiff claims thatin agreeing to the mortgage, "the lender" mis
Plaintiff into "believing that the Subject Property was proper collaterdht®toan and that based up
[his] credit score and reported household income, Plaintiff qualified for such loan and wobld tue
afford the monthly payments.”" (Cmpilt., § 66.) Plaintiff claims the lendéatéa" the appraisal t

legitimize an ovewaluation of thesubjectproperty and its appnal of a loan in excess of ttsabject

property's value. (Cmplt., 1 68.) As it pertains to the modification request in 2016iffPdasdrts he

met the conditions of the modification process and thereforélehdet was obligated tde candid
with him, butit concealed details that unfairly interfered with Plaintiff's right to receive ¢hefl of
the bargain. (Cmplt., 1 67.)

NationstararguesPlaintiff's claim is primarily based on the conduct of his original lend#reg

timethe loan was made. Plaintdbmmenced this action more than seven years after origirtdttbe

loan and Nationstar contendBlaintiff is not entitled taolling of the fouryear statute of limitations.

Nationstaralso argues Plaintiff has failed téepd any breach of the tesnof his promissory note ¢

Deed of Tust. To the extent his claim is predicated on the loan modification request in

(@]

A

air

sled

on

a

—+

Nationstarmaintains a borrower such as Plaintiff is not entitled to a modification as a matigntof r

andhe cannot sue hisnder to obtain a modification. Further, Plaintiff has concéldathe breachg

his note andDeed of Trust by defaulting on his loan obligations. According to Nationstara

breaching party, Plaintiff is not entitled to pursueontract kaim arising from thenote or Deed of

Trust.

"There is an implied covenant of good faith and fair dealing in every contract et marty|

will do anything which will injure the right of the other to recette benefits of the agreement.”
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Kransco v. American Empire Surplus Lines Ins., @8 Cal.4th 390, 400 (2000) (quotifgomunale v
Traders & General Ins. Cp50 Cal.2d 654, 658 (1958)). "The covenant of good faith and fair d¢
is implied in every contract as a method to proteetihterests of the parties in having the contrag
promises and purposes performetdve v. Fire Ins. Exchang@21 Cal. App. 3d 1136, 1147 (1990)

A breach of implied covenant of gddaith and fair dealing claimmiust show that the condu
of the cefendant . . demonstrates a failure or refusal to discharge conédla@sponsibilities, prompte
. .. by a conscious and deliberate act, which unfairly frustrates the agreed commoreganpd

disappoints the reasonable expectations of the other party thereby depaviparti ofthe benefits o

the agreement.'Careau & Co. v. Security Pacific Business Credit, 222 Cal App. 3d 1371, 139%

(1990).

To the extent the complaint allegesnduct related to Plaintiff's original loan in 2008 or
refinanced loan in 2009, the implied covenalaim is barred by the twgear statute of limitation
under California Code of Civil Procedure 8§ 339¢&)taining tatort remedies, and barred by the fg
year statute of limétions under California Code of Civil Procedure 337(1) pertainingotdract
remedies.

Substantively, the allegations do not give rise to a cognizable implied covenamtasldo
either the original lenders or Nationstarhe complaint alleges that when the mortgage was origin
the lender misled Plaintiff into believing that the property was "propertedla for the loan and thg
based upon credit scores and reported household income, Plaintiff qualified for suctaadagould
be able to meet the minimum payments. Howeter lender in an arms-length banking transaction
no contractual obligation to Plaintiff to determine whether the loan would be afferdabéthe
Plaintiff could pay it, or even whether the property securing the deed oiaastorrectly valuedSee
e.g.,Renteriav. United StatesA52 F.Supp. 2d 910, 922-2B. Ariz. 2006) That isconduct the lende
undertakes for itewnbenefit to determine whether to extend creditis not conduct for the benefit

Plaintiff and it is not required under the terms of the Deed of Trust or promissoryldhote.
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Pertainingto allegations of unfair dealing as to Plaintiff's mortgage modification requg
2016, the allegations are insufficient to state a cognizable cldemtif® alleges Nationstadid not act
with "truthful candot during the modification process. However, the purpose of the implied coy
is to assure the parties' compliance with the contract at issue, and t@scopduct prohibited by th
implied covenant is confined by the purposes and express terms ofeékenagt. Carma Developers
2 Cal. 4th at 373. ThBeed of Trust does not contain a right to a modification of the agreemer
Plaintiff is not entitled to a modification of his loan. Moreover, the allegatioragaie as tdow
Nationstar failed t@ctwith truthful candor during the modaation process. This claim is dismissec
insufficiently pled.
F. Plaintiff's Unfair Competition Claim is Dismissed

Plaintiff's Third Gause of Action claims Nationstaiolated California's Unfair Competitio
Law ("UCL"), California Business and Professions Code § 17200. Natiawtgendlaintiff lacks
standing to bring a UCL clairhecause he has not sufficiently alleged an injury or, krsg Plaintiff
has not pled the violation of any law on whtotbasehis UCL claim.

1. Plaintiff's Allegations of Loss are Too Vague to Confer Standing

The UCL prohibits any "unlawful, unfair or fraulént business act or practiceCal. Bus. &
Prof. Code § 17200. A plaintiff alleging a UCL claim must satisfy UCL standaogiirements.See
Birdsong v. Apple, In¢ 590 F.3d 955, 960 n.4 (9th CR009). Private stanaig under the UCL i
limited to "a person who has suffered injury in fact and has lost money or property agtate¢he
unfair competition." Cal. Bus. & ProfCode § 17204see also Degelmann v. Advanced Med. Op
Inc., 659F.3d 835,839 (9th Cir. 2011). "This provision requires [plaintiff] to show tlin] has lost
money or property sufficient to constitute an injury in fact under Article IthefConstitution, and als
requires a causal connection between defendant's allegedidlation and her injury in fact.'Rubio
v. Capital One Bank613 F.3d 1195, 12045 (9th Cir.2010) (quotation omitted)Several courts hav

found that a plaintiff has not suffered an injury in fact when the loss sufferedssltiaka plaintiff's
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default on the loan.See,e.g., Bernardi v. JPMorgan Chase Bank, N.Ro. 1}1cv—4212, 2012 WL

2343679, at *5 (N.DCal. June 20, 2012)Serna v. Bank of Am., N,ANo. 1110598, 2012 WL

2030705, at *5 (C.D. Cal. June 4, 2012).

The allegations maké difficult to ascertain what occurred regarding Plaintiff's payn
obligations and his request for a loan modificatimmdPlaintiff's lossesare not clearly articulatedAs
noted above, the complaint's allegations regaravhgther Plaintiffdefaulted onthe mortgage ar
contradictory,and there is no clear statement tlemeclosure proceedings have commencBtaintiff
alleges that he was told he mugfault on his loan payments be considered for a modificati
(Cmplt., 1 5152) and that he was istructed to maitain his payments- which he alleges he d
(Cmplt., T 25). There is some suggestion Plaintiff was induced by Nationstar wti daf&is loan s¢
that he could be considered for a loan modificatiich has resulted in a lower dierating and
payment of additional interest afeks but this is only vaguely asserted. (Cmg@l4,7.) While a lower
credit rating or extra fees are losslest generallycouldconfer standing, it is difficult to link the loss
to conduct on the part of Nationstalt is also uncleanow or whether Nationstar breached its alle
duties in connection with the loan modification requesten or whethePlaintiff defaulted onhis
payment obligationsand what damage was incurred as a result of what particular contisiet.lesult,
thelosses Plaintiff has suffed are not sufficiently allegdd demonstrate standing.

2. Unlawful, Unfair, or Fraudulent Practice Allegations Are Deficient

Nationstar maintains Plaintiffs UCL claim is alswsufficiently pled because there is
underlying violation of law upon which the claim can be based.

A UCL claim is subject to dismissal givéime complaint's failure to allege a predicate viola
of law to support a UCL claim."Unfair conpetition is defined to include ‘'unlawful, unfair

fraudulent business practice and unfair, deceptive, untrue or misleadengjsidg.™ Blank v. Kirwan

39 Cal.3d 311, 3291985) (quoting Cal. Bus. & Pro€Code, § 17200).The UCL establishes thre

varieties of unfair competitior- "acts or practices which are uwal, or unfair, or fraudulent.]
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Shvarts v. Budget Grp., Ind81 Cal.App. 4th 1153, 1157 (2000)An "unlawful business activity
includes anything thagiroperlycanbe called a business practice and that at the same time is for
by law. Blank 39 Cal. 3d at 32&iting People v. McKalg25 Cal. 3d 626, 631-32 (1979)).

A busiresspractice is unfair when itoffends an established public policy or when the pra

is immoral, unethical, oppressive, unscrupulous or substantially injurious to consumednlsky v

First Healthcare Corp.50 Cal. App. 4th 632, 647 (1996) (interngjuotations and citations omitted).

The "fraudulent'prong under the UCL requires a plaintiff to "show deception to some members

public, or harm to the public interestWatson Lab,, Inc. v. RhonePoulenc Rorer, In¢ 178 F.Supp.

2d 1099, 1121 (M. Cal. 2001), or to allege that "members of thévlpui are likely to be deceived,”

Schnall v. Hertz Corp 78 Cal.App. 4th 1144, 11672000); Medical Instrument Development Labs
Alcon Labs. No. 05¢v-1138MJJ,2005 WL 1926673, at *5 (N.OCal. 2009.

The complaint lacks facts of an unlawful, unfair fraudulent business practit@ support &
UCL claim, despite the complaint's unsupported claims of misrepresentations. nfssti@ted
throughout this order, Plaintiff'slaims are not viabland thus cannot serve as a predicate violatio

a UCL claim. The complaint lacks cognizabsatutory or common law claims afalls to set forth

facts with any specificityo support a UCL claim, particularly one sounding in fralithe complaint's

UCL claim is therefore dismisseslithout prejudice.

IV. CONCLUSION AND ORDER

For the reasons stated above, IT IS HEREBY ORDERED that:

1. Nationstar'sMotion to Dismiss is GRANTEDN part;

2. With the exception of the claim for injunctive relief, which is dismissed prigjudice,
Plaintiff's clains aredismissed without prejudice and with leave to amend,;

3. If, and onlyif, Plaintiff can cure the deficiencies in his claims outlined above, Plaint

may file an amended complaint within 21 days; and
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4, If Plaintiff fails to file an amended complaint, this case will be dismissed for fadure

state a claim upon which relief can be granted.

IT IS SO ORDERED.

Dated: March 23, 2017 /s/ Lawrence J. O'Neill
UNITED STATESCHIEF DISTRICTJUDGE
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