(PC) Buckley, Jr
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v. Johnson et al D

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

RODNEY C. BUCKLEY, JR, Case No. 1:17v-00102LJ0O-BAM (PC)
Plaintiff, FINDINGS AND RECOMMENDATIONS
REGARDING COGNIZABLE CLAIMS AND
V. DISMISSAL OF CERTAIN CLAIMS AND
DEFENDANTS
B. JOHNSON et al., (ECF No. 14)
Defendars. Fourteen (14)DAY DEADLINE

Plaintiff Rodney C. Buckleyr. (“Plaintiff’) is a state prisoneproceeding pro se and in
formapaupersin this civil rights action pursuant to 42 U.S.C. § 1983. Plaintiifss amended
complaint(FAC), filed on November 27, 20115 currently before th€ourt for screening. EF
No. 14.)

l. Screening Requirement

The Court is required to screen complaints brought by prisoners seekinggairedta
governmental entity and/or against an officer or employee of a governraetital 28 U.S.C. §
1915A@). Plaintiff's complaint, or any portion thereof, is subject to dismissal if it islfnas or
malicious, if it fails to state a claim upon which relief may be granted, or if it seekstary relief
from a defendant who is immune from such relief. 28 U.S.C. § 1915A(b)(1), (2); 28 U.S.C. §
1915(e)(2)(B)(ii).
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A complaint must contain “a short and platatement of the claim showing that the pleader

is entitled to relief. . . .” Fed. R. Civ. P. 8(a)(2). Detailed factual allegaéienaot required, but
“[tlhreadbare recitals of the elements of a cause of action, supported by mereaygrsthtemers,

do not suffice.”Ashcroft v. Igbal 556 U.S. 662, 678, 129 S. Ct. 1937, 1949 (2009) (ci2elh

Atlantic Corp. v. Twombly, 550 U.S. 544, 555, 127 S. Ct. 1955, 1964-65 (2007)). While a

plaintiff's allegations are taken as true, courts “are not required to indulgerantesl

inferences.” Doe | v. WaMart Stores, In¢.572 F.3d 677, 681 (9th Cir. 2009) (internal quotatio

marks and citation omitted).
Prisoners proceeding pro se in civil rights actions are entitled to haveldedings

liberally construed and to have any doubt resolved in their favor. Hebbe v. Pliler, 627 F.3d 3

(9th Cir. 2010) (citations omitted). To survive screening, Rffisitlaims must be facially
plausible, which requires sufficient factual detail to allow the Court to reasonédl that each
named defendant is liable for the misconduct alleged. Igbal, 556 U.S. at 678, 129 S. Ct. at 1
(quotation marks omittedMoss v. United States Secret Seryieg2 F.3d 962, 969 (9th Cir. 2004

The sheer possibility that a defendant acted unlawfully is not sufficient, aedcoresistency with
liability falls short of satisfying the plausibility standalgbal, 556 U.S. at 678, 129 S. Ct. at 194
(quotation marks omittedMoss 572 F.3d at 969.

[l. Plaintiff's A llegations

Plaintiff is currently housed #he California State Prison, SolanoVWacaville,CA. The
events at issue in this complaint took place outside of Celal8®rcoran State Prisam
Corcoran CA while Plaintiff washoused in 3A05-116 on January 22 and 23, 2@laintiff names

the following defendants itthis action:B. Johnson, Correctional Officer; R. Zamora, Correctiof

Officer; A. Rocha, Correction&fficer; Guiterrez, Correctional Officer]J. Gonzales, Correctional

Lieutenant; John Doe Correctional Officer.

Plaintiff' s allegations are as follow$laintiff arrived at Corcoran on January 16, 2013.
Two different inmates discussed with Plaintiffi@ther they should be housed together. Plaintiff
discussed with inmate Williams whether to cell together, but determined that they were

incompatible. Plaintiff told Defendant Johnson that Plaintiff could not house with inmate Williz

—
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as they are incomphte. Defendant Johnson told Plaintiff that he would have to house with inmate

Williams. Plaintiff said he should be housed with a Muslim inm&te.or about January 22, 201
when Plaintiff care back from the shower, Defendant Johnson told Plaintiff to grab his prope
from the cell and he was being movdelaintiff did so.They walked towards inmate Williams’ cq
(number 133), other officers joined. When Plaintiff realized this, he stofightysin front of the
cell towards the righPlaitniff said that he was not compatible with Williams and then he was
surrounded by correctional staff. He asked what they wanted him to do. They ordeteght
his hands behind his back and Plaintiff did.

Defendant Johnson and other officers (Plaintiff cannot determine who) grabbed Plaint
his hair and twisting Plaintiff's body and arms vehemently attemptigigto Plaintiff on the
ground by his hair. Plaintiff stumbled and decided to lay flat on the ground so as thes difice
not feel threatened. Heylan the ground with his arms, hands and legs openofficer placed a
knee in Plaintiff's back and grabbed his arms and legs twisting them and picked harmryipgc
him to cell 133.1n attampting to readjust their hold éflaintiff, Plaintiff's leg got caught outside
the cell door and Johnson forced Plaintiff into the cell (138ing Plaintiff's leg fold in an
irregular fashion, throwing Plaintiff to the ground. Johnson told Plaintiff ttzanti#f should hae
just gone into the cell. Plaintiff was in extreme pain, hopped to the door as Johnson closked
said “I'm going to sue your dumb ass.” Plaintiff called for medical help but noamme.cAnother
inmate(Daniels) came toim and gave Plaintiff a medical request form which Plaintigd out.
Inmate Williams returned and complained about Plaintiff being in his cell.

Later,at about noomDefendantlohnson cuffed up Plaintiff and took him otitlee cellin
hand cuffs and was taken to the program office. Sgt. Gonzales was on thefeRlzontiff with
Johnson and kept thatening al harassing Plainfibout notgoing into the cell with Williams.
Plairtiff was put into a holding cage and had to stand for a whiddéer Gonzales asked Plaintiff if
Plaintiff had any safety concerns and Plaintiff was coregkthat Plaintiff would be sent to
sensitive needs yardsonzalesaid thatPlaintiff would be sent to Adeg, Plaintiff agreed to be
housed with Williams. Plaintifasked to see a nurse because of severe pain in his left leg and

Gonzales agreedPlaintiff had to stand in the caged he called to officers to help him and “aftel
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several people” the nurse came at 1:25 pwithen Plaintiff told the nurse how he got his injurieg
due to staff forcing Plaintiff into a cell, the nurse informed higher autr®atiel documented staf
misconductDefendcant Gonzales said tha¢ports ofstaff misconduct are taken very seriously.
Plaintiff begged not to be put in &&g but Gonzales said that because of a complaint of staff
misconduct, Plaintiff had to go to Ad-seg and was taken there about midnight.

The next morning, staff came to Plaintiff's cell and told him thay were there on behalf
of Defendant Gonzales. Thegid the Gonzales wanted Plaintiffdmop the staff misconduct
complaint Plaintiff could return to the yar#laintiff said he could not drop the complaifithey
said that if he did not, he would be iss@e@DC115. Plaintiff explained why he could not drop
the complaint. Latethat day, plaintiff was interviewed and recorded about how he got his injy

Plaintiff also received &DC-115 from Scaife. Plaintiff gave a list of cells and questior
ask witnesses and staff and she said “this is too much.” When Scaife returned from her
investigation, she did not do what he had asked for the investigation.

Plaintiff was brought before the committeeAid-seg, including Associate Warden Jennir
after about 23 weeks. Plaintiff explained what happened to him. Soon, Plaintiff was release
Ad-seg to the facility A yard.

Plaintiff's first claim is forexcessive force against Johnson and Zamora (who was the
officer who assisted Johnson) when they snatched Plaintiff’'s hastetlnnis armsnd legs and
knee in Plaintiff's back and forcddm into the cell harming his at&kand legPlaintiff suffered
emotional distress from the incident and injury.

Plaintiff’'s second claim is for failure to protect by defendant Guitemtez was at the
podium, Defendant Rocha who was in the control booth, and Defendant John Doeggsihdive
floor staff’s office, and saw the assault and refused to intervene.

Plaintiff alleges retaliation by SggeonzalesJohnson, Zamora and Rocha Rbaintiff
statinga complaint of staff miscondudlaintiff agreed with SgtGonzdez to gocell with inmate
Williams so that Plaintiff did ot have to go into Ad-seg. Defendant Johnson, Zarand Rocha
violated Plaintiff’s first amendment right against retaliation when they fabricatlefiéd aCDC-

115 against Plaintiff for not dropping the misconduct complaint.
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Plaintiff seeks compensatory and punitive damages, attorney fees and costs.
II. Discussion
A. Eighth Amendment— Excessive Force
The Eighth Amendment protects prisoners from inhumane methods of punishment af

inhumane conditions of confinement. Morgan v. Morgensen, 465 F.3d 1041, 1045 (9th Cir. 2

Prison officials must provide prisoners with medical care and personal aatetyust take

reasonable measures to guarantee the safety of the inmates. Farmer v., BiEhkaS. 825, 832-

33,114 S. Ct. at 1976 (1994) (internal citations and quotations omitted).
The Eighth Amendment “embodies broad and idealistic concepts ofydignilized

standards, humanity, and decendystelle v. Gamble429 U.S. 97, 102 (1976). Conditions of

confinement may, however, be harsh and restricBeeRhodes v. Chapman, 452 U.S. 337, 347

(1981). Nonetheless, prison officials must provide prisoners with “food, clothing, shaftéatisn,

medical care, and personal safefigussaint v. McCarthy, 801 F.2d 1080, 1107 (9th Cir. 1986).

prison official violates the Eighth Amendment only when two requirements dr¢lnebjectively,
the officid’ s act or omission must be so serious such that it results in the denial of the minim
civilized measure of lifs necessities; and (2) subjectively, the prison official must have acted
unnecessarily and wantonly for the purpose of inflicting h&eeFarmer 511 U.S. at 834.

Plaintiff has alleged a cognizable claim against Defendant JolamsbAamordor the
incident outside of cell 133 arad Defendaniohnson and Zamora moveintiff into the cell.
Plaintiff has failed to allege a cognizable claagainst any other defenddat excessive force

B. Eighth Amendment— Failure to Protect

Prison officials have a duty to take reasonable steps to protect inmates fsicaph

1d from

005).

al

abuseld. at 833;_Hearns v. Terhune, 413 F.3d 1036, 1040 (9th Cir.2005). To establish a viglation

of this duty, the prisoner must establish that prison officials were “detdheradifferent to a

serious threat to theamate’ssafety.”Farmer 511 U.S at 834. The question under the Eighth
Amendment is whether prison officiakscting with deliberate indifference, exposed a prisoner {
sufficiently substantial ‘risk of serious damage to his future health.d.’&tI843 (citing Helling v.

McKinney, 509 U.S. 25, 35, 113 S.Ct. 2475, 125 L.Ed.2d 22 (1993)).
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The deliberate inffierence standard involves both an objective and a subjective prong
the alleged deprivation must be, in objective terms, “sufficiently seriotigit 834. Second,
subjectively, the prison official must “know of and disregard an excessk/torismate health or

safety.” Id at 837Anderson v. County of Kern, 45 F.3d 1310, 1313 (9th Cir.1995). To prove

knowledge of the risk, however, the prisoner may rely on circumstantial eviderfiaet,ithe very
obviousness of the risk may be sufficient to establish knowlédgmer 511 U.S. at 842ANallis v.
Baldwin, 70 F.3d 1074, 1077 (9th Cir.1995).

Liberally construing Plaintiff's allegations, Plaintgfates a cognizable claim for failure tg
protect againdbefendant Guiterrez who was at the podium, Defendant Rocha who was in th¢
control booth, and Defendant John Doe, wlas\w the floor staff’s office, and saw the assault g
refused to intervene.

C. Due Process Violation- False Charges

Plaintiff states thaténwas deniefdue Process by DefendaBbnzdeswhen he lied to havs
Plaintiff placed in Adsegand Johnson, Zamora and Roébaa false 115

The Due Process Clause of the Fourteenth Amendment protects against théialepifiva

liberty without due process of law. Wilkinson v. Austin, 545 U.S. 209, 221, 125 S. Ct. 2384,

162 L.Ed.2d 174 (2005). To state a claim for the deprivation of procedural due process,fa pl
must first identify a liberty interest for which the protection is soudhat 221, 2393. Liberty
interests may arisedm the Due Process Clause or from state ldwl' he Due Process Clause itg
does not confer on inmates a liberty interest in avoiding more adverse condition§ireérment;d.
at 221-22 (citations and quotation marks omitted), and under state laxjdtesce of a liberty
interest created by prison regulations is determined by focusing on the oftiobe condition of

confinement at issuéd. at 222—-23 (citing Sandin v. Conner, 515 U.S. 472, 481-84 (1995)). L

interests created by prison regibns are generally limited to freedom from restraint which

imposes atypical and significant hardship on the inmate in relation to the ordindgniiscof

prison life.ld. at 221 (quoting Sandin, 515 U.S. at 484); Myron v. Terhune, 476 F.3d 716, 71
Cir. 2007).
1

First,

A\1”4

and

P393,

Ainti

elf

berty

3 (9th




© 00 N o o A W N P

N N N N N DN N NN R B RP R R R R R R
o ~N O ;0N DO N RO OO o0 N oYy 10N 0O O NER O

Plaintiff is informed that he has no constitutionajlyaranteed immunity from being false

or wrongly accused of conduct that may lead to disciplinary sanc8eeSprouse v. Babcock, 87

F.2d 450, 452 (8th Cir. 1989). Although the Ninth Circuit has not directly addressed this iss
published opinion, district courts throughout California relying on the case cited aveve ha
determined that a prisoner's allegation that prison officials issued aifdg®idary charge againsi

him fails to state a cognizable claim for relief under § 188%ey v. Guzman, No. 117CV00896

AWIEPGPC, 2018 WL 1567813, at *4 (E.D. Cal. Mar. 30, 2(Qt8)lecting cases).

With respect to prison disciplinary proceedings, the minimum procedural reqoteethat
must be met are: (1) written notice of the charges; (2) at least 24 hoursrb#te/diene the
prisoner receives written notice and the time of the hearing, so that the prissnprepare his
defense; (3) a written statement bg fact finders of the evidence they rely on and reasons for
taking disciplinary action; (4) the right of the prisoner to call withessesiddiense, when
permitting him to do so would not be unduly hazardous to institutional safety or corregbaisl
and (5) legal assistance to the prisoner where the prisoner is illiterbteisstes presented are

legally complexWolff v. McDonnel, 418 U.S. 539, 563-71 (1974). As long as the five

minimumWolff requirements are met, due process has been satidadkler v. Sumner, 14 F.3d

1415, 1420 (9th Cir. 1994abrogatedn other groundby Sandin v. Connor, 515 U.S. 472 (1995).

Plaintiff cannotstateany claim thatlue process was violated by any officials who made
false charges against hirfiSpecifically, the fact that a prisoner may have been innocent of
disciplinary charges brought against him and incorrectly held in administragvegation does nq
raise a due process issue. The Constitution demands due process, Hedecision

making.” Jones v. Woodward, 2015 WL 1014257, *2 (E.D. Cal. 2015).

D. First Amendment - Retaliation
Plaintiff alleges that he was placed in-8&h. formaking a staff misconduct charge.
Allegations of retaliation against a prisoner’s First Amendment rights to speéezh

petition the government may support a section 1983 cl&itwa v. Di Vittorio, 658 F.3d 1090,

1104 (9th Cir. 2011); Rizzo v. Dawson, 778 F.2d 527, 532 (9th Cir. 188&glsoValandingham

y
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v. Bojorquez, 866 F.2d 1135 (9th Cir. 1989); Pratt v. Rowland, 65 F.3d 802, 807 (9th Cir. 1995).
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“Within the prison context, a viable claim of First Amendment retaliation entails five bas
elements: (1) An assertion that a statem@imok some adverse action against an inmate (2) bed
of (3) that prisoner’s protected conduct, and that such aet)arh{lled the inmate's exercise of hi
First Amendment rights, and (5) the action did not reasonably advance a legdonactioal

goal” Rhodes v. Robinson, 408 F.3d 559, 567-68 (9th Cir. 2005); accord Watison v. Carter,

F.3d 1108, 1114-15 (9th Cir. 2018ilva, 658 F.3d at 1104; Brodheim v. Cry, 584 F.3d 1262, ]

(9th Cir. 2009).

Here,Plaintiff states a agnizableclaim for retaliation again®efendart Gonzales. Plaintiff

alleges he was placed in Ag#g after he makestaff misconduct complaint amyen after he said
he would cellup with Williams. While the elements of whether this action “chilled” Plaintiff ar
whether no legitimate correctional gaehs advancely placing Plaintiff in Adsegare disputable
construing the complaint liberally, Plaintiff has stated claim. The correct ynopgarding

“chilling” is to determine whether an official's acts wouldll or silence a person of ordinary

firmness from future First Amendment activiti€@hodes, 408 F.3d at 568—69. Plaintiff does not

allege that his speech was chilled, but the adverse actions he suffered woulgeisiiraof

ordinary firmness. And he alleges he changed his mind about celling up so as to asegl Ad-

Thus,liberally construing the complair®laintiff has satisfied the fourth pron@Vith respect to the

fifth prong, a prisoner must affirmatively allege that “the prison authomgeéaiatory action did
not advance legitimate goals of the correctional institution or was not tailomeavhyaenough to
achieve such goalsRizzg 778 F.2d at 532Plaintiff's allegation is that he was sent to-geh
immediately after alleging staff ndsnduct. While Defendant may be able to show a legitimate
correctionareasorfor placing Plaintiff in Adseg, liberally construing thedlegation, Plaintiff
states a cognizableaitn.
E. Threats and Harassment

Plaintiff alleges thaDefendant Gonzalgbreatened Plaintiffor not going into the cell with

Williams. Plaintiff is informed that verbal harassment or abuse alone is fioctesifto state a

claim under section 1983, Oltarzewski v. Ruggiero, 830 F.2d 136, 139 (9th Cir. 1987), and t

do ot rise to the level of a constitutional violatig@aut v. Sunn, 810 F.2d 923, 925 (9th Cir.

ause
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1987). Therefore, Plaintiff fails to state a claim based on verbal harassntiergabs.
F. While in the Cage— Conditions of Confinement and Medical Indifference
Plaintiff alleges he was forced to stand for a fewrs in a small holding cell and while
there, he called out for medical assistance to treat his injuries.
Extreme deprivations are required to make out a conditions of confinement claim, ang
those dprivations denying the minimal civilized measure of life's necessities areeuiffjograve

to form the basis of an Eighth Amendment violation. Hudson v. McMillian, 503 U.S. 1, 9, 112

995, 117 L.Ed.2d 156 (1992) (citations and quotations omitiedyder to state a claim for
violation of the Eighth Amendment, the plaintiff must allege facts sufficient to sup@taim that
prison officials knew of and disregarded a substantial risk of serious harm to thifplaint

E.g.,Farmer v. Brennarbl1l1 U.S. 825, 847, 114 S.Ct. 1970, 128 L.Ed.2d 811 (1994); Frost v.

Agnos, 152 F.3d 1124, 1128 (9th Cir.1998).
“[T]o maintain an Eighth Amendment claim based on prison medical treatment, an inf
must show ‘deliberate indifference to serious medical needgtt'v. Penner, 439 F.3d 1091, 10

(9th Cir.2006) (quotindestelle v. Gamble429 U.S. 97, 106, 97 S.Ct. 295 (1976)). The two part

for deliberate indifference requires the plaintiff to show (1) “ ‘a seriouscakdeed’ by
demonstrating that ‘faike to treat a prisoner's condition could result in further significant injur
the unnecessary and wanton infliction of pain,” ” and (2) “the defendant's respdnsaéztl was

deliberately indifferent.” Jett, 439 F.3d at 1096 (quoting McGuckin v. Smith, 974 F.2d 1050,

(9th Cir.1992), overruled on other grounds, WMX Techs., Inc. v. Miller, 104 F.3d 1133, 1136

Cir.1997) (en banc) (internal quotations omitted)). Deliberate indifference is1\dhota
purposeful act or failure to respond to a prisoner's pain or possible medical need, acausaan
by the indifference.ld.

Plaintiff's claim does not rise to a constitutional lexgthnding in a holding cell for a few
hours is not a constitutional violation. Further, Plaintiff has not named which defehfzicgd
him to stad in the isolation cage, nor has he alleged facts showing deliberate ienitéanor has
he shown a serious medical neddhe medical forms attached to the complaint note “slight” inj

and redness to his ankle.
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G. Investigation
To the extent Plaintiff is dissatisfied with the outcome or adequacy of anigates by
Schiefe an inadequate investigation is not a basis for a plausible due procesSeeiBomez v.
Whitney, 757 F.2d 1005, 1006 (9th Cir. 1985) (petasu) (“[W]e can find no instance where the
courts have recognized inadequate investigation as sufficient to state gletgikctaim unless thel

was another recognized constitutional right involved.”); Page v. Stanley, No. CV 11-2255 C

(SS), 2013 WL 2456798, at *8—9 (C.D. Cal. June 5, 2013) (dismissing Section 1983 claim a
that officers failed to conduct thorough investigation of plaintiff's complaintaulee plaintiff “had
no constitutional right to any investigation of his citizen’s complainuch less a ‘thorough’
investigation or a particular outcome”).
H. DOE Defendant
Plaintiff nameslohn Doe defendant in this action. Unidentified, or “John Doe” defenda

must be named or otherwise identified before service can go forward. “Asalgale, the use of

‘John Doe’ to identify a defendant is not favore@itlespie v. Civilettj 629 F.2d 637, 642 (9th Cir.

1980). Plaintiff is advised that John Doe def@ntcannot be served by the United States Marsh
until Plaintiff has identified himasan actual individual and amended his complaint to substitutg
names for John Doe. For service to be successful, the Marshal must be ablefyoadérndcate
defendants.

V. Conclusion and Order

Despite being provided with the relevant pleading and legal standards, Plagbidra
unable to cure the deficiencies of his complaint, and further leave to amend is aoit@chtopez
v. Smith 203 F.3d 1122, 1130 (9th Cir. 2000).

Accordingly, the Court finds tha®laintiff's first amended complaint states a cognizable
claim for (1) excessive force in violation of the Eighth Amendmagdinst Defendantikohnson ang
Zamorafor the incident on or about January 22, 2013, (2) failure to protect in violation of the
Eighth Amendment against Defendant Guiterrez who was at the podium, DefendanwiRochas
in the control booth, and Defendant John Doe, who as in the floor staff's office, and saw ttie

and refused to intervene in the incident on or about January 22,&@ 83) a claim for retaliation
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in violation of the First Amendment against Defendant GonZaftgdacing Plaintiff in Adseg on
or about January 23, 20113yt fails to state any other cognizable claims
Based on the foregoing, it isSHREBY RECOMMENDEDthat:

1. This action proceed on Plaintiff’s first amended complaint, iNedember 272017, (ECF

No. 14, for (1) excessive force in violation of the Eighth Amendment against Deferf8lants

JohnsonCorrectional Officerand RZamora Correctional Officerfor the incident on or
about January 22, 2013, (2) failure to protect in violation of the Eighth Amendment ag
Defendant Guiterrez, Correctional Officerho was at the podium, Defend#&ntRocha
who was in the control booth, and Defendant John Doe, who as in the floor staff's offi
and saw the assault and refused to intervene in the incident on or about January 22,
and (3) a claim for retaliation in violation of the First Amendment against Defehda
Gonzales Correctio Lieutenantfor placing Plaintiff in Adsey on or about January 23,
2013;and

2. All other claims and Defendants be dismissed based on Plaintiff's failurégakstians

upon which relief may be granted

These Findings and Recommendations wilsblemitted to the United States District Jud
assigned to the case, as required by 28 U.S.C. 8§ 636W)ithin fourteen (14) daysafter being
served with these Findings and Recommendations, Plaintiff may file writtertiobgewith the
Court. The document should be captioned “Objections to Magistrate Judge’s Findings and
Recommendations.Plaintiff is advised that the failure to file objections within the specified tir
may result in the waiver of the “right to challenge the magistrate’s factuaidsidon

appeal Wilkerson v. Wheeler, 772 F.3d 834, 839 (9th Cir. 2014) (citing Baxter v. Sullivan, 92

F.2d 1391, 1394 (9th Cir. 1991)).

IT IS SO ORDERED.

Dated: May 4, 2018 5| Barbana A. McAuliffe

UNITED STATES MAGISTRATE JUDGE
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