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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

JARED RAMIREZ, Case No. 1:18-¢cv-00374-LJO-EPG
Plaintiff, ORDER FOR PLAINTIFF TO:
\Z (1) FILE A FIRST AMENDED

COMPLAINT; OR,

X[())I\EI)IEN?;PRFA'OI':_(I)CI:\IE et al. (2) NOTIFY THE COURT THAT HE

WISHES TO VOLUNTARILY DISMISS; OR

Defendants.
(3) NOTIFY THE COURT HE WISHES TO

STAND ON THE COMPLAINT, SUBJECT
TO FINDINGS AND RE COMMENDATIONS
TO DISTRICT JUDGE CONSISTENT WITH
THIS ORDER

(ECF No. 1)

THIRTY (30) DAY DEADLINE

Plaintiff, Jared Ramirez, is appearipgo seandin forma pauperisin this civil rights
action filed pursuant to 42 U.S.C. § 1983. Plairti&id the complaint commencing this action
March 20, 2018, alleging claims against ModeBulice Administration;Rick Armendariz

Assistant Chief of Police; Martha Delgado, Liedat; T.J. Moffett, Sergeant; and Galen Car

Chief of Police (collectively “Defendants”). (& No. 1.) Plaintiff's claims relate to his

employment as a police officer with the Modae®olice Department. Plaintiff's complaint

before the Court for screening.
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The Court has screened Plaintiffs complaand finds that it does not state any

cognizable claims. Plaintiff may choose onetled following options: (1) file a first amend
complaint; or (2) file a notice of voluntary disseal; or (3) notify the Court that he wishes
stand on the complaint as written, in which case the undersigned will issue findin
recommendations to the assigned Distlialge consistent with this order.
.  SCREENING REQUIREMENT

Under 28 U.S.C. § 1915(e)(2), the Court mustdcah a review of a contgint in a case il
which the plaintiff is proceedinm forma pauperido determine whether it “state[s] a claim
which relief may be granted,” is “frivolous onalicious,” or “seek[s] monetary relief againg

defendant who is immune from such relief.”thle Court determines that the complaint fails

state a claim, it must be dismissdd. An action is frivolous if it is “of little weight or

importance: having no basis inneor fact” and malicious if it wa filed with the “intention of

desire to harm anotherAndrews v. King398 F.3d 1113, 1121 (9th Cir. 2005). Leave to an

may be granted to the extent that the deficesmaf the complaint cape cured by amendment.

Cato v. United State§0 F.3d 1103, 1106 (9th Cir. 1995).

A complaint must contain “a short and plastatement of the claim showing that
pleader is entitled to relief . . . .” Fed. R. CR. 8(a)(2). Detailed factual allegations are
required, but “[tlhreadbare redsaof the elements of a ese of action, supported by me
conclusory statements, do not suffic&shcroft v. 1gbgl 556 U.S. 662, 678 (2009) (citirgell
Atlantic Corp. v. Twomb|y550 U.S. 544, 555 (2007)).dntiff must set foth “sufficient factua
matter, accepted as true, to ‘statelam that is plausible on its face.ltl. at 663 (quoting
Twombly 550 U.S. at 555). While faetl allegations are acceptedtase, legal conclusions a
not.Id. at 678.

In determining whether a complaint statesaationable claim, the Court must accept
allegations in the complaint as trd¢gsp. Bldg. Co. v. Trs. of Rex HospitdR5 U.S. 738, 74
(1976), constru@ro sepleadings liberally in the lighhost favorable to the PlaintifResnick v
Hayes 213 F.3d 443, 447 (9th Cir. 2000), and tesall doubts in the Plaintiff's favodenking

v. McKeithen 395 U.S. 411, 421 (1969). Pleadingspob se plaintiffs “must be held to leg
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stringent standards than forngéadings drafted by lawyerddebbe v. Pliley 627 F.3d 338, 34
(9th Cir. 2010) (holding thapro secomplaints should continue tme liberally construed afte
Igbal).
. SUMMARY OF COMPLAINT

Plaintiff alleges that Defendants violated Risst Amendment right ossociation, and h
Fourth Amendment right to privacgs well as the right to priva@f an individual named Kristg
Zuidema; and that Defendants violated 18 0.8 241 and 242. Plaintifflso brings variou
state law claims, including violationsf his state due process righ8kellyrights, and right
regarding internal affairs investigations; violationGdlifornia Governmen€ode 88 3303(b)-(e
3305, and 3309.5; violation of the California Pe@alde; violation of California Labor Code
980(a); and violations of MPDomestic Violence Policy #320, and City of Modesto Policy
Memo #2017-005 Policy Against Harassment, Bxsmation, and Retaliatn; and Anti-Bullying
Memo Personnel Rule 1.2, 1.5, Policy #2.1.3). (EN& 1 at 5-9.) The facts underlyil
Plaintiff's claims are difficult to discern, but d@htiff has attached to his complaint a lef
addressed to Rick Armendariassistant Chief of Police, from an individual named Davic
Clisham, dated October 18, 2017, and designate& “Response to Moe of Termination
Modesto Police Officer Jared Ramirez.” (ECF No. 9-49.) This letter laysut facts that appe
to underlie Plaintiff's claims. T Court will assume that Plaifftis incorporating the factud
allegations contained in the letter into banplaint. The letter alleges the following:

Plaintiff was a police officer and peament employee with the Modesto Pol
Department (“MPD”) for over 12 years. Priorttee incident underlying th action, Plaintiff hag
not received any discipline. (ECF No. 1 at 9,1B7} At some point, an internal affairs (“IA

case was initiated involving a woiteer with MPD named Kristen Zuidema, Plaintiff, and a s
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number of other MPD employeedd.(at 18.) Plaintiff was faog recommended disciplirI,

including potential terminationgreause of his conduct untjgng the 1A case. Its not clear wh
conduct was at issue in the |IA cabat it appears to relate an incident opotential incident o
domestic violence. Specifically, Plaintiff allegést in the “IA case against me, Sgt. TJ Moff

Lt. Martha Delgado not only discovered domestiolence may haveccurred, Lt. Delgad
3
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actually spoke to Zuidema about it and never fodld up with me the potential victim in t
incident.” (ECF No. 1 at 7.) It is not clear fratns and other factual atl@tions whether Plaintif
was the perpetrator of domestic violence, thegad victim of domestiwviolence, or merely
potential witness to an irgent of domestic violence.

Plaintiff alleges that his conduct at issuéha IA case demonstrated “[d]iscretion was
exercised appropriately by a volunteer and by a small number of employees including [Ple
but he denies “that he engaged in any fornmafassment against anybody,” and denies th
violated anyone’s privacy through his condudd. @t 18.) He alleges th#éhe IA case involve
what was merely a “gross misumgi@nding of what occurred.td;) Plaintiff's employment with
the MPD was eventually terminated as a result of the IA case.

Plaintiff alleges that Defendanviolated his and Zuidema’s right to privacy by searc
“Zuidema’s cell phone and, possibly, other eoyeles’ cell phones”; by asking “Zuidema ab
extremely private matters involving her non-woekated extremely personal and private off d
activities which also constituted an invasionheir privacy” and requiring and pressuring he
answer these highly personal gtiens; by not telling Zuidema that she “had a choice’

whether to meet with superior officers andwaar their questions; and by treating Zuidema

“brutal and deceitful” manner, ung “many fear tactics all whileinder color of their authority

and position” as officers, and “essentially forc[ing] Zuidema to produce images depicting h
and body engaging in sexual acts witk.” (ECF No. 1 at 5, 12-14.)
Plaintiff also alleges that MPD persnel who interviewed Zuidema *“obtain

information from her private cell phone and didvgithout a warrant. The aech of private cel

phones and the information oniyate cell phones without wamt is a violation of Ms|

Zuidema’s and other employees’ constitutional righprivacy.” (ECF No. 1 at 12.) “Without th
cell phone information, the MPD will be unable goove that [Plaintiff] volated department:
rules in connection with his off duty conductltl(at 12-13.) “Assuming the investigators us
the cell phone information when they intewed other employees and [Plaintiff] and obtai
their statements, that information is also invalitd &t 13.) “Experiena police personnel kno

these procedures and must be viewed denifionally violating Miranda standards ar
4
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requirements in conducting their interviews amnpelling Ms. Zuidema and the employees to

answer questions abioprivate conduct.”Ifl.)

Plaintiff also alleges that he was intervielduring the IA case amduring that interview
he was told, “If you refuse to answer quessoyour silence could be deemed insubording
and result in discipline up to and incladi termination. Any statement you make un
compulsion or threat of such discipline ig dministrative purposes only and cannot be
against you criminally.” (ECF No. 1 at 11-12.) &Bpite the admonition,” Plaintiff was charg
with a crime, violation of Cal. Penal Code § §X%4(. Charging Plaintiffvith the crime breache
“the promise of immunity, totally invalidnd must be removed from the chargelsl’ gt 12.)
1. EVALUATION OF PLAINTIFF'S COMPLAINT

The Civil Rights Act, under whicthis action was filed, provides:

Every person who, under color of any stat ordinance, regulation, custom, or
usage, of any State or Territory or thesttict of Columbia, gbjects, or causes to
be subjected, any citizen of the UuitéStates or other person within the
jurisdiction thereof to the deprivation @ny rights, privileges, or immunities
secured by the Constituticand laws, shall be liable to the party injured in an
action at law, suit in equity, or othproper proceeding for redress . . . .

42 U.S.C. § 1983. “[Section] 1983 ‘is not itselfsaurce of substantive rights,” but mer
provides ‘a method for wdicating federal rightslsewhere conferred.Graham v. Connqr490
U.S. 386, 393-94 (1989) (citation omitted).

To state a claim under § 1983, aiptiff must allege that (1the defendant acted unc
color of state law, and (2) the defendant dega him of rights secured by the Constitution
federal law.Long v. Cty. of Los Angele442 F.3d 1178, 1185 (9th Cir. 2006ge alsdMarsh v.
Cty. of San Diega680 F.3d 1148, 1158 (9th Cir. 2012) (discngsiunder color of state law”).
person deprives another of a constitutional rightthin the meaning of § 1983, ‘if he does
affirmative act, participates in another’s affirmatigct, or omits to perform an act which he
legally required to do that causes therietion of which complaint is made.Preschooler Il v
Clark Cty. Sch. Bd. of Trs479 F.3d 1175, 1183 (9th Cir. 2007) (quotiahnson v. Duffy588
F.2d 740, 743 (9th Cir. 1978)). “The requisite causal connectiay be established when

official sets in motion a ‘series of acts by athevhich the actor knows or reasonably shc
5
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know would cause others to inflict' constitutional harmBreéschooler 1] 479 F.3d at 118

3

(quoting Johnson 588 F.2d at 743). This standard of cdiosa“closely resembles the standard

‘foreseeability’ formulation of proximate causeArnold v. Int'l Bus. Mach. Corp.637 F.2d

1350, 1355 (9th Cir. 19813ee alsdHarper v. City of Los Angele§33 F.3d 1010, 1026 (9th Cjr.

2008).

Additionally, a plaintiff must demonsteat that each named defendant persor
participated in the deprivation of his rightgbal, 556 U.S. at 676-77. In other words, a plair
must allege facts demonstrating, or from whichirdarence can be drawn, that there is an ac
connection or link betweethe actions of the defendants and die@rivation allege to have bee
suffered by PlaintiffSeeMonell v. Dep’t of Soc. Sery<l36 U.S. 658, 691, 695 (1978).

A. Supervisor Liability

Supervisor liability can be imposed undet 383 only if the supervisor “was persong

involved in the constitutional geivation or a sufficient causaonnection exts between th

supervisor's unlawful conduct artle constitutional violation.Edgerly v. City & Cty. of San

Franciscq 599 F.3d 946, 961 (9th Cir. 2010) (citaticensd internal quotation marks omitte

-

ally
tiff

stual

lly

11°)

).

Under this standard, a supervisor “‘can be heloldidor: 1) their own culpable action or inaction

in the training, supervision, or control of subordésa 2) their acquiescence in the constitutic

nal

deprivation of which a complaint is made; orf8) conduct that showed a reckless or callous

indifference to the rights of othersld. (quotingCunningham v. Gate229 F.3d 1271, 1292 (9
Cir. 2000)).

Plaintiff appears to be claimj Defendant Galen Carroll, whom Plaintiff identifies as
Chief of MPD, is liable based on his capacityaasupervisor of other individuals. Howev
Plaintiff has failed to allege facts showing fBedant Carroll’'s unlawful conduct, let along
causal connection between thatawful conduct and any allegedrstitutional violation Plaintif
is claiming. Plaintiff has accordingfailed to state a claim for refi based on supervisor liabili
against Defendant Carroll atiae claim must be dismissed.

B. Municipal Liability

“Municipalities and other local governmental units are ‘persons’ subject to suit
6
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§ 1983, but to prevail on a claim against a mynakientity for a constitutional violation . .
plaintiff must show that an official’'s actionahcaused the plaintiff's injury was pursuant
official municipal policy of some natureKirkpatrick v. Cty. of Washo&43 F.3d 784, 788, 7¢
(9th Cir. 2016) (quotingMonell v. Dep’'t of Soc. Servs. of N.¥36 U.S. 658, 691 (1978
(internal quotation marks omitted). “Tdm so, a plaintiff must go beyond thespondeat superic
theory of liability and demonsite that the allegedaostitutional deprivation was the product d
policy or custom of the local governmental unld” (citing Connick v. Thompson63 U.S. 51
60 (2011)).

Here, Plaintiff does not allege any facts dematstg that an official’s action that caus

Plaintiff injury was taken pursuant to an oféitipolicy of the Modesto Police Administratig

to

3
)

-

ed

n.

Accordingly, Plaintiff has failed to state a ctafor relief against Modesto Police Administration

and his claims against thisfdadant must be dismissed.

C. First Amendment Right of Association

The First Amendment guarantees the righta$sociate for the purpose of engaging
activities protected by the First Amendment, saslspeech, assembly, petition for the redres
grievances, and the escise of religionIDK, Inc. v. County of Clark836 F.2d 1185, 1191-¢
(9th Cir. 1988). The freedom of expressive ag#n permits groups to engage in the s;
activities that individuls can freely pursue under the First Amendmightat 1193. The right o
association extends to individuals involved an intimate relationship, and “protects th
relationships, including family relationshipsattpresuppose ‘deep attachments and commitn

to the necessarily few other individuals witham one shares not only a special communit

beliefs but also distinctly psonal aspects of one’s life.Bd. of Directors of Rotary Int'l v.

Rotary Club of Duarte481 U.S. 537, 545-46 (1987) (citation omitted).

Plaintiff appears to be alleging that Dedlants violated his ght of association b
interfering with, and/or punishing him becausg his intimate relationship with Zuidem
Plaintiff also appears to be alleging thatf®wlants violated his ght of association b
prohibiting him from discssing his IA interview or the IA investigation with other member

the MPD until after the disposition of the IA casas final. Plaintiff does not, however, allg
7

) in

5s of
2
Ame
£
DSe

nents

y of

S

a.

S

5 of

ge




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

what specific Defendant(s) engaged in what specdi@uct that violated &iright of association.

Accordingly, the complaint fails to state a clafor relief for violation of Plaintiff's right of
association, and his First Amenent claims must be dismissed.

D. Fourth Amendment Right to Privacy

The Fourth Amendment guarantees “[t]he righth&f people to be secure in their pers
houses, papers, and effects, against unreasonableesearthseizures .. ..” U.S. Const. art
“The applicability of the Fodh Amendment turns on whether ‘the person invoking its prote
can claim a ‘justifiable,” a ‘reasohke,” or a ‘legitimate expectation of privacy that has b
invaded by government actionHudson v. Palmei68 U.S. 517, 524 (1984).

Plaintiff alleges that Defendanviolated his and Zuidema’s right to privacy by searc
“Zuidema’s cell phone and, possibly, other eoyeles’ cell phones”; by asking “Zuidema ab
extremely private matters involving her non-woekated extremely personal and private off d
activities which also constituted an invasionheir privacy” and requiring and pressuring he
answer these highly personal gtiens; by not telling Zuidema that she “had a choice’
whether to meet with superior officers or onetirer to answer questions; by treating Zuidem
a “pbrutal and deceitful” manner, using “many féactics all while under color of their author

and position” as officers; by making “reped attempts to download Zuidema’s phone

breaking her down mentally tget what they wanted frorher cell phone”; and “essentially

forc[ing] Zuidema to produce images depictimgr face and body engaging in sexual acts
me.” (ECF No. 1 at 5, 6, 13-14.)

Plaintiff lacks standing to brg claims based on alleged \d@tbns of Zuidema'’s or an
other third party’s right to privacyseeFed. R. Civ. P. 17(a) (“Every action shall be prosecute
the name of the real party in interest.Barrows v. Jacksgn346 U.S. 249, 255 (195
(“Ordinarily, one may not claim standing in thourt to vindicate the constitutional rights
some third party.”)Powers v. Ohip499 U.S. 400, 410 (1991) (“Indlordinary course, a litiga
must assert his or her own legghts and interestend cannot rest a claim to relief on the le
rights or interests of third parties.nited States v. Stringe739 F.3d 391, 396 (8th Cir. 201

(“He lacks standing to challenge the searcthefSamsung cell phone belonging to G.R. . ..
8
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Fourth Amendment protects the people against uonade searches of ‘their’ effects. .. |").

Accordingly, the portions of Plaintiff's complaint that seek to assert violations of Zuidema'’s or

another third party’s rights must be dismissed.
The only factual allegation that comelose to alleging a violation #flaintiff's right to
privacy is the allegation that Defendants Mtiffand Delgado “essentially forced Zuidema to

produce images depicting her face and body engdgirsgxual acts with me.” However, this

allegation is still insufficient because Plaintiff doeot have a reasonable expectation of priyacy

in images of himself contained on Zuidema'’s cell ph&ee Presley v. United Stat@&95 F.3d
1284, 1291 (11th Cir. 2018) (“a party lacks a reabtmaxpectation of pracy under the Fourth
Amendment in information “revealed to a thiparty and conveyed byhft third party] tg

Government authorities, even if the informatiomagealed on the assumption that it will be used

)

only for a limited purpose and the confidence placethe third party will not be betrayed
(citing United States v. Miller425 U.S. 435, 443 (1976)).

The complaint fails to state a claim for eflunder the Fourth Amendment. According

<

Plaintiff Fourth Amendment alms must be dismissed.
E. 18 U.S.C. 88 241 and 242
Plaintiff appears to alleg¢hat Defendants also vatked 18 U.S.C. 88 241 and 21

=

2.
Sections 241 and 242 “are criminal statuteg tto not give riséo civil liability.” Allen v. Gold
Country Casinp 464 F.3d 1044, 1048 (9th rCi2006). Accordingly,Plaintiff's claim that
Defendants violated these sti#s must be dismissed.

F. State Law Claims

Under the California Tort Claims Act (“CJA”"), a party seeking to recover money
damages from a public entity or its employeasst submit a timely claim to the entity befopre
filing suit in court.SeeCal. Gov't Code 88 905, 911.2, 945.4da950.2. Timely presentation pf
claims subject to the CTCA is not merely agedural requirement but is an element of|the
plaintiff's cause of actionShirk v. Vista Unieéd School District64 Cal.Rptr.3d 210, 216 (2007).
A plaintiff may bring its action agjnst a public entity and its engylees only after the entity has

acted upon or is deemed to hawegected the plaintiff's claimsSee i¢d see also Mangold
9
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California Public Utilities Commissiqr67 F.3d 1470, 1477 (9th Cir. 1995) (“The California T

Claims Act requires, as a condition precedemtsuit against a public entity, the time

presentation of a written claim and the ra@cif the claim in whole or in part.”).

A plaintiff asserting a claim that is subjectttee CTCA must affirmatively allege in his

complaint that he complied with the CTCA’'sacths presentation procedure or circumstar
excusing such complianc&ee Shirk64 Cal. Rptr. 3d at 216tate of California v. Superic
Court (Bodde) 13 Cal. Rptr. 3d 534, 541 (2004) (plaintiffust allege facts “demonstrating

excusing compliance with the claim presentatiequirement”). Compliance with the CTCA °

mandatory and failure to file a claim is fatal to the cause of acti@ity”of San Jose v. Superipr

Court, 115 Cal. Rptr. 797, 802 (1974) (internaitation omitted). The requirement

ort

<

nces

r

or

S

to

affirmatively allege facts demonstrating excusing compliance with the CTCA’s claims

presentation requiremenpalies in federal courkarim-Panahi v. Los Angeles Police Dg889
F.2d 621, 627 (9th Cir. 1988).

Here, Plaintiff is assertingarious state law claims sae§ to recover money damag
from a public entity (Modesto Police Adminidicm) and public employees. Plaintiff has |
alleged facts demonstrating that he compliethwor excusing his compliance with, the CT(
claims presentation requirement for these statedaims. Accordingly Plaintiff has failed tc

state a claim for relief in relation to his gdaw claims, and his statlaw claims must b

es

not

dismissed.See id.(affirming dismissal of state law claims for failure of the plaintiff to allege

compliance with California’s tort claim procedurés).
V. CONCLUSION AND ORDER

The complaint fails to state any cognizalslaims upon which relief may be grants

Under Rule 15(a) of the Fedemulles of Civil Procedure, “leau® amend shall be freely give

when justice so requires.” Accongly, the Court will grant Plaiiff the opportunity to file ar

! Plaintiff also alleges that he has been notified thdiasebeen charged with a crintleat “[t]]his charge is a
breach of the promise of immunity” he received from Defergjamtd that the criminal charge is “totally invalid.”
(ECF No. 1 at 12.) To the extent Piff's claims overlap with pending criimal proceedings, the claims may be
subject to dismissal or abstention on that basis. Given the limited information before theeGanaling any pendin
criminal proceedings, the Court declines to decide whetlneh criminal proceedings would affect Plaintiff's abilit
to pursue his claims.

10
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amended complaint curing the deficiencies identified abSee.Lopez v. SmjtA03 F.3d 1122
1126-30 (9th Cir. 2000). If Plaintiff does not wisth amend, he may instead file a notice
voluntary dismissal, and the action then will be terminated by operation cf&aked. R. Civ,

P. 41(a)(1)(A)(i). Alternatively, Plaintiff mayorego amendment and notify the Court that

wishes to stand on his complaiBee Edwards v. Marin Park, In@56 F.3d 1058, 1064-65 (9th

Cir. 2004) (plaintiff may elect to forego amendmetitjhe last option is chosen, the undersig
will issue findings and recommendations temndiss the complaint without leave to ame
Plaintiff will have an opportunity to object, atite matter will be decided by a District Judge.

further opportunity to amend will be given by the undersigned.

If Plaintiff elects to amend his complaint, hneist file an amended complaint within thif

days? The amended complaint must state what each person did or did not do that ca
alleged violation of Plaintiff'£onstitutional rights. Thus, although Plaintiff's amended comp
should be briefseeFed. R. Civ. P. 8(a), it must state atleach defendant did that led to
deprivation of Plaintiffs constitutional rightslgbal, 556 U.S. at 678-79. In other words, e

claim and the involvement of each defendansinhe sufficiently alleged. Although accepted

of

he

ned
nd,
No

ised t
aint
the
ach

as

true, the “[flactual allegations mube [sufficient] to raise aght to relief above the speculative

level. . . ."Twombly 550 U.S. at 555 (citations omitted).

Plaintiff should note that although he has bg®en the opportunity to amend, it is not
the purpose of changing timature of this suit oadding unrelated claim§&eorge v. Smith507
F.3d 605, 607 (7th Cir. 2007) (no “buckshot” compisinPlaintiff should carefully review th
screening order and focus his effortsonining the deficiencies set forth above.

Finally, Plaintiff is advised that an amendsamplaint supersedes the original complg

Lacey v. Maricopa Cnty.693 F.3d 896, 927 (9th Cir. 2012)herefore, Plaintiff's amends

complaint must be “complete itself without reference to thprior or superseding pleading.

Local Rule 220. The amended complaint shdoédclearly and boldly titled “First Amend¢

Complaint,” refer to the appropriate case numiagid be an originasigned under penalty ¢

2 Plaintiff may wish to refer to the B. District Court for the Eastern District of California website, which has fo
for pro selitigants.Seehttp://www.caed.uscots.gov/caednew/index.cfm/cmecfiirfg/representing-yourself-pro-
se-litigant/.
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perjury.
Based on the foregoing, itiHEREBY ORDERED that:

1. Withinthirty (30) days from the date of service of thisder, Plaintiff must either:

(i) File a First Amended Complaint curitige deficiencies identified by the Co
in this order if he believes additional trizetual allegations would state a claim; or
(ii) File a notice of valintary dismissal; or
(ii) File a notice of election to stand on the complaint, subject to this Court ig
findings and recommendations to the assigbetrict Judge recommending that the ¢
be dismissed for failure to state a claim.
2. If Plaintiff chooses to file an amendedmplaint, Plaintiff shall caption the ameng
complaint “First Amended Complaint” and rete the case number 1:18-cv-00374-LJO-EPG
3. If Plaintiff fails to file, within thirty (30)days from the date of service of this org
either an amended complaint, a notice of volyntismissal, or a notice of election to stand
the complaint, the Court will issue findings amtommendations to the assigned District Jy
recommending that the case be dismissed for faitustate a claim and failure to comply witl

Court order.

IT 1S SO ORDERED.

Dated: _ September 26, 2018 jgCee P ey
UNITED STATES MAGISTRATE JUDGE
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