Phillips-Kerley v. City of Fresno Fire Department, et al.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

DAVID PHILLIPS-KERLEY, CASE: 1:18v-00438AWI -BAM
ORDER GRANTING DEFENDANT
CITY OF FRESNO’S MOTION TO
DISMISS THIRD AMENDED
COMPLAINT AS TO EIGHTH CAUSE
OF ACTION

Plaintiff,
VS.

CITY OF FRESNOFIRE DEPARTMENT,
etal.,

Defendants. (Doc. No. 66)

Plaintiff David Phillips-Kerley sets fortheight causes of action against the City of Fresr
in his Third Amended Complaint (“3AC”) arising from harassment, retaliation and fotines of
wrongdoinghe allegedly experienced over a span of several péaraploymentvith the City of
FresnoFire Departmaet (“Fresno Fire Department”). Doc. No. 64.

The City of Fresno brought a motion under Rule 12(b)(6) of the Federal Rules of Civ
Procedure to dismiss the Eighth Cause of Action in the 3AC alleging violation of procedura
process under 42 U.S.C. § 1983 (“Section 1983”). Doc. No. 66. For the reasons that follow
Court will grant the motion

l. BACKGROUND

A. Relevant Allegations
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As alleged in the 3AC, Phillipkerley wasa permanent employee of the Fresno Fire
Departmenturing the period of timeelevant to this actiarDoc. No. 64 1 9-12. In August 201
an incident involving the laundering twwelsbelonging to Phillipkerley at the fire station
whereheworked triggered a series oétaliatory actions against Philljp&erley spanningeveral
yearsandmultiple Fresndfire stationsSeeDoc. No. 64 Statement of Facts

Of relevance to this motioRhillips-Kerley alleges thatewas “ordered to complete a

‘Tardy Report Fam’ ” in April 2011 acknowledging “an alleged instance of tardiness.” Doc. N
64 1 26. In September 2011, Phillips-Kerley received an “Intent to Suspmamiimending a
five-shift suspension for the supposed tardiness reflected in the Tardy Reqpartd: T 28.1n
November 2011, a hearing was hatdvhichPhillips-Kerley had counsel areh agreement was
reached that Phillipgerley would pay a $100 fine instead of serving the fki#t suspensiond.
19 28, 29. In December 2011, a decision was isstagihgthat PhillipsKerley would pay a $100
fine butthathis record would reflecté& had served a five-shift suspensiioh.f 30. Phillips-
Kerley appealed that order in January 2012, and according to the 3AC, “agreed to reduce t
shift suspension regarding tardiness to a $100 fm&eptembeR015.Id. 1 47.

In September 2014, Phillips-Kerley received notice that he was again under iriistig
Doc. No. 64 1 43. In March 2015, Phillips-Kerley received an Intent to Suspend recommen(
ten-shift suspension, id} 44 in June 2015, Phillipkerley submittech written response to the
proposedenshift suspensio, id. T 45 and in October 2015, an Order of Suspension was issu
reducing the proposddn-shift suspension totavo-shift suspensiorid. 48 Phillips-Kerley
appealed théewvo-shift suspensiotaterin October 2015ld. § 49. The appeal was heard in Augu
2016 and denied in November 201d.99 57, 65. In March 2017, a “final decision” was issued
denying Phillipskerley’s appeal of thewvo-shift suspensiorid. § 80. According to the 3AC,
Phillips-Kerley “served the suspension using his accrued holiday [ghyf"48.

Finally, PhillipsKerley alleges that he received latent to Suspend in May 2017
recommending an eight-shift suspension withmayin connection with a complaint Phillips-
Kerley filed in December 2016, Doc. No. 64 82, and that he participatdteariag regarding
the proposed eight-shift suspension in June 2@1Y.85. According to the 3AC, this eigsitift
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suspension waserved over a 24lay period causinfPhillips-Kerley] to be without pay for
almost a month.Id. 11 116, 175.

B. Relevant Procedural History

Phillips-Kerley filed this action on March 28, 2018. Doc. No. 1. The original Complair
alleged 21 causes of action under federal law, state statutes and common lavireg&iesino
Fire Department and more than 20 individual defendéohts.

A First Amerded Complaint (“1AC”) was filed by stipulation June 18, 2018, alleging 2
causes of action against the City of Fresno (in place of the Fresno Firenbepadnd more thar
20 individual defendants. Doc. No. 13.

The Court granted in part and denied intplae City of Fresno’s motion to dismidse
1AC on October 19, 2018, Doc. No. 24, &tullips-Kerley fileda Second Amended Complaint

(“2AC”) on April 25, 2019 against the City of Fresetiminating certain claims aratldinga

~—+

1

procedural due process ictaunder Section 1983. Doc. No. 47. The Court dismissed the Section

1983claimin the 2AC of the grounds that Phillig®rley failed to allege a constitutionally
protected property interest or a lack of adequate procedural protections. Doc. Not B2, Par
Further, the Court found that Phillip&erley failed to allege that whatever harm he purportedly
suffered arose from a municipal policy or custdan.

Phillips-Kerley filed aThird Amended Complaint (“3AC”) against the City of Fresno of
December 232019with a Section 1983 claim as the Eighth Cause of Action. Doc. Nd.he4.
City of Fresno seeks dismissal of the Section 1983 claim in thef@”g3sentialljthe same
reasons it sought dismissal of the Section 1983 in the 2AC. Doc. No. 66.

. LEGAL FRAMEWORK

A complaint must contain “a short and plain statement of the claim showing that the
pleader is entitled to relief.” Fed.R.Civ.P. 8(a)(2). A claim may be dismissads®of the
plaintiff's “failure to state a claim upon which relief can be ¢edd’ Fed.R.Civ.P. 12(b)(6). A
dismissal under Rule 12(b)(6) of the Federal Rules of Civil Procedure may be basedauh oOf
a cognizable legal theory or on the absence of sufficient facts alleged under a cogeggdble |

theory.Mollett v. Netflix, Inc., 795 F.3d 1062, 1065 (9th Cir. 2015).
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To avoid a Rule 12(b)(6) dismissal for lack of facts, “a complaint must contaioisutfi
factual matter, accepted as true, to state a claim to relief that is plausitsidéame.” Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (citation omittelpllett, 795 F.3d at 1065. All welpeaded
allegations of material fact are taken as true and construed in the light womabfa to the non-

moving party. Faulkner v. ADT Sec. Servs., 706 F.3d 1017, 1019 (9th Cir. 2013). However,

court need not accept conclusory allegations, allegations contradicted by extabliedto the
complaint or matters properly subject to judicial notice, unwarranted deductiorns of fa

unreasonable inferencd3aniels-Hall v. NationalEduc. Ass’n, 629 F.3d 992, 998 (9th Cir. 201

Under Rule 15(a) of the Federal Rules of Civil Procedure, leave to amend “stia#lige
granted when justice so requires,” bearing in mind “the underlying purpose of Rule 15 taiéa

decision on the merits, rather than on the pleadings or technicalities.” Lopez v. Smitt8203

1122, 1127 (9th Cir. 2000) (en banc) (ellipses omitted). However, a court “may exercise its
discretion to deny leave to amend due to ‘undue delay, bad faith or dilatory motive on part
movant, repeated failure to cure deficiencies by amendments previously allowed, ufghlieepr

to the opposing party ..., [and] futility of amendmehtCarvalho v. Equifax Info. Seryd.LC,

629 F.3d 876, 892—-93 (9th Cir. 2010) (alterations original) (quoting Foman v. Davis, 371 U.

178, 182 (1962)).
. ANALYSIS

Phillips-Kerley allegesn the3AC’s Eighth Cause of Actiothat theFresno Fire

the

Cilit

of the

D

S.

Department violatetlis procedural due process rights under the Fourteenth Amendment to the

United States Constitutidsecausée was “routinely denied” protections under the Firefighters

ProceduraBill of Rights Act (“FPBORA”) with respect tanterrogations, inspection of his
personnel file and such, Doc. No. 64 § 174, lsechusédne was improperly “deprived of pay”
through suspensioid. 1175.

As noted above, the Court dismissed the Section 1983 claim in the 2AC on the grou
that PhillipsKerley failed to allege that he was deprived of a constitutionally protectedspter
that he was denied adequate procedural protections for such an;itetiesthis harmsarose

from implementation o& municipal policy or custom. Doc. No. 62 at 19:5-24:15. In the instan
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motion to dismiss, the City of Fresacknowledgeshat a suspesion without paycanimplicate a
constitutionally protected property interest, but argues that FPBORA violations gaovidie
groundsfor a Section1983claim and that, as in the 2A®@hillips-Kerley has failedo allege
inadequate procedural protections. Doc. Nol6Bart I1.B.Further, the City of Fresno contend
that PhillipsKerley has again failed tmake the requisite allegatioas topost-deprivation
remedies ands to municipal policy or custorid.

A. Allegations Reqgarding EssentialElementsof a Section 1983 Claim

To state a claim for violation of procedural due process under Sectional pRdntiff
must allege facts showing: “(1) a deprivation of a constitutionally protectetylixeproperty

interest, and (2) a denial of adequate procedural protectibumr—Saliba Corp. v. City of

Hailey, 452 F.3d 1055, 1061 (9th Cir. 2006ijtétion omitted) In addition, “[a] procedural due
process claim is not cognizable under Section 1983 ‘when a state’s post-deprivatidiesere

adeguate to protect a victim’s procedural due process righigerria v. California Highway

Patrol| 644 F. Supp. 2d 1219, 1242 (E.D. Cal. 20@8)ng Wood v. Ostrander, 879 F.2d 583, 5

(9th Cir.1989).
Thetype of procedural protectiomequiredto pass constitutional mustéepends on the

nature of the interestt stake Mathews v. Eldridge, 424 U.S. 319, 334-35 (1976) (determining

whether process igbnstitutionally sufficient requires analysis of theénterests that are
affected”) but an essential principle of due process is that a deprivation of life, liberty, ortpr¢
“be preceded by notice and opportunity for hearing appropriate to the nature of th&lcéisee

v. Central Hanover Bank & Trust Co., 339 U.S. 306, 313 (1%&@hnlsqg Cleveland Bd. of Educ.

v. Loudermill, 470 U.S. 532, 542 (1986&}ating thatthe root requiremefitof the Due Process
Clauseis “that an individual be given an opportunity for a heabefpre he is deprived of any
significant property interesttitationand internal quotation marksnitted (emphasis origingy.
The Court agreesith the City of Fresno’s contentionwhich PhillipsKerley does not
address in the oppositiorthatthe FPEDRA merely provides procedural guarantees and does
createinterests protected by the Due Process Clause of the Fourteenth Amergbestiesberg

v. State of Ca).80 F.3d 353, 357 (9th Cir. 1996) (finding that plaintiff could not “show that th
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[Public Safety Officers Procedural Bill of Righst (‘“PSOPBRA”)] does anything more than
create procedural guarantees” and thus could not “establish that he was deprivexpeftg pr

interest proteed by the Due Process ClausgCprley v. San Bernardino Cty. Fire Prot. Dist., ?

Cal. App. 5th 390, 399 (201&3tating that the FPBORK “modeled after” antimirror[s]” the
PSOPBRA)Moreover, as the Citgf Fresngpoints out, the FPBORA expressly provides a pos
deprivation remedy in the form of Superior Court review of alleged FPBORA winta€al.

Gov. Code § 3260(b) (“The superior court shall have initial jurisdiction over any proceeding

brought by any firefighter against any employing department or licensing or certifying agen

alleged violations of [the FPBORA]"]). Thushe allegatios in paragraphs 57 through 89 of the

3AC purporting to show howresnao‘routinely...ignored and violated the [FPBORAPoc. No.
64 1 174, do ngtrovide abasis for a procedural due process claim uSeetion1983.

As to deprivation of payPhillips-Kerley stateshat he was suspended without pay for
eight-shifts over a 24-day period. Doc. No. 64 1 116, 175. As the City of Fresno acknowle
Doc. No. 66-1 at 4:3-6, deprivation of pay can impli@atenstitutionally protected property

interestfor a permanent employee ofjavernmenentity. Skelly v. State Personnel Bd., 15 Cal,

194, 206-207 (1975); Dorr v. Butte Cty.,795 F.2d 875, 876 (9th Cir. 19863.3AC also alleges

however, that Phillipgcerley received notice and a hearing before the aglit suspension in
guestiontook effect Doc. No. 64 1 82, 85. Moreoyéhe 3AC allegethat PhillipsKerley was
provided notice, hearings and appeals for the two other proposed suspensions alleged in th
and thatPhillips-Kerley was able to redudbe proposed 2-shift suspension to a $100 fine and
reducethe proposed 10-shift suspension to a 2-shift suspeaftenreceiing suchnotice.ld. 1

28-30, 44-45, 48-49, 57, 65, 80. It does not appear that either the proposed 2-shift suspens

! Seealsq Bailey v. Kirk, 777 F.2d 567, 575 (10th Ck985) (finding suspensions at issue “implicated a property
interest entitled to due process safeguards in light of cases which hold thatatgnspspensions without

pay ... impinge on protected property interests”); Hardiman v. Jefferson Cooatd Bf Education709 F.2d 635,
637 n.1 (11th Cir1983) (plaintiff's property interest in employment as a tenured teacher wouttphieated bya
suspension without pay absent an “extraordinary situation”); Louise B. v. Coluatti, 80892, 40102 (3d

Cir. 1979) (assuming that plaintiffs had property interests in public employtheptyould be impinged by summar
suspensions without payfuscare v. Quinn520 F.2d 1212, 1215 (7th Cir975) (plaintiff's suspension for 29 days
without pay implicated a protected property interest), cert. dismisseesvidently granted, 425 U.S. 560 (1976)
(per curiam).
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the proposed 10-shift suspension @teged as predicates for Philligerley’s Section 1983
claim, bu evenreading the 3Adiberally and taking those proposed suspensions into
consideration, the Court sees nothiagndicatethat PhillipsKerley was denied notice or hearin
in connection with action taken against him by the Fresno Fire Departméatt, the relevant
allegations in the 3AC—which, the Court notes, are essentially unchanged fraltegations in
the 2AC—decisively contradict such an inferengéée Court, therefore, agrees with the City of
Fresno thaPhillips-Kerley has agaifailed to alege the second element of a Section 1983
claim—a lack of adequate procedural protectiefagd that the Eighth Cause of Action in the

3AC should be dismisse8eeTutor—Saliba Corp., 452 F.2d 1061.

B. Allegationsas toMonédll Liability

In addition to the foregoing, the Court finds that the 3AC laci&cient allegations that
Phillips-Kerley’s harms arose from implementation of a municipal policy or custom.

Municipalitiessuch as the City of Fresame considered “persons” und&ection 1983 ano
thus may be liable for causing deprivatmfra constiutionally protected right. Monell v.

Department of Soc. Servs., 436 U.S. 658, 690 (1978); Long v. County of Los Angeles, 442

1178, 1185 (9th Cir. 2006lability only attachego amunicipality, howeverwhere the
municipality itself causes the cditstional violation through “execution of a government’s poli
or custom, whether made by its lawmakers or by those whose edicts or acts may &rtlytbe

represent official policy.Monell, 436 U.S. at 694; Ulrich v. City & County of San Francisco, 3

F.3d 968, 984 (9th Cir. 2002)llegations as tso-called“Monell liability” aresufficient for
purposes of Rule 12(b)(6) where they: (1) identify the challenged pmilmystom; (2) explain
how the policyor custom is deficient; (3) explain how the polimycustom caused the plaintiff
harm; and (4) reflect how the polioy custom amounted to deliberate indifference, i.e. show I
the deficiency involved was obvious and the constitutional injury was likely to occur. Young

City of Visalig 687 F.Supp.2d 1155, 1163 (E.D. Cal. 20Ditpations omitted).

Failure to allegefacts sufficient to make a plausible showing that the deprivations at
arose from a municipal policy or custom” was one of the bases on which the Court dish@ss¢

Section1983 claim in the 2AC. Doc. No. 62 at 22:20-3pecifically, the Court stated as follows
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In reviewing the 2AC[] the Court sees no allegations showing how the “grievance
and disciplinary procedures” were deficient or how deficiencies in such procedures
caused the purported deprivations at ig$u€o the contrary, the allegations in the
2AC as to Letters of Understanding, Intents to Suspend, Orders of Suspension,
Skelly Hearings, appeals and such appear to show that PHiéibsy was

consistently provided with both notice and opportunity to be heard in connection
with disciplinary actions. And, mosti#not all—of the handful of allegations as to
what could be characterized as wrongdoing or irregularities are expressly edtribut
to specific individuals with no meaningful attempt to link the conduct of such
individuals to a “policy” or “custom” on the part of the Fresno Fire Department.

Doc. No. 62 at 24:2-11.

The Court sees no nefactualallegationsof consequence in the 3AC regarding policy or custo

with respect t@ctions taken against Phillip&erley and thus, the Courdgain finds that dismissal

of Phillips-Kerley’s Section 1988laim against the City of Fresns warranted fofailure to allege
Monell liability.? SeeMonell, 436 U.S. at 6940c. No. 62 at 23.

C. Leave to Amend

Phillips-Kerley has now filed fouiterationsof the Complaint and attempted to plead the

Section 1983 claim at issirereon two separate occasions. Further, the Court expressly state

the Orekr on the City of Fresno’s motion to dismiss the 2&@ “2AC Order”)that Phillips-

Kerley wouldbegiven but one more opportunity to amend his pleading and that he should be

mindful of the Court’s findings in th2AC Orderwhendoing so. Doc. No. 62 at 1:24-ZBie

only significant difference the Court sees between the Section 1983 claim as ple@ACtand
the Section 1983 claim as pled in the 3AC, howesgéehe allegation that Phillipgerley was a
permanent employee of tieesno Fire Departmeand the allegatiothat he was deprived of pa
as a result of the eigishift suspension. While such allegations may resolve pleadings defect
the first elemat of Phillips-Kerley’s Section 1983 claim, they do nothing to mitigitel defects

as to the second elemeRurther, the Court does not see hehillips-Kerley canplead around

m

14

2d in

y

S as to

express allegatiortbat he was provided notice, hearings and even appeals in connection with the

proposed suspensions alleged in his pleadings, even if he could somehow resolve the pleading

21n light of the Court’s findings that Philliperley failedto allegethe second element of a Section 1983 claim
failed to allegeMonell liability, it is unnecessary for the Court to address the City of Fresno’s contention that th
lacks sufficient allegtions as to the exhaustion and / or adequacy ofdegsivation remedieg\ccordingly, the City
of Fresno’s Request for Judicial Notice asking the Court to take notice of cefésirand code provisions pertainin
to remedies is denied as mogeeDoc. No. 662.

e 3AC
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defects as tdMonell liability. Leave to amend is therefore deni8deCarvalhg 629 F.3dat 892—
93.
IV. CONCLUSION

For the foregoing reasons, t@eurt will DISMISS theEighth Cause of Action in the
3AC—for violation of procedural due process under Section 1983+ PREJUDICE.

ORDER
Accordingly, IT IS HEREBY ORDERED that:
1. The City of Fresno’s motion to dismiss (Doc. No) B6GRANTED in its entirety;
2. TheEighth Cause of Action in the Third Amended Complaint (Doc. No. 64) is
DISMISSED WITH PREJUDICE;
3. Theremainder of thigction is referred tthe magistrate judgier further proceedings

consistent with this Order.

IT IS SO ORDERED.
Dated: May 22. 2020 W

_-3ENIOR DISTRICT JUDGE




