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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RAUL PIZANA, individually and on No. 1:18ev-00644DAD-SKO
behalf of all others similarly situated

Plaintiff,
ORDER RE: PLAINTIFFS MOTION TO

V. COMPELAND DEFENDANT'S MOTIONS
FOR PROTECTIVE ORDER
SANMEDICA INTERNATIONAL, LLC,
and DOES 1 throughQl inclusive, (Docs. 82, 83, & 84)

Defendant.

This matter is before th€ourt onPlaintiff Raul Pizang"Plaintiff’) 's motion to compel
discovery responses (Doc. 82) and Defendant SanMedica International(“Refendant”)s
motions for protective order (Docs. 83 & 88laintiff andDefendanfiled their joint statements
directed to themotions as required by this Coust Local Rule 251, oiseptember 1,62020.
(Docs. 89, 90, & 91) The Courtreviewed the partiegpapers and all supporting material a
found the matter suitable for decision without oral argument. The hearing set for Sefam
202Q was therefore vacatedDoc. 94.)

Having considered the partielriefing, and for the reasorset forthbelow, Plaintiff's
motion to compel (Doc. 82) will be granted in part and denied in part, and Defendant’s m
for protective order (Docs. 83 & 84) will be granted and denied, respectively.

l. BACKGROUND

Plaintiff Raul Pizana filed this putative class action orayM9, 2018, challenging th

advertising and efficacy of SeroVitagh (the “Product”), a purported Human Growth Hormg

(“HGH”) supplementproduced by Defendant that was purchasedPlayntiff in early 2017.
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(Doc. 53, Second Am. Compl. (“SAC”) at 1 1,99 The Second Amended Complaint, filed
November 13, 2019, asserts three causes of a¢fipra violation of California Civil Code §
1750, et. seq the Consumer Legal Remedies Act (“CLRA{(R) a violation of California
Business & Professions Codelg500,et. seq. the False Advertising Law (“FAL”); an(B) a
violation of California Business & Professions Code § 17200seq. the Unfair Competition|
Law (“UCL"). (SAC at 11 66121.).

The crux ofPlaintiff's suit is thatDefendant's Product, despite being marketed as
HGH supplement that can “make users look and feel deecau®syears, buDECADES—
younger,” is “no more effective for its advertised purposes than a placebo[] amerefote

worthless to California consung” (SAC at 11 £5.) Specifically, Runtiff alleges:

(1) [T]he Product cannot increase HGH levels whatsoever, let alone by 682%; (2)
the Product does not reduce wrinkles, “decrease[] body fat,” “increase{] le
muscle mass,” strengthen bones, “improve[] mood,” “heighten[] sex drive,” or
make “users look and feel decades ... younger” because the oral administration of
amino acids like SeroVital does not increase growth hormone bioactivity; (3)
there is no causal link between increased HGH levels and most of the claimed
uses, including wrinkle reduction, increased lean muscle mass, stronger bones,
improved mood, [or] heightened sex drive; and (4) if SeroVital were to increase
HGH levels as claimed, it would cause significant health risks.

(Id. at § 2.)

Plaintiff seeks to assert clairoa behalfof a proposed class defined as:

All personsresiding in California who purchased the Product for personal use and
not for resaleluring the time period May 9, 2014, through the presémntluded

from the Classare Defendans officers, directors, and employees, and any
individual who receivedemuneration from Defendant in connection with that
individual's use or endorsement of the Product.

(SAC 150.) On March 6, 2020, the Court entered a scheduling ordebifbatated merits from
classcertificationdiscovery and set a deadlineDecember 18, 2020, for class discovery dnl
(SeeDoc. 74)

Plaintiff moves to compel (1) discovery of information pertaining to the identification

! The parties agreed in their joint scheduling report that discovery in this case shouldrbstdif Hee
Doc.71 at5.)
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themembers of theutativeclass(Plaintiff's First Set of Requests for Production (“RFPs”) N
36 & 37); (2) further responses to discovery requests for Product advertising, lal
marketing, angackaging (Plaintiff's First Set of Interrogatories (“Interrogatopidsd. 2 & 4
and RFPs No.412, 14, & 1624); ) production of documents concerning Defendant’'s ma
research for the Product, including consumer surveys and documents relating to the
market” and“consumer demographic” for the Product (RFPs No-421& 4546); and 4)
identification of each document responsive to Interrogatory No. 10 and of documents pr
in response to RFPsSé€eDoc. 82; Doc. 91 at 11-62.)

Defendant seekprotective ordergl) relieving Defendant of its obligation pursuant
Rule 30(b)(6) to designate a witness to testify regarding the identification of nsewfbtre
putative class (Deposition Topic No. 28ee Doc. 84; Doc. 89 at-JF); and (2) limiting
Plaintiff's questioning at the deposition of Defendanttaporate representative, designat
pursuantto Fed. R. Civ. P. 30(b)(6), about the Product’'s marketing materials, advertiser
labels, and packaging (Deposition Topics Me7 & 10-13 to the tative class periodsée
Doc. 83; Doc. 90 at 4).

. LEGAL STANDARD S

A. DiscoveryGenerally

Federal Rule of Civil Procedure 26(b)(1) provides that parties

[m]ay obtain discovery regarding any nonprivileged matter that is relevant to any
party s claim or defense and proportional to the needs of the case, considering the
importance of the issues at stake in the action, the amount in controversy, the
parties relative access to relevant information, the partiesources, the
importance of the discovery in resolving the issues, and whether the burden or
expense of the proposed discovery outweighs its likely benefit.

Fed. R. Civ. P. 26(b)(1).

“The party seeking to compel discovery has the burden of establishing that its
satisfies the relancy requirements of Rule 26(b)(1Jhereafter, the party opposing discove
has the burden of showing that the discovery should be prohibited, and the burden of cla
explaining or supporting its objectiohsBryant v.Ochog No. 07cv200 JM (PCL)2009 WL

1390794, at *1 (S.D. Cal. May 14, 2009) (citations omitted).
3
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Motions for protective orders are governed by dfabdRule of Civil Procedure 26(c)
which states in relevant part:

A party or any person from whom discovery is sought may move fortacpixe

order in the court where the action is pendingl’he motion must include a
certification that the movant has in good faith conferred or attempted to confer
with other affected parties in an effort to resolve the dispute without court action.
The court may, for good cause, issue an order to protect a party or person from
annoyance, embarrassment, oppression, or undue burden or expense|.]

Fed. R. Civ. P. 26(c).District courts have broad discretion to determine whether a prote

order is appropriate and, if so, what degree of protection is warrai8edttle Times Co. V.

Rhinehart 467 U.S. 20, 36 (19843ge also Phillips ex rel. Estates of Byrd v. Gen. Motors Cd
307 F.3d 1206, 12312 (9th Cir. 2002).The party seeking to limit discovehas the burden o
proving “good cause,” which requires a showing “that specific prejudice or hatmesult” if
the protective order is not grantelth re Roman Catholic Archbishop of Portland in Oreg661
F.3d 417, 424 (9th Cir. 2011) (citirfepltz v. State Farm Mut. Auto. Ins. C831 F.3d 1122
1130 (9th Cir. 2003)).
B. Discovery in the Class Action Context

As for discovery in the class certification conteXty]lhether or not discovery will bg

permitted. . . lies within the soundiscretion of the trial couft. Kamm v. Cal. City Dev. Cp

509 F.2d 205, 209 (9th Cir. 1975%ee also Artis v. Deere & C®276 F.R.D. 348, 351 (N.D|

Cal. 2011) (citingVinole v. Countrywide Home Loans, In671 F.3d 935, 942 (9th Ci2009)).
The Ninth Circuit states that th&éadvisable practicefor district courts on precertificatiol
discovery, fs to afford the litigants an opportunity to present evidence as to whethersa
action was maintainable. And, the necessary antecedent to the piresesft@vidence is, in
most cases, enough discovery to obtain the material, especially when the informatithinis
the sole possession of the defendariboninger v. Pac. Northwest Bell, In64 F.2d 1304
1313 (9th Cir. 1977)see also Artis276 F.R.D. at 351.Ninth Circuit case lawtherefore
“stand[s] for the unremarkable proposition that often the pleadings alone will noteréisel

guestion of class certification and that some discovery may be warfaitethle 571 F.3dat
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942. A court does not abuse its discretion in refusing to authorize precertificatioovery
when the plaintiff fails to advance @ima facie showing that the class requiremefjite.,
numerosity, commonality, typicality and adequacy of representation] of Ridee2atisfied or
that“discovery is likely to produce substantiation of class allegatiodsntolete v. Bolger767

F.2d 1416, 1424 (9th Cir. 1985} court is not required, however, to fingpama facieshowing

under Rule 23 prior to authorizing precertification discove®ge Kaminske v. JP Chase Bank

N.A, No. SACV 0900918 JVS (RNBx), 2010 WL 5782994at *2 (C.D. Cal. May 21, 2010
(“[T]here is nothing inDoninger and Mantoletethat suggests that prima facie showing is
mandatory in altases, and it very well may be the case that courts routinely do not requir
a showing.However, it is clear that a court has discretion to decide whether to requirentiae
facie showing that was approved Doninger and Mantolete”); Robinson v.The Chefs
WarehousgNo. 3:15¢cv-05421RS (KAW), 2017 WL 836943, at *2 (N.D. Cal. Mar. 3, 201
(“Plaintiffs are not necessarily required to mak@riana facie showing in order to obtair
information for the putative clas$.”
[l. DISCUSSION
Given the overlapping nature of the issues presented in the partssmotions, the

Court takes each issue in turn:

A. Putative Class Memberldentities and Contact Information ( Plaintiff's Motion to
Compel Further Responses to RFPs No. 36 & 37 (Doc. &)d Defendant’s Motion
for Protective Order (Doc. 84))

RFPs No. 36 & 37 seek documents, and Deposition Topic No. 22 reques
designation of a Rule 30(b)(6) witreesvho will testify regardingthe identification ofputative
class members, includingames, addresss telephone numbsyand e-mail addresse$. (See
Doc. 89 at 2; Doc91-3 at 9) Plaintiff contendsthat class contact information is relevaot
precertification because it will enable him to conduct consumer surveys in suppoass!

certification. GeeDoc. 89 at 1611; Doc. 91 at 4%50.) Defendant asserthat Plaintiffhas not

2 The putative class is defined in the operative complainfedh persons residing in California who purchased the

Product for personal use and not for resale during the time period M2)19, through the present,” excludin
Defendants’ officers, directors, and employeasd anyone who received remuneration from Defendant
connection with that individual's use or endorsement of the Prod8&C 1 50.)
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shown howthis information“has any relevance whatsoever to clzssification” (Doc. 89 at 5;
Doc. 91 at 54.)

“The Supreme Court has recognized the importance of permitting class counsel tc
communicate with potential class members for the purpose of gathering intoryreaten prior
to class certificatioi. Guzman v. Chipotle Mexican Grill, IndNo. 17cv-02606HSG (KAW),
2018 WL 6092730at *2 (N.D. Cal. Nov. 21, 2018) (citingulf Oil Co. v. Bernarg452 U.S. 89,
10203 (1981). See also Vinoles71 F.3d at 94Z2Doninger, 564 F.2d at 1313Concerning the
contact information of the putative class members, district courts in tlmsitGiave often found
that“[a]s a general rule, before class certification has taken place, all pagiestitled to equal
access to persons who potentially have an interest in or relevant knowledge of ele cfuibje
action, but who are not yet partieswWiegele v. FedEx Ground Package Sy$0. 06CV-01330-
JM(POR), 2007 WL 628041, at *2 (S.D. Cal. Feb. 8, 2007) (quétowyv. Rubibts Restaurants
Inc., 109 Cal.App.4th 719, 7292003)). For that reason, discovery of the putative class
members contact information is routinely allowedSee, e.gArtis, 276 F.R.D.at 352 (‘The
disclosure of names, addresses, and telephone numbers is a common pracicéass thction
context.); Putman v. Eli Lilly & Co, 508 F.Supp.2d 812, 814 (C.D. Ga2007) ([l]t seems to
the Court that contact with [class members] could well be useful to the plaintiff tondeteat
minimum, the commonality and typically prongs of Rule 23.”)

The Court finds that Plaintiff has met his burden to show that class contact informsati
relevantprecertification. Even if numerosity is undisputed, as Defendant appears to concede
(seeDoc. 89 at 56), class contact information woudthable Plaintiff to conduct surveys the
putative class memberashich would aid in the development of evidence in supportiads
certificationunder Rule 23. Such survegee relevanto the predominancecommonality and
typicality requirements, particularly where they show the degfeeliance the class members
placedon, and thus thenateriality of,Defendant’s advertising, labeling, and/or packaging of|the
Product. Seeg e.g.,FitzhenryRussell v. Dr. Pepper Snapple Grp., |26 F.R.D. 592, 62-16
(N.D. Cal. 2018)finding predominance amateriality andreliancebased in part on consumer

survey);In re NJOY, Inc. Consumer Class Action Litig20 F. Supp. 3d 1050, 1111 (C.D. Cal.
6
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2015) McCrary v. Elations Co. LLCNo. EDCV 13-0242JGB (SPx), 2014 WL 12589137, at

*18 (C.D. Cal. Dec. 2, 2014jinding survey results sufficient to infer reliance among buyer

the product at issue such that the requirements of typicality, commonality, and predeminanc

were met) By testng whether & price premium existed on the Product due to the allege

false advertisingclaims, sirveysare also relevant to the measurement of damages across the

entire class See e.g., FitzhenryRussell 326 F.R.D. at 63416 (finding predominance of

damages issue based on price premium survey).

Although originally agreeing to providelass contact informatio(seeDoc. 89 at 2),

Defendant now contends thhecause Plaintiff's theory of the case is that the Product is

ineffective,“there is no informAon that Plaintiff could possibly obtain from class members
would be helpful in deciding class certification (Id. at5. See alsoDoc. 91 at 5455.)
Defendant does not explamhy or how Plaintiff's claim that the Product lacks efficaey
germane tdhefalsity of its advertising—ebviates the need to demonstrtite materialityof that

advertisingand theharmsuffered as a resulsuch that a survey of class members would no

“helpful” to the class ceffication determination. As thegal authorities cited above exemplify,

surveys in consumer protection casespaninentto questions of predominance, typicality, a
commonality under Rule 2®efendant’s suggestiothat the discoverability of class ntact

information precertification is limited to employment caseg¢Doc. 89 at 5) igquallywithout

merit, as this informatiohas been ordered to be produceadasesoutside of the employment

context. See, e.gLimon v. Circle K Stores IncNo. 1:18ev-01689-SKO, 2020 WL 1503448, at

*5 (E.D. Cal. Mar. 30, 202Q)Gary Davis v. Chase Bank U.S.A., N.No. CV 06-04804 DDP
(PIJWX), 2010 WL 1531410, at *1 (C.D. Cal. Apr. 14, 2010).
Defendant next proposes that it provide all purchase informatioaaich putative clas

memberother thanmnames and contact information or alternatively produce contact inform

hat

t be

d

—

|92}

ation

from a representative sample from the clagsthholding names and contact information for the

putative class, however, would prevent Riffiirom substantiating its class allegations throu

survey evidenceSeeAdamow. Pricewaterhouse Coopers LLRo. 2:13cv—-01222FLN-AC,

2017 WL 6558133 atZ (E.D. Cal. Dec. 22, 20)). (“Especially when the material is in the
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possession of the defendant, the court should allow the plaintiff enough discovery to
evidence as to whether a class action is maintainabldyeover,Defendant’s propossimply

that it would bear an undue burden by providing information and designating a wittestsyo
regardingthe identification of the putative class, but it has nmtt its burden of showing th

discovery is unduly burdensome. To meet its burden, Defefwhast provide sufficient detali

regarding the time, money and procedures required to produce the requested docurhamts|

v. WalMart Stores, Ing No. 2:11cv-01148KID-GWF, 2011 WL 5508832at *3 (D. Nev.
Nov. 09, 2011) (citinResidential Constructors, LLC v. Ace Pr@p.Cas. Ins. Cq.No. 2:05-
cv—01318BES-GWF, 2006 WL 3149362, at *9 (DNev. Nov. 1, 2006)). The fact that
production of documents will be time consuming and expensive is not ordinarily a suff
reason to refuse to produce material if the requested material is relevant assaned¢o the
discovery of admissible evidenc&ham 2011 WL 5508832, at *3 (citintn re Toys‘R” Us-
Delaware, Inc (FACTA)Litigation, No. ML 081980 MMM (FMOx), 2010 WL 4942645, &at6
(C.D. Cal. July 29, 2010)). Because Defendant has not provided any information about t
of the putative class (other than it meets the numerosity requirement of Rulbe&qrt
cannot conclude that the actual putative class is sufficiently large suckathpling would be
appropriate. Cf. Harris v. Best Buy Stores, L,PNo. 4:17cv-00446HSG(KAW), 2017 WL
3948397, at *34 (N.D. Cal. Sept. 8, 2017)Given the large size dhe putative class [10,000
the Court finds that the 500 employees previously offered by Defendant is appropr
Guzman 2018 WL 6092730, at *3 (“Given the large size of the putative class [43,000], the
finds that a sample of 2,000 individuals is appropriate.”).

Finally, Defendant requests, in the event class contact informatiodeémed
discoverable, that the Court order Plaintiffuitlize and bear the cost ofBelaire Westopt-out

notice procedure for class members who wisbpbout of the disclosure of their informatio.

3 Such procedure comes froBelaire-West Landscape Inc. v. Superior Cou&9 Cal.App. 4th 554(2007). In
that casethe court acknowledged thdftlhe contact information for . . current and former employees desery
privacy protectiorf. Id. at 561. To protect employee privacy, tleeurt adopted an oftut procedure, whereby

employees would receive notice of the putatilass action and the fact thahintiffs were seeking their personal

contact information. Id. at 562. Employees couldhen send written notice that they do not want their cont
information shared with thglaintiffs’ attorneys.Id.
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(SeeDoc. 89 at 6; Doc. 91 at 56.)The Court however,finds that any privacy concern
implicated in producingutative class contaghformation including telephone numbers ar
email addressesyre adeqiately addressebly the parties’ stipulated protective order, which
Court entered on April 10, 202(Doc. 76, and declines to order the implementation of
BelaireWest procedure in thiscase See Austin v. Foodliner, IncNo. 16cv-07185HSG
(DMR), 2018 WL 1168694, at *2 (N.D. Cal. Mar. 6, 2018) (refusing to requBelaire-West
notice where precertification discovery of putative class mermbsoafidential contact
information including telephone numbers,dabject b a protective order, observing that wh
“it is slightly easier to ignore a solicitation that arrives by mail rather than teleghdoes not
necessarily follow that such an incremental difference warrants more thangthfcant
bulwark provided bya protective ordef) (distinguishingWillner v. Manpower, In¢ No. C 11
2846 JST (MEJ), 2013 WL 12324002, at MR.D. Cal. Mar. 27, 2013) See alsdSalgado v.
O’Lakes No. 1:13-CV-0798+J0O-SMS, 2014 WL 7272784, at *123 (E.D. Cal. Dec. 18
2014) (finding a standing protective ordef ssifficient to protect the limited disclosure of [cla
members contact] information and Belaire opt-out protocol is unnecessat);. Marsikian v.
MercedesBenz USA, LLCNo. CV 084876 AHM (FMOx), 2009 WL 10673466, a2 (C.D.
Cal. Aug. 13, 2009)“[T]he court is persuaded that a protective order is sufficient to proteg
class membersstate law thireparty privacy rights (i.e., an oput letter or notice is no
required) .. . .”) Indeed,the parties explicitlicontemplated that their protective order wot
protect discovery of “sensitive data regarding customers . ...” (Doc. 76 at 2.) Additioss
set forthabove, the requested information is highly relevaml#ntiff's claims in this litigation.
ConsequentlyPlaintiff's need for tis informationsignificantly outweigh®efendant’s assertec
but unsubstantiated, privacy rights in the informatiSee Artis276 F.R.Dat 353.

In sum, the Court finds that Plaintiff has met his burden of showing thptthgve class
contact informatiorsought by RFPs No. 36 & 37 and Deposition Topic No. 22lsvant and
discoverable prior to class certification, and Defendant has not pgmah cause to limit this
discovery. Accordingly, Plaintiff's motion to compel responses to RFPs No. 36 & 37 w

granted, and Defendant’'s motion for a protective order to prevent the designation of a
9
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pursuant to Rule 30(b)(6) to testifggardng Deposition Topic No. 22 will be denied.

B. Product Advertising, Labeling, and Packaging (Plaintiffs Motion to Compel
Further Responses to RFPs No. 7-11, ®16-23 (Doc. 82and Defendant’s Motion
for Protective Order (Doc. 83))

RFPs No.7-11, 14, & 16—23and Deposition Topics N&—7 & 10-13 are directed to thg
advertising, labeling, and packaging of the ProduSeeDoc. 90 at 23; Doc. 913 at 4-7; Doc.

914 at 3-4.) All of these discovery requesisek this information from the time the Prodweis

first sold in California to the present.Sde id) Defendantrequests that the Court limit the

requests to the putative class periocel, between May 9, 2014, and the present, contending
Plaintiff has not shown that the advertising, labeliagd packaging that was used for
Product prior to the putative class period is relevant to class certificaBeeDdc. 90 at 6.)
Plaintiff asserts thalProduct advertising, labeling, and packaging materials that pre
the putative clasgeriod are relevant to the “classide proof’ necessary to establig
commonality under Rule 23 because they show Defendant’s “intent, motive, and know
and the “misleading nature of thehallenged advertising claims, their materiality, and
consumers’ presaptive reliance othem? (SeeDoc. 90 at 9; Doc. 91 at 31While marketing
materialsthat predate the putative class period may be relevant to show Defendamits
motive, and knowledgehese issues are more properly characterized as-lmased inquiries,
which the Court has bifurcated from class certification issugse Amgen Ino/. Conn. Ret,

Plans & Trust Funds568 U.S. 455, 46%6 (2013) \While the court’s “classcertification

\1*4

that
he

2date
h
ledge’

the

inte

analysis must be rigorous and may entail some overlap with the merits of the figgintif

underlying claim, Rule 23 grants courts no license to engafreeranging merits inquiries at

the certification stage)” Moreover, it does not follow that these {vay 9, 2014 materialg
could constitute proathat materiality was common clagsde, particularly given how unlikely
it is that anyputativeclass nember saw, much less relied upon, those matenaileciding to
purchase the ProducPlaintiff citesOgden v. Bumble Bee Foodd.C, 292 F.R.D.620 (N.D.

Cal. 2013) andAng v. Bimbo Bakeries USA, IndNo. 13cv-01196 WHO (NC), 2014 WL
1940178(N.D. Cal May 14, 2014), but those cases are inappoditeither caseoncerned the

10
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issue of whetheinformationprior to the class period was within the scope of class certification

discovery, which had been bifurcated from that pertaining to the merits. Instead;abe#
addressed the question whether-gess period discovery was relevantPiaintiff's claims—a
guestion that is premature hereSee Ogden292 F.R.D. at 628 (“Ogden has shown that
information about marketing and labeling decisigms-dating 2008 falls within the broagd
definition of relevance under Rule 26(l) Ang 2014 WL 1940178at * 2 (“The Court agrees

with the Courts holding inOgdenthat information about defendastmarketing and labeling

decisions concerning the products in this food misbranding case would either be releyant t

plaintiffs’ claims or could lead to admissible evidence supporting their clgims

BecausePlaintiff has not shown how discovery concerning Product advertising, labeling,

packaging and changeseretothat predate the putative class pern®tikely to substantiate his
class allegationghe Court finds tha®laintiff is notentitled tothat discoveryat this stag®ef the
case. Plaintiff's request for this information and testimony may be redeafter the class
certification issues are settlédAccordingly, at this timePlaintif’'s motion to compefurther

responses to RFPs No. 7-11, 14, & 16wiBbe deniedto the extent they seek such informatipn

outside of the putative class period of May 9, 2014 to present, and Defendant’s motiop for ¢

protective ordetimiting the Rule 30(b)(6) Deposition Topics N®-7 & 10-13 to the putative

class period will be granted.

C. Changes to Product Advertising, Labeling, and Packaging™aintiff’'s Motion to
Compel Further Responses to InterrogatorieNo. 2 & 4 andRFPs No.12 & 24)

Interrogatories No. 2 & 4ndRFPs No.12 & 24 also concern thadvertising, labeling,

and packagig of the Product, but are more narrowly directed to changes made the3e®

4 Although Plainiff's discovery requests are premature, the Court obsehadDefendant’sobjections to those
requestsi.e., “harassing, overbroad, overly burdensome, not proportiorihétoeeds of this litigation, not relevant
to any party’s claims or defenses, and not reasortatylated to lead to the discovery of admissible eviderses
Doc. 916 at 6-12), aretoo general and boilerplate to be proper objecti®se Burlington N. & Santa Fe Ry. Co.
United States Dist. Ct. of Man408 F.3d 1142, 1149 (9th Cir. 2008). Farber & Partners, Inc. v. GarbeR34

F.R.D. 186, 188 (C.D. Cal. 2006). The Court cautions Defendant that, in the futectionisj such as these will ng
be sufficient to meet its burden of explaining why the requested discovelnjeitionable. See Gorrell v. Sneath
292 F.R.D. 629, 6333 (E.D. Cal. 2013)

<
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Doc. 913 at5, 6-7; Doc. 914 at 3) There is, however, significant overlap between th

discovery requests and those at issue in the preceding seciompdreDoc. 913 at4-5,RFP

gse

No. 11 (“All documents naming, discussing, describing, referencing, relating to, or referrng t

any changes to SeroVitddgh advertising materials since SeroVitgh was first sold in
California”) with RFP No. 12 (“All documents naming, discussing, describing, referen
relating to, or referring to anydividuals responsible for making changes to the advertisin

SeroVitathgh, including namegositions, email addresses, and telephone numigezempare

cing,

g of

id. at 6-7, RFP No. 3 (“All documents, including written communications, naming, discussing,

describingreferencing, relating to or referring to the reason(s) for any change(s) ab#lad
and packagingf SeroVitathgh since SeroVitahgh was first sold in Californiy with RFP No.
24 (“All documents, including written communications, identifying, naming, descril
referencing, relating to, or referring to any individuals responsible for making changes

labeling and packaging of SeroVHadgh, including names, ggitions, email addresses, al

telephone number3. Like the Product advertising, labeling, and packagingcovery requests

at issue in the preceding sectiooneof these requestsxceptinterrogatory No. 2is limited to
the putative class periodAs withthe preceding discovery requesaintiff hasalsonot shown
that discovery relatingo pre-class periodProduct packaging and labelirdhangesand the
identification of the persons responsible for those changeswithin the scope of clas

certification discovery.

5 Even if Interrogatory No. 4 and RFPs No. 12 & 24 were limited to the putative class period, haveefiather
response would be required. There is no indicationRb&t 26(a)(1)(A), on which Plaintifnd the cases he citg
rely, applies to Interrogatory No. 4, as the Rule requires that the responding party identifpdyyaddress, anc

telephone number only those individuals that the party may use to support its clalefermes. Fed. R. Civ. R.

26(a)(1)(A)(i). Moreover, thdanguageof Rule 26(b) cited by Plaintifivaseliminatedby amendment i2015 See
Fed. R. Civ. P. 26(b)(1Fed. R. Civ. P. 26Advis. Comm. Notes for 2015 Amends.

RFPs 12 & 24are simply overbroad.(SeeDoc. 91-3 at 5, 67 (requesting“All documents naming,
discussing, describing, referencing, relating to, or referring taratiyiduals responsible for making changeshe
advertising [labeling and packaging] 8€roVitathgh™).) These requests call fas Defendant points outyery
email eachpersonever sent or receivegkgardless of theubject matteras well aseach person’s entire personn
file. The request would also include payroll documents for each peAsoworded, it calls for the production o
literally every documentthat bears the name dodny personwho hadresponsibility for making changes to th
Products advertising, labeling, or packagind.imiting these requests to the putative class period would do litt
curtail their overbreadthThe Court cautions Plaintiff that, in the futuseich faciallyoverbroaddiscovery requests
will not be countenanced See e.g., Gopher Media, LLC v. &in, No. 319-cv-02286CAB-KSC, 2020 WL
5752387, at *3 (S.D. Cal. Aug. 27, 202@inding search terms “likely to captueelarge volume of email and othe
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With respect to Interrogatory No. 2, the Court finds that no furtmeswerfrom
Defendant is required. The interrogatory asks Defendarjsliate all reasons for each chan
made, if any, to the content on all versi@ighe packaging and labels of SeroVdtgh within
the time period May 9, 201through the present.” (Doc. 9lat 3.) After a series of boilerplat
objections, Defendantespondghat there were “approximately 48 packaging variations du

the relevant period” and that

variations in packaging were the result of many factors including capsutd,
pricing variations, SKU changes, special packaging sold at specific retailers
distinguish that retailergsic] product from the product sold at other retailers,
emphasizing or ekemphasizing certain marketing messages to determine which
message may or may not resonate with specific consumers at certain times, and
testing marketing messages and packaghigno time, however, was any change
made as the result of a lawsuit, threatened lawsuit, regulatory challerajbeor
legal or regulatory reason.

(Doc. 917 at 45.) Defendant clarifies in the parties’ joint statement that its response ider

48 changes to the Product packaging and labeling, togethettidlspecific reasons that apply

to all of these changés(SeeDoc.91 at 43.)

Plaintiff contendsthat Defendant’'sresponseto Interrogatory No. Z‘utterly fails to
address any changeasrelationto the [P]roduct’s efficacy and benefitDoc. 91 at 4Q)but he
has not shown that Defendant mamtg/ changes to the Product’'s packaging and/or labdting
these reasonsin the absence of any indication that Defendant made any such changes,
view of the verification, under penalty of perjury, by Defendant’s Chief ExecufiigeOthat its
interrogatory answers are “true and corre(@oc. 917 at 12), the Court cannot findany
deficiency in Defendant’s answer Interrogatory No. 2.

Because Plaintiff has not shown that he is entitled to further responses to Interesg

No. 2 & 4 and RFPs No. 12 & 24, the motion to compel as to these requests will be denieq

D. Market Researchinformation (Plaintiff's Motion to Compel Further Responses to
RFPs 4142 & 45-46)

[electronically stored information], much of it wholly irrelevant to the claiatsissu& were “impermissibly
overbroad.”).

6 Should Plaintiff learn during class certification discovery that Defendantwesin® Interrogatory No. 2 ig
incomplete, he may renew his request to compel at that time.
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RFPs No. 41442 and 4546 seek Defendant’'s market research information for the

Product, includingconsumer surveysthe *“target market,”and the intended “c@umer
demographic.” $eeDoc. 913 at 10.) Except for RFP No. 45, none of these requests is lir
to the putative class perio®laintiff makes a similaargumentthat he made with respect f{
Product advertising, packaging, and labelitigt the infomation isdiscoverableregardless of
whether it predates the class peribdcauset is “relevant to UCL and FAL claimsjn that it
“weigh[s] on Defendant’s intent, motive, and knowledgéJoc. 91 at 58) As discussed above
whether the informatiorsirelevant to substantiate Plaintiff's claims is not the pertinent que
at this time the question instead vghether the information is relevant to substantiate Plaint
classcertification allegations, andie has not made that showifgPlaintiff's reliance onAng
andOgdenis again unavailing.

Plaintiff is entitled, however, to the discovery sought by RFP No. 45, which s

documents pertaining to customer complaints about the Product made during the putati

nited

(0]

stion

ff's

seeks

e cla

period. GeeDoc.91-3 at 10.) Defendant objextthat the request called for documents subject

to the attornexclient and work product privilegeandit further responded that it would produ
documents responsive to the requeSeeQl-6at 19-20) Both parties agrethat aprivilege log
is requiredbut disagree on the timing of the log. Defendant states that although it has
preparing a privilege log, such preparation is a “time consuming task,” as Defdraia
identified “more than 7000 documents as attorokgnt communications (or potentially
privileged communications) (Doc. 91 at 6). Plaintiff requess that the Court order productio
of Defendant’sprivilege log by a date certainSde id at 59.) Plaintiff's request is weltaken.
RFP No. 45 was propounded six months-agwore than enough time to not only beg
but to substantially complete, a privilege log of this siz&ccordingly, Defendant will be
required to provide a complete log of all documents responsive to RFP No. 45 but withh

the basis of privileg&vithin thirty (30) days of the date of this ordeAs Defendant indicatem

’ Even ifRFPs No. 4142 & 46 were limited to the putativelass,it appeardrom the parties’ joint statement thg
Plaintiff's motion to compel further responsesth@se requests moot In it, Defendant indicates, and Plainti
does not contesthatit has produced all neprivileged documents responsive to those reque@seDoc. 91 at
60-61 (“Each of theseesponses already states that Defendant will produce responsive documettfefémdant
has informed Plaintiff that it has now dafg.
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the parties’ joint statement that it has produced altlpronleged documents that are respons
to RFP No. 45(seeDoc. 91 at 6861), which Plaintiff dbes not contes®laintiff's motion to

compel a further responsettat request will betherwise denieds moot.

E. | dentification of DocumentsProduced in Response tall RFPs and to Interrogatory
No. 10(Plaintiff's Motion to Compel Further Responses to FEPs and Interrogatory
No. 10) (Doc. 82))

1. RFPs
In response t@laintiff's First Set ofRFPs Defendant produced approximately 730,0
pages without categorizing them by requegBeeDoc. 91 at 12, 13.) Plaintiff claims th:
Defendant'sproduction fails to comply with Federal Rule of Civil Procedure 3d. af 13-15.)
Defendant contends the parties had agreed that Defendant would not have to categd
produced documents by requedd. at 21.)
Rule 34(b)(2)(E) governs the production of documents and electronically S
information

Unlessotherwise stipulatedr ordered by the court, these procedures apply to
producing documents or electronically stored information: (i) A party must
produce the documents as they are kept in the usual course of business or mus
organize and label them to correspond to the categories in the rgguést
request does not specify a form for producing electronically stored information, a
party must produce it in a form or forms in whithsi ordinarily maintained or in

a reasonably usable form or folms
Fed. R. Civ. P. 34(b)(2)(B)(& (i) (emphasis added).

Here, the parties stipulated to a specific procedure for Defendant’s producti
documents, so the procedures set forth by Rule 34(b)(2)(E) do not apply. As memorialize
email from Defendant’s counsel to Plaintiff's counsel on July 17, 2020, the partiesl dga¢
Defendant “do[es] not need to segregate the documents by request but will producent®
from the searchdr ‘SeroVital’ from the custodians” the parties had previously discusssee
Doc. 91-9)

The Court finds that Defendant produced the requested documents in accordance
parties’ agreement, and Defendant was thus not required to organize the documentsshy

Plaintiff contends the agreement was merely “an agreement to a search protamuiment
15
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production,” not one relieving Defendant of its obligations under Rule 34(b)(2)(E). (Doc.

91 at

12.) But the July 17, 2020 email clearly states that Defendant would “not need to sefpegate t

documents by request’s€e Doc. 919), and Plaintiff offers no affidavit or other eviden
supportingan objection to such an arrangement. Accordingly, Plaintifitdion to compel
Defendant to amend itesponses to therst Set ofRFPswill be denied.

2. Interrogatory No. 10

Lastly, Interrogatory No. 10 asks Defendant to “[iJdentify (by statthg title of the
document, its author, its date, and if applicableBages Number) all documents that relate

refer to the answers to Interrogatory Nos91 (SeeDoc. 914 at 4) Interrogatories No.-©

e

or

seek information regarding: the means by which the Product was sold (No. 1); the labeling an

packaging of the Product and persons involved with approving any changes thereto4\os.

recordskeeping systems for the sale and distribution of the Product (No. 5); formulations
Product (No. 6); the identification of persons who assisted in the preparation of Déter
discovery responses (No. 7); the number of units and dollar amount sold of the Product
and the revenue, profits, margins, and costs associated with the Product (I$@e9id). (

In its amended response, Defendant generally objected to Interrogatory NovagQues
ambiguous, confusing, harassing, overbroad, overly burdensome, not proportional to the 1

this litigation, not relevant to any party’s claims or dets) and not reasonably calculated

lead to the discovery of admissible evidende.”(SeeDoc. 917 at 11.) In the parties’ joint

statement, Defendant explains d@bjections contending that “all documents” that “relate t
Defendant’s responses to the first nine interrogatories include arguably each ##0tB80
pages produced in the case, and reviewing and organizing the documents would 1

incredibly burdensome and expensive. (DocaB22.) Defendant also asserts that requirin

to sort through the documents would render meaningless the parties’ agreementethdaride

would not have to organize its documentdd.)( Plaintiff requests that the Court overrd

8 Again, the Court notethat Defendant’$oilerplate objections are highly disfavoredsabvery objections must b
stated with specificity.See DIRECTV, Inc. v. Tron209 F.R.D. 455, 458 (C.D. Cal. 20G2J he party who resists
discovery has the burden to show that discovery should not be allowed, and has the burdeyirgd,aeqifaining,

and supporting its objections.”) (citidJankenship v. Hearst Corpb19 F.2d 418, 429 (9th Cir. 1975)

16

o7
N

of the
dant

No. 8

eeds

to

hus [

g it

174

e

\1%2




© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N o o WwN R O

Defendant’s objections and compel a further response to Interrogatory Nad.14t 13-20.)
First, to the extent that Plaintiff is requesting that Defendant be compellediresponse
to Interrogatory No. 10 to identifywhich documents “relate or refer to” eachloferrogatories
No. 1-9 separatelylnterrogatory No. 10 doast seek that informationAs currentlyworded it
requests the identification of documerdad does not require them to lbategorizedby

interrogatory.

In any eventinterrogatory No. 1@s overbroad and burdensome. “[A] discovery reqyest

should be sufficientlygefiniteand limited in scope[.]’Goose Pond AG, Inc. v. Duarte Nursety,

Inc., No. 2:19c¢v-2631KJIM-DB, 2020 WL 4607279, at *PE.D. Cal August 11, 2020) (quotin
ReganTouhy v. Walgreen Co0.526 F.3d 641, 64910th Cir. 2008). *“[A] request or
interrogatory is overly broad or unduly burdensome on its face if it (1) uses an omnibu

such as ‘relating to’ or ‘concerning,” and (2) applies to a general category or group of doc

or a broad range of inforation.” Id. (quotingMoses v. Halstead®236 F.R.D. 667, 672 (D. Kar.

2006)). The use of the wordselating to and ‘referring to [is] overly broad becausihe
respondentfdoes not have reasonable notice of what is called for and what’is lngpezv.
Chertoff No. CV 0#1566-+EW, 2009 WL 1575214, at *2 (E.D. Cal. June 2, 2009) (deny
the plaintiff’'s motion to compel where the requests for production sought all docunedatisty
to” or “referring to” the plaintiff). Accord Audiotext Communications v. U.S. Telecom, |
Civ.A. No. 942395GTV, 1995 WL 18759, at *1 (D. Kan. January 17, 19Requests which

are worded too broadly or are too all inclusive of a general topic function like a goemb,b

0

S tern

iment

ng

nc

=

sweeping everything in their path, useful or not. They require the respondent either to guess ¢

move through mental gymnastics which are unreasonablycimsuming and burdensome

[o

determine which of many pieces of paper may conceivably contain some detail, either obvious

hidden, within the scope of the requ8st.

Interrogatories No.-19 are directed at a broad range of informatioa, (the Product’'s
channels of sale, formulations, packaging and labeling, quantity sold, profits and revenu
the identities of those involved with the preparation of Defendant’'s discovery respame

Interrogatory No. 10 seeks the identificatiby title, author, date, and Bates Numioérall
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documents thatelate or reférto the answerto the preceding interrogatories. Given the sc
of documents sought by Interrogatory No. 10 and its use obnm&bus term “refer” and
“relaté’—the latter ofwhich is defined as “to show or establish [a] logical or causal conne
between,”Merriam-Webster Dictionary www.merriamwebster.com-Defendant’s contentior
that all documents that relate referto Defendant’s answerto Interrogataes No. 1-9 “are
arguably every document produced in the case” (Doc. 91 dté@2jnerit Further, the Court
finds it would be unduly burdensome to require Defendant to review and produeelayltige,
author, date, and &es number-of the approximately 730,000 pages of documents it
produced in order to respond to the interrogatd@y. Jadwin v. County of KerriNo. 1:07cv-
0026-OWW-TAG, 2008 WL 3820288, at *3 (E.D. Cal. August 8, 2008) (finding that
interrogatory seeking the identification of “any and all” documents that the defendamtd=ah
was not a business record, and which would have required the defendant to reng\wf"
thousands of pages of documents” to prepare its response, was “oppressive and burde
Moreover, as discussed in preceding sectisege GupraSections 111.B & C),Plaintiff has not
shown how the information soughby Interrogatory No. 10 is within the scope of clg
certification discovery For example, bthe firstnine interrogatories, only Interrogatories No
& 2 are limited to the putative class periofSeeDoc. 924.) Therefore, Plaintiff smotion to
compel a further response to Interrogatory No. 10 will be denied.
V. CONCLUSION AND ORDER

Based on the foregoind,is HEREBY ORDEREDas follows:
1. Defendant’s motion for protective ordegeking to limit Rule 30(b)(6) Deposition Topi

No. 57 & 10-13 to the putative class periad May 9, 2014 to presentDoc. 83) is

GRANTED,

hpe

ction

has

NSOIME

SS

2. Defendant’s motion for protective order seeking to relieve it of its obligation pursuant

Rule 30(b)(6) to designate a witness to testify regarding Deposition Topic No. 22
84) is DENIED;
3. Plaintiff s motion to compe(Doc. 89 is GRANTED IN PARTand DENIED IN PART

as follows:
18
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(@)

(b)

(€)

(d)

(e)

(f)

(9)

IT 1S SO ORDERED.

Dated: _October 15. 2020 /S| Heity T, (ort

Plaintiff's motion to compel responses to RFPs No. 36 & IIRANTED,;
Plaintiff's motion to compel further responses to RFPsNd.], 14, & 16-23 is
DENIED insofar asthe requests seek information outside of the putatiaes
period of May 9, 2014 to present;

Plaintiff's motion to compel further responses to Interrogatories No. 2 & 4
RFPs No. 12 & 24 is DENIED;

Plaintiffs motion to compel further responses to RFPs Ne42land 46is
DENIED;

Plaintiffs motion to compel further responses to RFP No. 45 is GRANT
insofar as it requests Defendant produce a privilege log for documents resp
to RFP No. 45 that have been withheld on the basis of privilege. According
no later than thirty (30) days from the date of this order, Defendant SH
provide Plaintiff a complete privilege log of these documents. Plaintiff's mg
to compel further responses to RFP No. 45 is otherwise DENMROOT,
Plaintiff's motion to compeDefendant to amend its responses toRinst Set of
RFPsis DENIED; and

Plaintiffs motion to compel a further response to Interrogatory No. 1

DENIED.

UNITED STATES MAGISTRATE JUDGE
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