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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RALPH COLEMAN, et al., No. 2:90-cv-0520 KJM DB P
Plaintiffs,
V. ORDER

EDMUND G. BROWN,JR,, et al.,

Defendants.

As required by the court’s April 19, 20brder, ECF No. 5610, this matter came

on for status conference anddantiary hearing on Septemtiz8, 2017 at 9:00 a.m. to address
and “take evidence on obstacles to full compliarve#fi respect to the twenty-four hour timelin
set in defendants’ remedial plahe Revised Program Guide, for transfer to mental health cr
beds (MHCBs). ECF No. 5610 at 13Before hearing the parties submitted a joint status rep
ECF No. 5669. Subsequently, the partiesifi@ening briefs and evidence, ECF Nos. 5677-
5680, and reply briefs, ECF Nos. 5686 & 5688. Riffsnalso filed eviéntiary objections and
supplemental evidentiary objems, ECF Nos. 5687 & 5691, to which defendants respondec
ECF No. 5696. On September 22, 2017, the assuied an order requiring defendants to be

! The hearing was initially set for August 29, 2017 and continued to September 28,
See ECF Nos. 5656, 5660.
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prepared to explain at the hewyi“why they have not activated thamber of mental health cris
beds and acute inpatient care beds projectatdiyBed Need Studies” and to “explain wheth
they can accelerate the building of some ord@iliithe 100 mental health crisis beds for which
approval was recently acquired. ECF No. 5689 at 4.

The parties’ joint status report outlines several initiatives defendants have

undertaken “to increase efficienciwstransferring patients into open crisis beds more quickly.

ECF No. 5669 at 3-5. At the start of the hearthg,court signaled its approval of these meas
and “the plan to provide a full report on the status of thdsetefand how they’re affecting
compliance” at the upcoming November 3, 2017 ImgariTranscript of Hearing (RT) at 6:8-13
Counsel discussed with the courverl issues raised by the joinatts report, the parties’ brief
and the court’'s September 22, 2017 order. chet also heard testimony from two defense
witnesses: Katherine Tebrock, ey Director of the Statewiddental Health Program for the
California Department of Corrections and Rehabilitation (CDCR), and Brittany Brizendine,
Psy.D., Acting Assistant Deputy Director of tBatewide Mental HealtRrogram for CDCR.
After hearing, the court grantedthlaintiff and defendants leaxo file supplemental data.
Defendants were granted until October 10, 201¢dHeir supplement; plaintiffs filed theirs o
October 2, 2017. ECF No. 5703. The additional,dakéch was described generally at hearin
does not affect the substance of this oedet a delay in its issuance is unwarranted.
Accordingly, the court will not wait for defendangipplemental data and has not considered
document filed by plaintiffs on October 2, 2017.

The parties seek guidance from tloeiit on three issues. First, whether
defendants may change their current policy sottteatwenty-four hour timel for transfer to ar
MHCB commences only after a clinician contpkean in-person assessment of a patient
identified as needing MHCB placement, and, relatedly, if this identification happens “after-

hours™ when no clinician is on site to conductiarperson evaluation of whether defendants

2 While there is a long history of use of theme‘after-hours” in this case, this court not
the oddity of that term when applied to mdigtdl inmates housed 24 hours per day, 7 days a
week.
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may place that individual in alternative housindobe the in-person clinical assessment. ECH
No. 5669 at 7-8. Second, whether, when@B1placement requires a transfer to another
institution, that transfer shoulite deemed complete upon the patient’s placement in a transg
vehicle or only once placed in the MHCHI. at 8-9. Finally, to assist with compliance,
plaintiffs request relief related to defemdisi tracking and reporig of MHCB referrals.ld. at
9-10. Defendants contend their tracking system is adequate but have agreed to review th
reporting systemsld. at 10.

l. BACKGROUND

This order incorporates byfegence discussions from priorders that detailed the

background and history of flmdants’ remedial plathe Revised Program GuideSee, eg.,
ECF Nos. 4361, 5583. In relevant part, the BRediProgram Guide requires that any inmate
referred to an MHCB be transferred “within 2duns of referral.” Resed Program Guide at
12-1-16.

This requirement dates back to thetfsst of remedial plans, the May 1997

Program Guides, filed with the court aim& 6, 1997, accompanied by the Special Master’s

Report on PlansSee Dkt. No. 850; May 1997 Program Guides at 4-14. This Report identifi¢

transfer timelines as an area of disagreernetween the parties. Dkt. 850 at 8-9 (“The
defendants’ policy sets a time limit of 24 hourstfee transfer of emergency cases to MHCB
beds. Presumably that 24 hours is measured tinenalinician’s determination of the need to
remove the inmate, although the policy does mptieitly so state.”) The Special Master
recommended that he be authorized to “colllat over the next six months and, based on hi
findings of fact, make approptearecommendations for specifimelines for the defendants’

inpatient transfer plan.1d. at 9. By order filed June 27997, the Special Master's Report wa

% Unless otherwise specified, all referencethoRevised Program Guide are to the 20
version, which is the curregtbperative remedial plan.

* Citations to the court’s docket using the convention “Dkt. No.” refer to filings made
prior to initiation of the court’s current electroriling system; citations to electronic filings us
the convention “ECF No.”
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accepted and the May 1997 remedial plans wereigionally approved. Dkt. No. 858 at 2-3.
The Special Master also was dited to file quarterly compliaxe reports, including a report on
specific timelines as he had recommendgekid. at 3.

The Special Master filed his Recommetnatas for Transfer Timelines to each
level of care withirthe Mental Health Services DeliyeBystem (MHSDS) on January 9, 2001
Dkt. No. 1235. He recommended inmates in neeahdiIHCB level of caréwhether in their
own or in another facility, shodilbe transferred within 24 hous§their clinical referral.”ld. at
7. Of significance here, the Special Mastg@oréed that defendasmhad “recognized and
accepted the unavoidability of timelines based endidue of referral, ra¢h than the date of
endorsement.” Dkt. No. 1235 at 10. As explaimethe report, “eferral” occurs on the date on
which a clinician refers “a seriously mentally ddered inmate to a specific level of treatment
and care,’id. at 6, while “endorsement” “occurs wheulassification staff representative (CSR
reviews an inmate’s centraldi including the mental healtkferral and the institution’s
recommendation(s) for placement; assesses whhtyfaarrently can best meet the inmate’s
clinical safety and housing needs; and comg finally where the inmate will go.Td. at 4. The
court adopted the transfer timelines in full anckdied they “be implemented forthwith.” Orde
April 4, 2001, ECF No. 1262 at 4.

In the same order, the court directad Special Mastdp file revised
recommendations on access to MHCBs because fmeBngs had been “based on information
supplied by defendants which they subsequetdtgrmined was inaccurate.” ECF No. 1262 &
4-5. Remarkably, the Special Master’s updat@dntethen resembles reports now on present
remedial issues: he found access to MHCB came“iaited by a system-wide, overall shortag

of MHCB beds|,]” and that “[c]lassificationna transportation delays may contribute to the

N—r

day

je

problem, but eliminating the delays will not, based on the corrected data, solve the problem.”

Dkt. No. 1272 at 15. Adopting ti&pecial Master’'s recommendatiangull, the court ordered
defendants to work with specific institution® ‘develop and implemenmtithin sixty days an
expedited process to transfemates referred to a mental headtisis bed level of care to

facilities with the requiretevel of care within 24 hosr” ECF No. 1278 at 2, 3.
4
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On November 16, 2001, the Special Maited a report on defendants’ progres
in expediting transfers to MHCB<Dkt. No. 1315. Unfortunatgl foreshadowing this court’s
April 19, 2017 order, the report begins: “Tdeenesis for this report was a compilation and
description in May of 2001 of obstaslto access for seriously mentallynmates incrisis in the
California Department of Corrections (CDC) toost-term acute-care inpatient beds in Mental
Health Crisis Bed (MHCB) units.1d. at 1. The report focused inrpan prisons that had, “[ijn
the absence of a MHCB unit of thewn” attempted “to provide lavel of inpatient, stabilizing
care in local infirmaries or [O]utpatient [élising [U]nits (OHUs) without the staffing and
physical resources required for the operation of a MHCB uhit.’at 1-2. The report described
four prisons’ successful efforts to comply wéahlune 27, 2001 court order requiring developn
and implementation of “an expedited processdadfer inmates to a mental health crisis bed
level of care to faciligs with the required level of caraetinn 24 hours.” ECF No. 1278 at 3.
Problems remained at California Training Faci(i§TF), and the Special Master reported that

“[e]lsewhere, vestiges dhe historical problem linger.” Dkt. No. 13855. As he described it:

There is a departmental policy,reently in the process of revision

and clarification, which permit®HUs to hold for up to 72 hours
inmates who require crisis intemtion or further observation and
evaluation of behavior that magdicate mental illness. The policy
calls for a re-evaluation at 24nd 48 hours and requires that
arrangements be made for trangfera higher level of care, if the
inmate’s mental health needs continue beyond 48 hours. The policy
IS not unreasonable. Seriougiyentally disordered inmates can
become briefly agitated or depressed and need some isolation and
quiet, which may sufficao restore equanimityelatively quickly.
Similarly, inmates with no prior mental health involvement may
manifest temporarily symptom®f a mental disorder in the
correctional environment, especialiijuring the reception process.

A rigid requirement to transfer imediately every agitated inmate
who enters an OHU makes no sense. As long as the OHU transfers
an inmate as soon as it becomes clear that he or she needs, for
example, a MHCB level of stabilimy care, the 72-hour observation
period is acceptable.

Problems occur when a clearly pegtic inmate arrives in an OHU
and is “observed” or “evaluatédhere for 72 hours, without the
supervision, monitoring and treatntdghat can be provided in CDC
only in a MHCB setting. Such aituation, not a far-fetched
scenario, is exacerbated when lodaticians and administrators in
an OHU believe they can treat asiébilize inmates as well as, or
better than, clinicians in MHCB units. In practice, severely
mentally ill inmates sometimes remain in an OHU for anywhere

5
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from three to ten or more days before a referral is made to a MHCB
unit elsewhere. The expedited tséer process, now available and
successful, may mean the inmate gets to a MHCB level of care
within 24 hours of theeferral, an important improvement, but local
clinical hubris and/or lack of coiglence in the clinical skills of a
MHCB unit elsewhere has delayeweded care, diverted local
resources, and, perhaps, creategotentially dangerous situation
for a psychotic inmate.

Id. at 5-6. The report concludes with the following:

The department and its Health r€aServices Division need to
clarify and enforce its existinylHSDS structure, while curbing
local programmatic deviations by institutional administrators and
clinicians. The issue is fundantally one of the department’s
overall management and control of the institutional elements of its
service delivery system.

In the meantime, the defendants have fulfilled the requirement to
expedite transfers of inmates ieed of an MHCB level of care . . .
They need to keep that procassplace and operating efficiently
until such time as additional MEB beds have been activated in
sufficient numbers to provide access to all of the inmates in the
system who need them.

ld. at 7.

Less than a year later, in Sept®n2002, the Special Master reported on
defendants’ bed needs study and their plan respotithat study. Dkt. No. 1410. At the timé
the Special Master reported “an immediate agdiScant shortfall of 64 beds, one that, becau
of the high turnover, condemns, during the course ydar, literally thousals of inmates in nee
of a MHCB level of care to OHUs that notously lack the staffing and physical resources
needed to monitor and treat them adequatelyl’at 19. In terms again relevant to today, the

Special Master wrote:

The whole purpose of the bed nsesfudy was to provide accurate
data on current bed usage and depblaprojections of future beds
needs to allow the defendants to plan more effectively for the
acquisition of necessary staffingdaphysical resources to meet the
treatment needs of the MHSD®pulation. The data from the
study on the anticipated need for MHCB beds indicates that the
defendants’ current capacity of sublds, as well as the currently
planned future capacity, is uneqt@lpresent and projected needs.

Id. The Special Master recommended, among otlhegththat defendants be required to sub

to him within thirty days “a plan to providdDSDS [sic] inmates clinically referred to a MHCE
6
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level of care with both immediagend long-term access to treatmappropriate to that level of
care.” Id. at 25. On October 8, 2002, the court ordered that plan to be submitted within six
days. ECF No. 1431 at 2. The record is repiatie reports and ordetbat, since then, have
been directed at achieving the required nunatbéeds at each level of the MHSDS, including
MHCB beds.

On February 3, 2006, defendants filed their January 2006 Revised Program
ECF No. 1753, and the Special $fer filed his Report anddRommendations thereon. ECF
No. 1749. Noting the parties had agreed to nifiggypercent of the Guide’s provisions and
disputed only five percent, the Specialdta recommended adoptitige undisputed portions
and developing a process for resolving the anging disputes. ECF No. 1749 at 5, 11-12. C
such dispute was plaintiffs’ request for “fzdn on the placement of seriously mentally
disordered inmates in unlicensed Outpatient Hauklnits for crisis observation or mental hea
treatment.” ECF No. 1749 at 9-10.

On March 3, 2006, the court approved the undisputed provisions of the Janu
2006 Revised Program Guide and ordered defeada “immediately implement all such
provisions.” ECF No. 1773 at Z'he court set a status cordace to discuss procedures for
hearing and resolving plaiffs’ outstanding objections, atuding the use of OHUdd. at 2-3.

The January 2006 Revised Program Guadgiires transfer to an MHCB to be
complete “within 24 hours of referral.” ECF Nb/53-1 at 13. Continuing the focus on clinica

findings that started the transtanelines adopted in April 2001, &ferral” is defined as “[t]he

date of the level of care change is documented Mental Health Placeant Chrono, or the time

the physician or clinical psychologistders admission into a CTCId. at 11. These two
provisions were among the nindtye percent approved by the cour March 2006 and they als
appear in the 2009 Revision to the Program Gulgecurrent iteration adefendants’ remedial
plan. See 2009 Revised Program @le at 12-1-15, 12-1-16.

Chapter 5 of the January 2006 Reglifgogram Guide and the current 2009

Revised Program Guide govern MHCBs. Sec@otontains MHCB treatment criteria. ECF
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No. 1753-2; 2009 Revised Program Guidéab-2 to 12-5-3. Section D governs MHCB

referrals and transfers. That section provides:

Referrals

An inmate-patient suffering from aarcute, serious mental disorder
resulting in serious functional disisities, or who is dangerous to
self or others, shall be referred to an MHCB.

MHCB Transfer

If the institution des not have an MHCBr there are no MHCB
beds available in the institution where the inmate-patient is
currently housed, the inmate-patient shall be transferred to a
designated MHCB institution. Theinmate-patient shall be
transferred within 24ours of referral.

ECF No. 1753-2 at 3-4; 2009 Reed Program Guide at 12-5-312-5-4. In relevant part,

Section D goes on:

If the MHCB beds are not avable at the designated hub
institution, the inmate-patient shale taken to an available MHCB
bed that is able to providMHCB care while simultaneously
providing the commensurate level @istody and security. In most
cases, movement from an institution to a MHCB bed shall be
completed by institutional transportation staff via special transport
within 24 hoursOn weekends and after normal business hours, the
mental health clinician on call or the physician on call at the
referring institution shall contact the mental health clinician on call

or the physician on call at other institutions to locate a vacant
MHCB bed. The Health Care Placement Unit may be contacted
seven days a week to assist in locating a vacant MHCB bed.

ECF No. 1753-2 at 4; 2009 Ased Program Guide at 1245(emphasis added).

The January 2006 Revised Program Guide went on:

Generally, the transfer process shall be initiated by the inmate-
patient's Psychiatrist, Psychologist the Mental Health Program
Manager.

The transferring Psychiatrist, WR$ologist, or Mental Health
Program Manager shall determine whether the inmate-patient is
"medically cleared" to transfeState law provides that, before a
patient may be transferred to a hledhcility, the patient must be
sufficiently stabilized to be safely transported. The transferring
physician is responsible for determining whether the inmate-
patient's condition will allow transfer.
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ECF No. 1753-2 at 4. In the 2009 Revised Pnog@uide, the “Chief oMental Health” has
replaced “Mental Health Program Managerthe above paragraphs, which are otherwise the
same. 2009 Revised Pragn Guide at 12-5-4.

The 2009 Revised Program Guide containstsofi nine types of housing where

inmate-patient may be housed pending transfée list is in “ordeiof preferred locations:

1. Inpatient beds
2. Outpatient Housing Unit
3. Outpatient Housg Unit overflow cells

4. Large holding cells with watgoilets includng, but not limited
to, “ZZ cells,” “wet cells,” anddr “clinic cells.” Many CTC
buildings have holding cells locateutside of the entrance to the
licensed bed are. These are typychocated in the Specialty Care
Clinic area. These cells amermissible for temporary housing
pending transfer without violawn licensing restdations of the
licensed bed are of the CTC building.

5. Large holding cells without water/toilets such as “Contraband
Cells” (notin a CTC licensed area.

6. Triage and Treatment Area ather clinical physical examining
room.

7. Other unit-housing where completad constant visibility can
be maintained.

8. When none of the above are #afalie, small holding cells (not in

a CTC licensed bed area) that are designed for the inmate-patient to
sit or stand may be used for up four hoursby which time
consideration of a rotation to one of the above listed options shall
have been considered and tbetcome of such consideration
documented. Inmate-patients shall be retained on sit/stand cells
only with approval of the watctommander and notification of on-

call clinical staff.

9. Holding cells within the licensed bed area of the CTC building
(notification to Department of Health Services of an unusual
occurrence is required)[.]

All inmates-patients housed in ooéthe above sites while pending
transfer to a MHCB shall be prowed, at minimum, with a safety
(no-tear) mattress, safety (no-tedalanket, and safety (no-tear)
smock. If the inmate-patient subsequently attempts to use any or all
of these items to harm him or herself, a clinician may then order
that one or more of these iterhe removed. Inmate-patients who
are subsequently returned tbeir housing units shall receive
appropriate clinical follow-up, wbh may include five-day custody
and clinical wellness checks.

9
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When an inmate-patient, idefitid as requiring MHCB care, is
housed in an Outpatient Housing Unit, Administrative Segregation
Unit, or any of the above sites, the HCP@Rall be notified of the
need for MHCB placement.

2009 Revised Program Guide at 12-5-5 to 12-34ese nine locations are referred to as
“alternative housing.” The January 2006 ReviBedgram Guide does not contain a compara
section. In both versions, Chapter 5 haeparate section J, which governs OHS=®= ECF
No. 1753-2 at 26-28; 2009 Revisebgram Guide at 12-5-30 to 12-5-32. Both versions do
contain specific provisions fglacement of inmate-patients OHUs when “observation and
evaluation of behaviors that are indicative ohtagillness” are required. ECF No. 1753-2 at
26-28; 2009 Revised Program Gumtel 2-5-30 to 12-5-32. Thepéacements also must be
ordered by a physician, psychiatror licensed psychologisECF No. 1753-2 at 27; 2009
Revised Program Guide at 12-5-30.

“Referral” to an MHCB is followed b¥pre-admission screening for the purpost
of determining the appropriateness of themadion into the MHCB program.” ECF No. 1753-
at 6; 2009 Revised Program Guide at 12-5-7.

The pre-admission screenipgocess is as follows:

During the regular working hours,dlscreening shall be performed

by a Psychiatrist or a licensed Plsglogist privileged to practice in

the MHCB and documented in the Interdisciplinary Progress Notes.
During weekends, holidays, and after normal business hours, the
screening shall be germed by an on-site physician on duty or any
other licensed health care staff. The pre-admission screening may
be performed via telephone prido transfer when the inmate-
patient is at an institution without an available MHCB bed. An
inmate-patient in crisis may be screened where the crisis occurs
(such as in the cell), or in the emergency service area of the
CTC/GACH/SNF, prior to admission to the MHCB.

All inmates attempting suicide and those having suicidal ideation or
showing signs and symptoms of suicide potential will be evaluated
by a mental health clinician (Psychiatrist, Psychologist, or
Psychiatric Social Worker) on amergency basis. Inmates referred
to health care by custody, because of suicide concerns, will be
immediately evaluated for suicideski by a mental health clinician
which will include a Suicide Risk Assessment Checklist (SRAC).
On weekends, evenings, and holislathe SRAC will be performed

> HCPOP is the acronym for CDCR'’s HisaCare Placement Oversight Program.

10
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by the Physician on Call (POCMedical Officer of the Day
(MOD), or Registered Nurse (RNpained to administer the SRAC

if mental health clinicians are navailable. It is the responsibility

of the Health Care Manager to establish procedures for suicide risk
assessment by clinical staff owlsi of normal work hours. All
SRACs will be filed in the inmate-patient's UHR whether or not
admitted to the MHCB. An inmatshowing suicidal potential
cannot be refused admission until thés a face to face evaluation
and SRAC by a clinician trained to do SRACS].]

All inmates who are screened positive for possible admission to the
MHCB on a weekend, holiday, or after normal business hours shall
be referred to an MHCB Psychiatror Psychologist with admitting
privileges (On Call or On Duty) for admission. The clinician
facilitates the admission based or #tdmission criteria indicated in
Section C above. The actual admission may be done by the MOD or
POC in consultation with the P3yatrist or Psychologist (On Call

or On Duty). For all inmates not admitted, the Psychiatrist or
Psychologist (On Call or On By shall prepare a detailed
Interdisciplinary Progress Notexplaining the reason for the
decision.

ECF No. 1753-2 at 6-2009 Revised Program Guide at 12-5-7 to 12-5-8.
With this background, the court turnsthe three issues rag by the parties in
their requests for guidance.

I. ISSUES RAISED BY THE PARTIES

A. Starting the Twenty-Four Hour Clock

The first issue has two related parFirst, whether the MHCB referral timeline
should start only when an in-person cliniaakessment is completed, and second, whether an

inmate-patient identified as possibly neediiigCB care may be placed in alternative housing

pending completion of that in-person clinical asseent. The issue arises because, according to

defendants, a high percentage of MHCB refelttzds are made “after-hours” are rescinded,
which in turn hinders defendants’ abilityneeet the twenty-four houransfer requirement.
Defendants have presented Dr. Brizendinkgslaration saying that “for patients
identified as needing criseare during normal business hourfaee-to-face assessment is
completed and a level-of-care decision is mad#ecl. of B. Brizendine, Psy.D., ECF No. 5680-
9, 1 3. In contrast, “[flor patients needing aft@urs care or when am-site clinician is
unavailable, the patient is assakbg nursing staff who calls tlmn-call clinician to present the

patient’s clinical factorsThen, the on-call clinician makes a determination to address the
11
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patient's immediate needs. If warranted, the patgethen referred to the mental health crisis
bed level of care by the on-callratian and placed in altertige housing pending a crisis bed
admission.”Id. | 4.

Defendants also present data they saggest MHCB referrals made between

5:00 p.m. and 5:00 a.m. are rescinded far mora ¢iften referrals made between 5:00 a.m. and

5:00 p.m. ECF Nos. 5680-4, 5680-5, Exs. 3 & 4 to Decl. of N. Weber. They ask the court to

infer that this is because in-person cliniced@ssments are more reliable and should thereforg
a prerequisite to an MHCB refelraPlaintiffs correctly arguéhe rescission data vary widely
across institutions, that thereeasther factors that could expiahe rescission variance and, of

great significance, that defendsintescission data do not trattle in-person versus on-call

assessment distinction that drives defendants’ request. Counsel for defendants acknowledged :

hearing “there is not that spécidata as to the differenceth&en, rather, looking at the number
of recisions [sic] of after-houeferrals created by the on-cdihicians’ work versus the numbef
of recisions created by an assessment done by a peak-hours clinician, for example.” RT at
Dr. Brizendine testified that éhrescissions of overnight refals could also be explained by
patients “kind of re-compensatingernight” even if they needexdcrisis bed when they were
initially referred. RT at 98.

Little in the record supports a findiigat an on-call assessment made based on

8:5-

clinical factors reported to an aall psychiatrist or psychologis inherently, or necessarily, less

reliable than a face-to-face assessment rbgdn on-site psychiatrist or psychologist.

Defendants acknowledge they haxa provided data thatauld allow this analysis.
Moreover, nothing in either the Jaary 2006 Revised Program Guide or the

current version requires an in-person clinesdessment to accomplish a referral to an MHCB.

The Revised Program Guide plainly authorigespleting pre-admissiastreening by telephon

1%

see 2009 Revised Program Guide at 12-5-7, andingtin the record ggests the referral

assessment is more complex or somehow lesseptible to accurate completion by a telephor

=]

than the pre-admission screening. Additionallg, Revised Program Guigainly contemplates

12
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the MHCB referral process for inmates in mehizlth crisis will be available on weekends,
evenings and holidays — “after-hourse, e.g., 2009 Revised Program (&le at 12-5-4, 12-5-7

Defendants also request thia¢ court allow inmate-patients identified as needil
MHCB level care to be placed in alternative hagsintil they can be clinically assessed in
person.See RT at 125:20-21 (“What we're lookirtg do is divorce the alt[ernative] housing
policy from the crisis bed refeilr§. The alternative housing polids intended to provide a saf
and very time-limited placement for patients in mehtadlth crisis to stagending transfer to an
MHCB. The twenty-four hour referral timeline icatical part of ensuring that such inmate
patients are not housed in thefteraative settings for longerdh absolutely necessary while
transfer arrangements are completed, and for signify less than twenty-four hours. The co
previously has found that suldsting alternative housing fdIHCB care or using it to
compensate for shortfalls in the required number of MHCBs perpetuates the Eighth Amen
violations in this caseSee Coleman v. Brown, 938 F.Supp.2d 955, 983 (E.D. Cal. 2013). Thsg
most recent report from the Special Master’s expe suicide prevention practices, pointed to
plaintiffs, found “[s]ignificant proems” in the use of alternativeusing for suicidal inmates al
nine facilities. ECF No. 5672 8t9. Defendants’ use of altetnae housing must, if anything, b
constricted. It cannot argthould not be expanded.

Finally, to the extent defendants belidaee-to-face clinical assessments are m
reliable and the proper way to manage MHCBmrals, the solution lies istaff management, nc
in delayed assessments. At hearing, defeosasel acknowledged tleénicians’ contracts
allow them to be called into the institutions at &me, but that it is “not the practice” to do so.
RT at 18:5-9. Defense counsel suggestedremig this contractugdrovision would further

hinder clinical staff retendn at “many” institutions.ld. at 18:10-15. Staffing shortages do
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continue to plague the delivery of constitutiopallequate mental health care to class membegrs

and delay the completion of a durable remedy éncidsse. To the extent staffing shortages dri
this request, the Eighth Amendment does not fi¢his court to authorize delayed access to

necessary mental health care.

13




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

For two decades, the court, the Special Master and the parties all have agre
inmates in mental health crisis who need MHCB care must be transferred to an MHCB wit
twenty-four hours of referralThe court finds no support for adping the startig point of the
twenty-four hour timeline now, and denigsfendants’ request to do so.

B. Stopping the Twenty-Four Hour Clock

The second question is whether thertty-four hour timeline ends when an
inmate-patient who must be transferredrotaer institution for MHCB care is placed in a
transport vehicle. It has come to light tdatendants have been refag their MHCB transfers
this way since at least 2008ee ECF No. 5680-10, Decl. of K. Beock, 1 19. Plaintiffs disputg
that they were aware of thisparting method prioto July 2017.See ECF No. 5679, Decl. of
J. Winter, 1 9. The court need not resolve sipiscific dispute to determine how and when
transportation time should factmto compliance with thewenty-four timeline for MHCB
transfers.

During closing argument, the courkad defense counsel whether the Progran

Guide defined “transfer as the date the inmate-piiseplaced into the level of care.” RT at

142:18-20. Counsel responded “theedidne patient is placed into the level of care is when the

clinician makes the referral thatysathey are -- they should godadsis bed. So the clinician at
the sending institution actually plesthe patient in the level of care.” RT at 142:21-25. Thig

position does not comport with the 20R8vised Program Gugdks plain language.

In relevant part, to review, the 2009vi®d Program Guide defines “referral” ag

“[t]he date the LOC [Level of Care] is docemted on a Mental Health Placement Chrono, or
time the physician or clinical psychologist orders admission into a CTC [Correctional Treat
Center].” 2009 Revised Program Guide at 12-1-15. “Transfer” is defined as “the date the
inmate-patient is placed into the LOC and program to which s/he was refeedAt hearing,
defense counsel also explained delfents’ position that wdn a clinician refers an inmate-patie
to an MHCB “that’s when the level of care chgarhappens in defendants’ system” and that

“when the patient actually arrives, thad'$iousing assignment.” RT at 143:6-13.
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Counsel’s response to the court’s disesconflates two digtict Program Guide
concepts: Referral and transfer are distinct eyamis as relevant herthey happen at different
times. “Referral’ requires documentation by a ptigs or clinical psybologist at the sending
institution ordering the inmate-pant’'s placement into the newve of care, here an MHCB.
The relevant “transfer” effects the physicalgament of the inmate-patieinto the MHCB. The
timeline for completion of that transfex “[w]ithin 24 hours of referral.”ld. at 12-1-163see also
id. at 12-5-3 to 12-5-4 (where inft@apatient must be transferrexlanother institution for MHCB
care, “[tlhe inmate-patiershall be transferred withid4 hours of referral.”).

The only other language in the 2009 Red Program Guide that discusses the

time for moving inmate-patients to anothestitution for MHCB care is as follows:

If the MHCB beds are not avable at the designated hub
institution, the inmate-patient shale taken to an available MHCB
bed that is able to providMHCB care while simultaneously
providing the commensurate léwd custody and securityn most
cases, movement from an institution to a MHCB bed shall be
completed by institutional transportation staff via special transport
within 24 hours.

Id. at 12-5-4 (emphasis added)he opening clause of the higitited sentence shows that all
stakeholders have accepted the possibility theéwery transfer can happ within twenty-four
hours. Defining exceptions to the twenty-ftvaur timeline, as proposed by plaintiffs, will
clarify when exceeding the twenty-four hour time does not violate the remedy in this case.
The rest of the highlighted sentence abdwes not support the conclusion that
twenty-four hour timeline ends wh transportation to an MHCB begins, and in fact signals tf
twenty-four hour timeline ends when placement in an MHCB bed is complete. At hearing,
defense counsel raised the prospect that irdakeys at the receivingstitution could contribute
to non-compliance with the twenty-four hour timelinRT at 40:14-41:1. As the court sugges
at the hearing, the workgroup shoalddress this matter in the fiieastance, as a possible basis

for an exception.
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No Program Guide language supports ddéats’ current practice of excluding
transportation time from the twimfour hour transfer timelin&. The parties shall continue to
work in the workgroup to identify exceptionsttee MHCB transfer timelines, including those
caused by unforeseeable delays or obstacleatisatduring transportation and intake of an
inmate-patient to an MHCB unit. The court vatldress how this affects reporting going forw.
at the November 3, 2017 hearing.

C. Data Collection

The final issue raised by the partiesvisether defendants “have sufficient track
and reporting capabilities to gure oversight of and compthiee with the Program Guide’s
twenty-four-hour [sic] MHCB transfer timeline, inading time related to exteal transport, . . .
or with any claimed exceptions to that timelin€CF No. 5669 at 10. Plaintiffs challenge the

adequacy and accuracy of defendants’ dataatmn for compliance with the MHCB twenty-

four hour referral timeline and request the cauder defendants “to develop a system that can

automatically and accurately generate a refbdt contains seven specific data poirtiee ECF
No. 5677 at 25-26. Defendants contend plaintifid the Special Master already receive muci
the data plaintiffs seek in several differegports and that creag a new report “would not
provide any further meaningful data, and wbplace pressure on a system that is already
overburdened with reports that have questiomahlity.” ECF No. 5688 at 14. Defendants als
state they are working on developing a report wiktallow oversight and tracking of exceptior
to Program Guide timelines and request thatidet&reporting be left to the workgroup#d.

As the court noted at hearing, defendantssputably need a more reliable

reporting system that integrates all data necessary to accurate reporting on compliance w

® As the court noted at hearing, defensertsel’s suggestion that the terminology in
defendants’ data systems are incongruent Rittgram Guide terms demonstrates the importa
of ensuring congruence, whethibrough addenda to the Progr&uide, updates to defendants
data systems, or both. In the April 19, 2017 order, the court noted e¢hadrties were “in the
preliminary stages of updatiriige Program Guide to incorpoeatnodifications required by cour,
orders issued since March 2006, . ...” ECF5&10 at 6 n.3. The parties shall be prepared
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the November 3, 2016 hearing to provide a date/igh the Program Guide will be updated and

filed with the court.
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MHCB referral timeline, as one aspect of fulhgagliance. RT at 146:19-22. The court agrees
that the workgroup is the place where the comptmef such reporting should be specifically
developed and addressed. Defendants should beimerested than any other stakeholder in
this litigation in ensuring they collect accuratemplete and comprehensive data, and that tH
can report that data in clear and verifiablgorts. The court’s requingents should not constrai
in any way defendants’ efforts tmllect comprehensive data and provide integrated reports.
court will expect, at a minimum, data tentpkafor access to MHCB catteat capture for MHCB
referrals the data presently prded for inpatient intermediate esfacility (ICF)and acute level
hospital care in Exhibits B anddE defendants’ monthly reportshis data must be congruent
systemwide and capable of substantiation shthé court or the Seial Master require
production of the informationnderlying the reported data.

II. CONCLUSION

This order resolves the three issuesea@ by the parties. The court does not
address in full here the undeng causes of the systemic delaysccess to MHCBs: too few
MHCBSs to meet needs and inadequate staff on hand to timely assess inmates who need 4
bed level of care. These systemic deficiencie® marked defendants’ delivery of mental heé
care to prison inmates in Califoensince before this case was fildd.the past twenty-five year
California’s population of seriousiyentally ill inmates has swed to greater than 38,000, with
nearly 10,000 inmate-patients ineakof Enhanced Outpatient, MHCB or inpatient mental he:
care. See Attachment A. Until defendants have sufficient mental health beds and sufficient
mental health staff to meet this demand, tvélynot be in compliance with the Eighth
Amendment.

The astonishing growth in the numbers of seriously mentally ill individuals
incarcerated in California’s prisofsa significant contributioto the court’s need, many years
later, to revisit obstacles to MHCB care amthftont again defendants’ admission to a serious
shortage of MHCBs. The population grovaibes not make noncompliance tolerable.
Defendants’ remedial plan, the Revised 2008yRam Guide, established the framework for

delivering constitutionally adequate mental healihe, and the time to materially alter its
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provisions has passed. It must be fully impteed and complied with. Defendants’ staffing
plan established the ratios for determiningribenber of mental héth staff required to
implement the provisions of the Revised Progfaaide. The annual spring and fall populatio
projections inform defendants every year allaw many mental health dg they will need in
time to plan for and activate tipeojected number of beds. dppears to the court defendants
must build and activate the requreumber of mental health asseds with an urgency far
greater than shown at hearing. As will be clea separate order, staffing shortages must be
remedied with similar urgency. After twenty-twears, the court’s attdon must necessarily
turn to enforcement if defendants will not take #ttions required to bring this case to proper
closure.

IT IS SO ORDERED.

DATED: October 10, 2017.

STATES DISTRICT JUDGE

18

-




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

ATTACHMENT A
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MENTAL HEALTH SERVICES DELIVERY SYSTEM (MHSDS)
MANAGEMENT INFORMATION SUMMARY (MIS) REPORT

7/17/2017

FEMALES
Level of Care Capacity Awaiting 2 Capacity Census’ AT 2
Placement Placement
Correctional Clinical Case Management System (CCCMS) 27,450 26,773 2,100 2,240
CCCMS - General Population (GP) 23,461 1,956
CCCMS - Reception Center (RC) 2,323 145
CCCMS - Administrative Segregation Unit (ASU) 116 0
CCCMS - Security Housing Unit (SHU) 0 32
CCCMS - Restricted Housing Long-Term (LTRH) 126
CCCMS - Restricted Housing Short-Term (STRH)+STRH-RC 747 107
CCCMS - Non Disciplinary Segregation (NDS) 0
Enhanced Outpatient Program (EOP)* 7,493 7,433 235 251
EOP - GP 6,608 6,418 195 222
Sensitive Needs Yard (SNY) 3,486 3,181
EOP - RC 213 0
EOP - ASU® 585 625 37 20 18 0
EOP - PSU® 300 177 24 20 11 0
EOP - NDS 0
Mental Health Crisis Bed (MHCB) 427 399 66 22 17 10
Psychiatric Inpatient Programs: 1160 934 31
Intermediate Care Facility (ICF)
Low Custody 390 280 4
Atascadero State Hospital (ASH) 256 174 4
Coalinga State Hospital (CSH) 50 49 0
California Medical Facility (CMF) 84 57 0
High Custody 770 654 27
California Health Care Facility (CHCF) 360 333 11
CMF Single Cells 94 93 1
CMF Multi Cells 70 14 8
SVPP Single Cells 202 189 3
Salinas Valley Psychiatric Program (SVPP) Multi Cells 44 25 4
Acute Psychiatric Program (APP) 372 354 14
ASH 0 3 0
CHCF 154 137 7
CMF 218 214 7
Psychiatric Inpatient Program (PIP) 40 35 0 75 45 1
California Institution for Women (CIW) 45 45 0
Patton State Hospital (PSH) 30 0 1
San Quentin (SQ) 40 35 0
Penal Code 2974s (Parolees) 3
Metro State Hospital (MSH) 0
Napa State Hospital (NSH) 3
Patton State Hospital (PSH

S (excluding Parolees)

EOP-ASU

PSYCHIATRIC INPATIENT
GRAND TOTAL

Total
Capacity

CCCMS
EOP

29,550
6,803
605
320
449
1,647
39,374

PSU
MHCB

Total
Census’

29,013
6,853
643
188
416
1,368
38,481

2
Placement

CENSUS PERCENTAGES

% MHSDS | 9% CDCR®

75.40% 22.13%

17.81% 5.23%

1.67% 0.49%

0.49% 0.14%

1.08% 0.32%

8 3.56% 1.04%
60 100.00% | 29.36%

1 Census sources: Datamart for CCCMS, EOP; MHTS for MHCB, RIPA reports for ICF, APP, and PIP programs; and DSH reports for Parolee programs.
2 Awaiting Placement = The sum of inmates waiting to be placed in a bed at a specific level of care. Those awaiting placement to ICF, APP, and PIP include
referrals that have been endorsed and are awaiting transfer to the inpatient program, and are based on the Referrals to Inpatient Programs Application

(RIPA).

3 Total Over Timeframes = The number of referrals that are beyond Mental Health Program Guide transfer timeframes: EOP-ASU includes cases in non-hubs
waiting > 30 days, PSU includes cases with an original CSR endorsement date > 60 days, MHCB includes referrals > 24 hours, Psychiatric Inpatient includes
Intermediate referrals > 30 days and Acute referrals > 10 days.

4 EOP, EOP-ASU, & PSU may not reflect actual program vacancies because beds can be held vacant for inmate-patients temporarily housed in MHCB and OHU.

5 The numbers for Awaiting Placement and Total Over Timeframes in EOP-ASU and PSU may include inmates who cannot transfer due to the following

reasons: out-to-court, medical holds, safekeeper status.

6 CDCR pop as of 7/12/17 (OISB). Based on Total In-State Institution Population and Out of State (COCF).

CCHCS, Health Care Placement Oversight Program



