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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | RALPH COLEMAN, et al., No. 2:90-cv-0520 KJM DB P
12 Plaintiffs,
13 V. ORDER
14 | EDMUND G. BROWN,JR,, et al.,
15 Defendants.
16
17
18 At a special status cosrfence on February 14, 2018, this court issued a bench
19 | order requiring defendants to provide six montiwice prior to filing any motion to terminate
20 | relief in this action. ECF No. 5783. The reas for that order arexplained below.
21 | | BACKGROUND
22 A. Prior Termination Motion
23 In January 2013, defendants filed a rantto terminate this action. ECF No.
24 | 4275. The motion was supported by two repprépared by experts who were hired by
25 | defendants “in anticipation of filing” a termation motion. April 5, 2013 Order, ECF No. 4539
26 | at 13. These defense expedsred the prisons and spokectass members without notice to
27 | plaintiffs’ counsel.ld. at 10. The court found defendahtsd violated California Rules of
28 | Professional Conduct 2-100 “in having [their] experts conduct thesatexip@rviews with
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represented class members, especially since thtesrviews were used against plaintiffs in
support of defendants’ Termination Motion.d. at 20-21.

Moreover, defendants’ termination motion wBeshied in substance in an order t
made clear the motion was premature. Towatcfound ongoing constitutional violations in the
area of suicide preventiord. at 32-43, mental healthetitment for class members in
administrative segregatiord. at 43-46, access to mental health crisis beldat 51-53, available
treatment space and mental health treatment bedg, 53, and mental health staffing leveds,
at 54-62. In addition, the coududnd that although gains in timehansfer to inpatient care had
been made, those gains were “new and work remain[éd] &t 50. As became evident two
years later, those gains were not sustairged. August 21, 2015 Order, ECF No. 5343. Only
since September 13, 2017, and faced with the prospect of a contempt rsearygil 19, 2017
Order, EFC No. 5610, have defendants consistéaityno class membessiting past Program
Guide timelines for transfer to inpatient caBe ECF No. 5715 at Zee also ECF No. 5789 at
2. ltis significant and encournag that for five straight monthall class members in need of
inpatient care and not subject to exceptions developed by tiesgaave been transferred to
inpatient care within Program Guide timelines.

B. October 10, 2017 Staffing Order

On October 10, 2017, the court ordered defatgavithin one year, to “take all
steps necessary to come into complete comgaiavith the staffing ratios in their 2009 Staffing
Plan and the maximum ten percent vacanty maquired by the court’s June 13, 2002 order.”
October 10, 2017 OrdeECF No. 5711 at 30.The October 10, 2017 order followed years of
“extensive remedial efforts undertaken in an efforaddress inadequateental health staffing
levels,” described in a February 6, 2017 reporstaffing filed by th&pecial Master, ECF No.
5564 (hereafter Special Masts 2017 Staffing Reportjgl. at 2. As the court explained in the
October 10, 2017 order,

! The court issued two orgeon October 10, 2017. OrieCF No. 5710, resolved three
issues raised by the parties ceming the timeline for transfer to mental health crisis bed
(MHCB) care. The other, ECF No. 5711, gowethe staffing issues addressed here.
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[s]ince 2010, necessary mental headtlaffing levels have been
determined by staffing ratios comad in a staffing plan developed
by defendants in response to an order filed June 18, 2009, as part of
a coordinated effort to plan fodevelop and activate mental health
beds sufficient to meet short-term, intermediate and long-range
need. See ECF No. 3613passm. The staffing plan (hereafter
2009 Staffing Plan, was filed pember 30, 2009, ECF No. 3693,
and approved by the Specidlaster on March 4, 2010See ECF

No. 5564 at 31-32. The plan gwides staffing ratios for the
programs at each level of defendants’ Mental Health Services
Delivery System (MHSDS) another ancillary programsSee ECF

No. 3693 at 12-33.

ECF No. 5711 at 3.
In objections to the Special Maste2017 Staffing Report, ECF No. 5591,

defendants suggested it was “timedevaluate the need and fedgipof” what they described

as “outdated staffing ratios from the 2009 staffptan. . . .” ECF No. 5711 at 12 (quoting ECF

No. 5591 at 4). In the October 10, 2017 ordes,dburt addressed thalbjection and, without
fully rejecting defendants’ propddsa reevaluate staffing ratiosignificantly narreved its scope,
based on the following findings.

First, the court determined the focusdefendants’ objectiowas staffing ratios
for psychiatrists, and not, more brogdhll mental health staffing ratio$d. at 12. Second,
defendants had not, as required byiargrourt order, “presented eéhthe Special Master or th
court with a specific proposédr new staffing ratios” nor had they satisfied the necessary
prerequisite of obtaining éhSpecial Master’s approMar any such revisionld. at 14. Finally,
the court made clear that “deftants face a heavy burden in attempting to persuade either t
Special Master or this court that the staffragos for psychiatristswuld be revisited.”ld. As
the court explained, this heavy burden is bdaegkly on findings made in the April 5, 2013
order denying defendants’ termation motion, including findings #t the mental health staffing
levels that preceded implementation of tperative staffing plan were constitutionally
inadequateid. at 14 (quoting ECF No. 4539 at 25-26); tileseeking funding to implement the
2009 Staffing Plan defendants reprdedrto the California Legislatarthat the staffing levels in
that plan were “appropriate . . . to meet constitutional standaddsit' 15 (quoting ECF No. 453

at 54-55); and that defendants had not shown how they could achieve constitutional levels
3
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mental health staffing by “retreating” from teeffing levels requiretdy the 2009 Staffing Plan
Id. at 15 (quoting ECF No. 4539 at 61 n.47).

The court found defendants had “not ebexgun to show why” the findings in th

D

April 5, 2013 order should be revisitett. at 17. Defendants’ heavy burden was “compounded

by the fact that for most programs the 2009 fBigfPlan increased ¢hcaseload for prison
psychiatrists,’id., and by the fact that defendants hadraequested a change psychiatrist
staffing ratios in 2014, when the court ordered themevisit and, if ppropriate, revise their
2009 Staffing Plan to come into coliamce with the Eghth Amendmentld. at 19. In sum, the
court found that defendants’ requestuld “only be consued as a request to increase the exis
caseload of prison psychiatris&id there was “scant evidencehe record to suggest this
change would advance remediation of the EightlreAdment violation in this case; rather, the
is strong evidence that such a change wowd girogress toward the end of federal court
oversight.” Id. at 19.

In its October 2017 order, the court did leawom for defendants to “rais[e] with
the Special Master the issakwhether full implementation of” a new psychiatric medical
assistant (PMA) program might support changingchmtrist staffing rats, though it was and i
“skeptical that full implementation of the PMA program will justify increasing the caseload
prison psychiatrists.’ld. The court was clear that the issue twade raised, if at all, so that it
could “be resolved by the Special Master andeareedd to the court within” the one year perioc
set for “resolution of all outstaimg issues related to mentadith staffing and achievement of
adequate mental health staffing levelsd!

C. Consultant Tours

At some point, defendants retained adtemts to “help evaluate the current
staffing plan.” Decl. of Damon McClain, ECF No. 5781 (McClain Decl.) 1 5. The reason
defendants provide for hiring the consultantseds the scope authorized by the October 10
2017 order and, indeed, appears to track andtaiaitheir objection téthe Special Master’s
staffing report which the court rdsed in that order. Specificgll defendants’ counsel avers th

“[d]efendants have serious concerns about theaely of the current affing plan’s ratios and,
4

ting

re

)

at




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

given hiring and availability ratetheir ability to fully comply with present staffing ratios, desy

their tremendous efforts over the past severalsyeado so. And Defendants believe there mi

be other ways to improve the current staffingnpiwhich was developed almost a decade agq.

Id. 3. Compareid. with ECF No. 5591 ak.g., 4. In any event, defendants took their
consultants on tours of nine prisons in IBecember 2017 and January 2018. McClain Decl.
15 & Ex. A. Neither the Special Master noaipliffs’ counsel were rtdied of the tours in
advance or in time to raise and resolve the questi whether the tourdisuld be joint tours, an
neither the Special Master noapitiffs’ counsel were presedtrring the tours. Defendants’
counsel avers the consultants were under “striectires” not to speak tamates, that attorney
accompanied them to be sure these instructions feowed, and that “[tjhe consultants did n
review class members’ medicatogds during their visits or sit in on treatment provided to cl:
members.”Id. 1 7.

D. Plaintiffs’ Motion

In response to the tours defendants condiugtdaterally, plaitiffs filed a motion
for case management orders and sancti8asECF No. 5764-1 at 4. Plaintiffs assert that
“[d]efendants’ conductrad strategy harkens back to thegcret termination expert tours
conducted in 2011 and 2012. . .Id. Based on the history sotmding defendants’ unsuccess
termination motion, plaintiffs have sought a rhenof orders, including an order requiring
defendants to provide notice tapitiffs’ counsel and to the caysrior to filing any motion to
terminate this action under the Prison Litigation Reform Act (PLRA). In relevant part, plain
seek an order requiring (1) defendants to prothdecourt and plaintiffsvith at least 170 days’
notice of any motion to terminate under the PLRA, to permit disgdeebe opened; (2) defens
disclosure of expert witnesses at least 150 gags to filing any motion to terminate; (3)
plaintiffs’ disclosure of expert witnesses ndelathan 30 days after dmdants’ disclosure; (4)
joint expert tours to be completat least 45 days before thinfy of any motion to terminate;
and (5) exchange of expert reo4s days after conclusion of any expert tours. ECF No. 57
1
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E. Current Proceedings

Against this backdrop, the court held #tatus conference drebruary 14, 2018.
The court convened the status conference in arcese of its case management authority and
keep the parties focused on their constructiebdl@m-solving efforts through which significant

progress has been madgee Reporter’s Transcript of Proceaeds (RT), ECF No5793 at 6:2-4.

At hearing, counsel for defendastaited clearly that “defendanére not contemplating bringing

any type of termination motion.Id. at 12:23-13:2. Counsemphasized defendants’
commitment “to the problem-solving process ihé Special Master’s IAParties Workgroup anc
subsets thereof, intention to work onfstey issues through thall-Parties Workgroupid. at
13:17-18, that “defendants dot want to litigate,'id. at 13:21, and that defendants are “not
contemplating any termination motion right nowd” at 14:21-23. At the same time, defendar
also maintained the position set forth in thpartion of the parties’ jot status report, ECF

No. 5777, that their work with the consultants pirotected under the Work Product doctrine,”
ECF No. 5793 at 4:7-8. Dendants also argued that the netiequested by plaintiffs could not
be reconciled with the requirems of the PLRA, and that defeéants would be prejudiced by
such an order because “when the defendants seachclusion that the case should be termin
and that the evidence and the &ate there to support that, trehouldn’t have to wait [ ] 260
days for a hearing [ ] after noticingaththey’re going to bring a motion.fd. at 16:12-16.

. STANDARDS

The PLRA provides, in pertinent partatrany party may move to modify or
terminate prospective relief twyears after the relief is ordered8 U.S.C. § 3626(b)(1)(i). The
court is required to “promptlgule” on any such motion. 18 U(S.8 3626(e)(1). A motion to
modify or terminate prospectivelief under the PLRA operates astay as of the 30th day afte
the motion is filed, unless the court, for good caaigends the automatic stay for not more thd
60 days. 18 U.S.C. § 3626 (e)(2). Good calmss not include “general congestion of the
court’s calendar.”ld.

This court has the authority to issaecheduling order &t requires advance

notice prior to the filing of a motion under the PLRAmModify or terminate prospective relief.
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See Plata v. Brown, 754 F.3d 1070 (9th Cir. 2014). hhata, the court affirmed an order
requiring defendants to disclo$expert witnesses and their refgat least 120 days before”
filing a motion to terminate reliefld. at 1071, 1078. Relying onelibroad authority” of a
federal district court to “manage complex litigation” and the Federal Rules of Civil Procedu
including Rules 16 and 26, tirtata court held that the district ad’s order in that case was a
“sensible scheduling order” that “does not affihet operation of the gamatic stay” provisions
of the PLRA. Id. at 1077-78.

“[N]othing in the text of the PLRA preants issuance” of a schedule for expert
discovery or the advance notice require@eomit issuance of such an ordéd. at 1077. The
propriety of such an order depends on the circumstances of the particulddcasea long and
complex case that has included a “long historfaded remedial orders,” a schedule for expe
disclosures allows both parties “to have an adégjrecord on which the court may decide the
merits” of a termination motionld. at 1078 (quotin@grown v. Plata, 131 S.Ct. 1910, 1939
(2011)). Where the defendants represent that@nation motion is several months away, or
yet planned, the “practical effeadf such an order “is to requiregistate, while it is preparing it
motion, to disclose the experts’ reports on which the motion will rdly.’at 1077.
1. ANALYSIS

Five years after defendants’ first ter@iion motion, the record before the court
shows both that progress has been madertbfull remediation of the Eighth Amendment
violations in the deliverpf mental health care talifornia’s seriously maally ill prisoners and
that additional work is required befoaedurable remedy is fully achieved.

The court has charted a clear road map to the end of this litig&eemugust 9,
2016 Order, ECF No. 5477 at 2sée also December 9, 2016 Order, ECF No. 5528 at 2-5
(discussing process for ending fed@aurt oversight). One milestone that must be passed is
implementation of defendants’ staffing plan; as assed above, that goal is the focus of rece

court orders and efforts ofa@lSpecial Master in conjunctiavith the All-Parties Workgroup.
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Other milestones also lie ahead: Defendairitsistnot have enough MHCBs to meet demand.

See October 10, 2017 Order, ECF No. 571t addition, the continuous quality improvement
tool (CQIT), the tool defendants will use “tesume the mantle of ultimate responsibility for
diagnosing of its own problems, i.e. conduct its\dualitative analysis,” and create a quality
improvement process that it can usad¢bieve and maintain compliance, anal/e on to eventual
removal from federal court oversight,” ECF No. 5477 at 3 (quoting August 30, 2012 Order, E
No. 4232 at 4-5 (internal citation omitted) (emgisan August 30, 2012 Order)), is still being
rolled out. During the Special Master’'s mostent twenty-seventiound of monitoring,
defendants reviewed ten of the thirty-four prisbmgh a test implemerition of” CQIT, and the

Special Master reports thatd]evelopments in this arering the monitoring round were

promising, and it remains hopeful that a fully deped CQI process will prove to be a durable

remedy forColeman remediation.” ECF No. 5779 at 16-17.

In addition, as noted above, the cduas entered a specific remedial order
requiring compliance with transfer timelinesinpatient care, ECF No. 5610, and defendants
have now been in compliance with that orderthe past five monthsSimilarly, the court’s
October 10, 2017 staffing order is directedirally and durably obtaining constitutionally
adequate mental health staffin§ee ECF No. 5711 at 31.

The issues identified in this order are antexhaustive list of the remedial effort
that remain before federal oversigiain end. Nonetheless, the casrtonfident that if the partig
maintain and continue a full commitment to transparesey e.g., McClain Decl. § 4, and the
constructive problem-solving supervised by thecg Master in the All-Parties Workgroup ar

subgroups, the end of federal court oversiglitindeed arrive in the foreseeable future.

2 Defendants have appealed this order tdhiged States Court of Appeals for the Ninf
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Circuit. ECF No. 5727. While &court hopes the parties conte making progress on achieving

timely transfers of inmates in need of this critilealel of care, the countas declined to make af
additional orders on this issdering the pendency of defendsirippeal. December 15, 2017
Order, ECF No. 5750 at 4.
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The history of the prior termination moti, the work that remains to be done, a

defendants’ repeated resentations that they have no [@a&a bring a termination motion, all

informed the court’s bench order. Should defesilanove for termination rather than follow the

road map the court has laid out, with administration by the Special Master, the six months
requirement serves the purposes of Federal Rules of Civil Procedure 16 and 26 by permit
orderly period of discovery and expert distloes to inform any litigation. As thata court
held, the PLRA does “not repeal the Rules ofilGtvocedure that auth@e discovery and requi
disclosure,” nor does fendorse sandbaggingPlata, 754 F.3d at 1078. The notice requirem
here ensures that any termination motiordfile this extremely complex and long running
litigation will be made on a factuetcord disclosed to all partifsrough the discovery process
Seeid. (quotingHickman v. Taylor, 329 U.S. 495, 507 (1947) (“‘Mual knowledge of all the
relevant facts gathered by both parties is essential to drogation.™)).

The order also serves fundamental notiohfairness and equity. The remedial
phase of this complex class action has lastec ii@n twenty year@nd involveghirty-four
prisons and two state hospitals. tide to plaintiffs that defendéhintend to bring a termination
motion “will allow both the Statand Plaintiffs to have an adequate record” and to prepare
“informed briefing” on which thigourt would have to depend‘tdecide the merits” of such a
motion. Id.

Moreover, defendants will not be prejudicedtbis order. Sevelaf the remedial
tasks that remain will take more than six months to accomplish. For example, as discuss€
compliance with mental health staffing requments must be accomplished by October of this
year, approximately eight months from naae ECF No. 5711, and there is no indication
defendants are on track for earlt®@mpliance. A “trial implemdation” of the CQIT tool took
place at ten institutions during the latest roundhohitoring. ECF No. 5/ at 55. The Special

Master reports that he is wanky through the All-Parties Workgroup to “address . . . items tha

require corrective action” following this trial imgrhentation and then to move to next steps i

implementation of this critically important toold. at 64. Completion of this work and the full

rollout of a fully refined CQIT tool at all thirtjour prison institutions will take more than six
9
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months to accomplish. With respect to bedcsp although the court has signaled a need for
greater urgency in developing the necessaimber of MHCBs, ECF No. 5710 at 18, the
evidence of record suggests defendants havmethto complete the necessary number of be
“within the next four years.Decl. of Katherine Tebrock, ECFAN5680-10, 1 7. With respect
all aspects of achieving compliance, defendants have committed themselves to the All-Pa
Workgroup process, and have statepleatedly and in open cotiney have no plans to bring a
termination motion. Under the circumstances, neagidefendants to give notice if those plan
change is not prejudicial.

At this stage, the court will not set a specific schedule for expert discovery in
event defendants do file a noticeiltent to file a termination ntimn. Such a schedule would &
driven by the nature of the termination motidfor that reason, the court will require defendat
to notify plaintiffs and the court six monthsadvance of any planned termination motion. In
event such a notice is filed, the court will thest a discovery scheduling conference within or
week after the filing of the notice.

In accordance with the above, IT IS REBY ORDERED that should defendant
decide to file a motion to terminate this action prior to a determination by this court, or by
agreement of the parties with the Special Mastapproval, that a durable remedy has been
achieved, defendants shall file notice of theirntiten to file such motion not later than six
months prior to filing the motion.

DATED: February 21, 2018.

N

STATES DISTRICT JUDGE
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