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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 RALPH COLEMAN, et al., No. 2:90-cv-0520 KJM DB P
12 Plaintiffs,
13 V. ORDER
14 EDMUND G. BROWN,JR,, et al.,
15 Defendants.
16
17 On February 13, 2018, the Special Master filed his Twenty-Seventh Round
18 | Monitoring Report. ECF No. 5779. Theuet contains numerous findings, but no
19 | recommendations for specific court orders. Theeabe of recommendations for court orders|is
20 | deliberate, reflecting the SpechMhster’'s assessment tha¢ thll-Parties Workgroup has proved
21 | very effective in addressing a widenge of issues, including sorttat have plagued remediation
22 | for an extended period of time, and that focuzusth be fully on the tasks that remain before the
23 | All-Parties Workgroup, “witout any additional layeaf responsibility fordefendants that would
24 | divert their circumscribed resourcieem the work already underway!'t. at 148 Neither party
25 | has filed objections to the reportits findings. After review, th8pecial Master’s findings will
26 || /1
27
o8 Ln this order citations to pages in documeiisifin this action are to page numbers assigned by

the court’s Electronic Ge Filing (ECF) system.
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be adopted in full. The court writes sepialato emphasize selefihdings and note a few
updates since February 13, 2018.

COIT andMonitoring Standard

The twenty-seventh round of monitgg by the Special Mster, which covered
twenty-four prisons, began on May2Z)16 and concluded on January 26, 20it7 at 16. The
Monitoring Report describes seaéencouraging development$hese include the submission
by defendants of their own draft monitoring repdotsthe first ten institutions monitored using
the continuous quality improvement tool (CQI&hd constructive dialogue about refinements
the reporting process mspecific workgroup created by theeSjal Master for this purposed.
at 59-62. This good progress is tempered by thendants’ decision to unilaterally adjust the
compliance monitoring standard to 85 percent ftben90 percent standard that has been use
consistently throughout the remedudiase of this litigation. Thcourt expressly approved the

percent standard over defentiE objection recently, ia 2013 order, as follows:

[Dlefendants assert that ‘the special master's use of the term
“compliance” to require a minimal score of 90% against Program
Guide requirements is one of the primary reasons the reports are not
useful in determining whether the mental health system is
constitutionally adequate.” Thisbjection is . .. without merit.
Because the Revised Program Guide is the operative remedial plan
in this action, the degree to which defendants have implemented the
requirements of the Revised Pragr&uide is extremely relevant

and useful to assessment wiether they are meeting their
constitutional obligations.

ECF No. 4361 at 9. In fact, as the Twenty-&&hh Round Monitoring Report shows, the Speq
Master provides information the court on the full range of @mdants’ compliance with their
obligations, including and uje 100 percent compliancé&ee, e.g., ECF No. 5779 at 109-10, 11
113. Defendants’ unilateral adjustmef the monitoring standard,accepted, would deprive th
court of information that is “extremely relevaarid useful” to the court’s assessment of their
constitutional compliance. In preparing theirIC@eports, defendants shall follow the standa
practice, set by the Special Master and apprawetthie court, and shakport all degrees of
compliance with monitored Program Guide reguieats, from zero percent to 100 percent.
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The court has discussed with thee&pl Master the necessity to begin
recommending specific benchmarks that, whety smignal constitutional compliance. This
process shall begin with the Twenty-EightbuRd Monitoring Report and shall include, as
appropriate, specific recommended compliancegrgage requirements for each benchmark.

“Lift and Shift” Emblematic of Significant Productivity

Other notable successes during the monitoring period include the successful

completion of the transfer of most inpatient na¢ihiealth care from the Department of State
Hospitals (DSH) to the California Departme@fitCorrections and Rebilitation (CDCR), a
project identified as “Lift and Shift.'ld. at 127. Moreover, as notedlow, defendants have fo
the past nine months achieved full compliawtth timeline requirements for transfers to
inpatient mental health care programs. The coedits the Special Master’s observation that
time span covered by the Report “is quitelkthe most productive 18 months we have
experienced in the course of t@eleman case,”id. at 129, and looks forward to the same leve
productivity continuing apace.

Staffing Challenges Remain

At the same time, the Monitoring Repobserves that for the time period cover
“the overall statewide mental hdaktaffing vacancy rate remainsthgnant,” with any gains in
certain positions insufficient to offset losse®thers. ECF No. 5779 at 36. As the Special
Master notes, on October 10, 2017, the casued an order goveng compliance with
necessary mental health staffilevels and setting two statcsnferences, one for April 12, 201
and one for October 11, 2018d. at 44-45. In January 2018, plaffs filed a motion for case
management orders and sanctions based itatenal prison tours defendants conducted with
their retained consultants in December 2017 Jamdiary 2018. ECF No. 5764. In an effort “tq
keep the parties focused on the olgeefficient, expeditious and jugiath to resolution of this
action” and to avoid unnecessary delay and dstiouthe otherwise significant remedial progre
that has been made, the court advancedphi¢ 12, 2018 status conference to February 14,
2018. ECF No. 5774; ECF No. 5786 at 2. At theustabnference, the court denied plaintiffs’
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request for orders and sanctions, and issuszhah order requiring éendants to provide six
months’ notice prior to filing any motiaio terminate relief in this actiorSee ECF No. 5793
(transcript); ECF No. 5794 (confirming order). €ltourt also directetthe Special Master to
“take all steps necessary to create a compéeteidl record for consideration and resolution” @
three specific staffing issues. ECF No. 5786 at 3#is direction is consient with the Special
Master’s indication in the current Monitoring Repthrat he will “include staffing as a regular
item on the All-Parties Workgroup meeting agehdaan effort to advance the goal of
eliminating long-standing staffing vacancies asdist defendants in achieving compliance wi
this court’s orders. ECF No. 5779 at 51.

The court held a further status cergnce on June 28, 2018 to assess the prog
toward resolution of those issudsl at 4. In a joint status pert filed June 21, 2018, ECF No.
5841, and at the status conference, the courtiie@n the parties on disputes remaining as a
barrier to finalization of a telepsychiatry policyethcurrent positions with respect to salaries
clustering, and a recent proposaldsfendants to eliminate positions allocated in the operati
2009 Staffing Plan. Following the status conferetfoe court issued an order to provide furth
guidance in the expectation tltfendants will achieve full corh@nce with the court’s Octobe
10, 2017 order. ECF No. 5850.

Collaboration Between Custody and Mental Health Staff

On August 9, 2016, the court directed igfgation and implementation within si
months of a comprehensive strategy to achsaxeessful collaboram between custody and
mental health staff at all prisotizat house seriously mentally illnrates. ECF No. 5477 at 6,
That six-month period ended February 9, 2@bproximately two weeks after the twenty-
seventh round of monitoring cdoded. The Special Mastemp@ts that durig the monitoring
period defendants, working through the All-PatWorkgroup supervised by the Special Mas!
completed development of the Custody and Medgadlth Partnership Plan (CMHPP), includir
training materials. ECF No. 5779 at 131. Hweesr although the court’s August 9, 2016 ordel
should have been complied withastly after the end ahe twenty-seventh monitoring round, t
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Special Master reports a reduction in the number of institutions scheduled for initial
implementation of the CMHPP, and that no lacgeplex institution has been included in this
trial implementation.ld. at 92.

For this reason, the court recently asktezlSpecial Master for an update on the
status of implementation of the CMHPP. He informs the court that the CMHPP will be
implemented at twenty-three institutions. Thestfstep in implementation, called “training for
trainers” or “T4T,” has been conded at eleven locations in tentbe twenty-three institutiorfs|
Training was completed satisfactorily at terthedse locations; training conducted at Californig
State Prison-Sacramento in September 2017 veasnplete and will be redone in December o
this year. Training is scheduled for completion at five other institutions by the end of this y
He also informs the court that he is continuiagnonitor the status of implementation of the
CMHPP and anticipates providindgwather report to the court ondtstatus of its implementatio
in his Twenty-Eighth Round Monitoring Report.

Completion of cultural collaboration trainimgas identified as one of the critical
goals to the end of federal coortersight almost seven years agiee ECF No. 5477 at 3
(quoting ECF No. 4124 at 85). The six-month tiireene set in the court’'s August 9, 2016 ord
for completion of this task has long passede Tburt intends to set new firm timelines for
completion of this goal. It bears repeatingitunal collaboration trainingnust be satisfactorily
completed before federal court oversight can end this court is endeavag to shepherd this
case to an end sooner rather thaerlaTo that end, within sixty days from the date of this ord
defendants shall file a report with the court updathe status of implementation of the CMHR

at every institution that houses seriously mentélipmates. If implementation has not begun

all institutions that house serioyshentally ill inmates by the tienthe report is due, defendants

shall provide an explanation for the failure as to any such instituiiba.report shall also

2 Two of the trainings were conded at the California Institution for Women (CIW), one at C
and one in the psychiatric injent program (PIP) at CIW (CIVRIP). The Special Master
informs the court that impleemtation of the CMHPP hag@anded since the August 9, 2016
order to include at least the CIW-PWhich is now managed by CDCR following
implementation of “Lift and Shift”. S
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include a specific timeline for full implementatiohthe CMHPP at all institutions, including
both start and completion dates for implemeatatiDefendants shall prepare the report in

consultation with the Special Master to ensueg the timeline is both achievable and consistent
with the court’s expectations.

Mentally Il Inmate Population

Forthe secondnonitoringreport in a row, the Special Master has cautioned thiat
the population of seriously mentally ill prison inmates “has yet to experience a population
decrease in relation and/or in comparison tadén@ease of the total [prison] population.” ECKF
No. 5779 at 41see also ECF No. 5439 at 13-14. The Speciald#a reports thafd]espite their
ongoing efforts surrounding construction and progeativations, defendants have been unable
to keep pace with the bed needs of@loéeman class” and that the size of the mental health
population also drives staffing needs. ECF Bltr9 at 41. The question of whether the number
of seriously mentally ill inmatemay exceed defendants’ capatitymeet their constitutional
obligations to the plaintiff class hasdm lurking for at least two yearSee ECF No. 5779 at 41.
As required by court order, defégants currently project their mial health bed needs twice a
year. lItis the court’s view, as intimated by tBpecial Master, thatntay be prudent to study
whether the mentally ill inmatgopulation will continue to rise; 8o, the reason(s) for that; and,
if so, whether and how, defendants will continue to meet program and staffing needs for the
projected population if it comtues to rise. The Special Master has informed the court that Qy
March 2019, he and the parties will have sugintiinformation about the effects of Propositior
57 and the ongoing assessments of Enha@cdatient Program (EOP) and Correctional

Clinical Case Management System (CCCMY)ylations to know whéter these factors will

3 See Coleman v. Schwar zenegger, 922 F.Supp.2d 882, 921 (E.D. Cal. and N.D. Cal. 2009) (“A
prison system’s capacity is not defined by sqliantage alone; it is also determined by the
system’s resources and its abilibyprovide inmates with essentgdrvices such as food, air, and
temperature and noise control . . . . As ther€@dions Independent Review Panel explained,
design capacity ‘designate[s] the number ofiates a prison is designed to accommodate
according to standards developed by then@ission on Accreditation and the American
Correctional Association.” Ex. P4 at 123. Thesad#ads ‘take into accouttie need for humang
conditions, as well as the need to prevent violem@Emove inmates to and from programs, suich
as mental health care, educatioasskes, and drbg abuse treatmedt”’
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have a meaningful impact on growth trendshi@ size of the seriously mentally ill inmate

population. The court will direg¢he Special Master to rexmnend in his Twenty-Eighth Round

Monitoring Report whether the study describethis order should be required and if so how it

should be conducted.

TransferTimelines

TheSpecialMasterrepors on institutional compliance with timelines for transfe

to inpatient care during the monitoring peridéiCF No. 5779 at 92-94. dhthly status reports
filed by defendants since October 16, 2017 stimt since September 13, 2017 no inmate-pa
who is not subject to a cduapproved exception has waltbeyond Revised Program Guide
timelines for transfer to inpatient care at either the acute or intermediate level of hospital ¢
This significant achievement has been consistent for the past nine m8safsCF No. 5837 at
3. The court commends the Spedister and the parties for theaperative effort that has led
to this major accomplishment and defendants rtiqudar for the day-to-day work required to
ensure its continuity. The court notes one chliewever. The Special Mger reports continue
inconsistent compliance with the requirementstdrdisciplinary treatment team (IDTT) policy
governing criteria for use of Form 7388-B in ciniesing referrals to Igher levels of mental
health care.See ECF No. 5779 at 77. Compliance witletreferral process an essential
component of ensuring that all inmates in nekimpatient mental health care are timely
identified and referred for such care. The Salddiaster shall providan updated report on the
status of compliance with IDTT policy relatéo Form 7388-B in his Twenty-Eighth Round
Monitoring Report.

In addition, as the Special Master noths, parties were direstl by court order tg
develop addenda identifying exceptions to the RiogGuide timelines for transfer to acute arn
intermediate care facility (ICFhpatient hospital beds and meritahlth crisis beds (MHCBS).
Id. at 21-22. By order filed December 15, 201&, ¢cburt approved the addendum to the Prog
Guide identifying exceptions to the Program Cuitinelines for transfer to acute and ICF
hospital beds. ECF No. 5750 at 2, 5. Duth®opendency of defendants’ appeals from two
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orders, the deadline for submission of the Progéande addendum for exceptions to the twer
four hour timeline for transfers to MHCBs has been vacated, to be reset as rieeded-5.

Toward the End of Federal Oversight

In the current Monitoring Report, the Special Master notes that monitoring w|
continue to assess the statusha& long-running remedial phastthe case. The court does no
guestion that monitoring must continue for some time yet as contemplated by the Special
Almost two years ago, defendants informed thercthat the parties we working with the
Special Master to reach agreeren reductions in monitoring. EONo. 5528 at 3. At that tim¢
the court signaled that it expected “to higam the Special Masten due course on any
agreement reached withetiparties to reduce particular areasisfmonitoring” and that any pla
for partial termination “must be developed ie first instance as a proposal by the parties in
consultation with the Special Masterd. at 5. As a means ofgecting when the sun might
reasonably set on this case, the court will reqhieeSpecial Master to include in his Twenty-
Eighth Round Monitoring Reporecommendations for development of a process for determ
when constitutional compliance has been durabhjeved in the areas subject to monitoring,
well as whether partial termination may be appadp if certain benchmarks are achieved bef
total compliance is reached.

Consolidated Updated Program Guide

Finally, on June 29, 2018, as required byrt order the SpediMaster filed the
consolidated updated Program Guidee ECF No. 5816. The ten-day period for filing
objections to the consolidated update Program GafdECF No. 640 at 8, expired on July 9,
2018, without the filing of any objections. Theuet will consider the updated Guide in due
course.

With the foregoing observations,dgies and direction, IT IS HEREBY
ORDERED that the Special Master's Twentgv8nth Round Monitoring Report, ECF No. 577
is adopted in full.

DATED: July 12, 2018. M
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