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7
8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 RALPH COLEMAN, et al., No. 2:90-cv-0520 KJM DB
12 Plaintiffs,
13 V. TENTATIVE RULINGS ON OBJECTIONS
14 EDMUND G. BROWN,JR,, et al.,
15 Defendants.
16
17
18 As required by the court’s July 2018 order, ECF No. 5850, on August 2, 2018,
19 | the Special Master filed a Report on the PregoBelepsychiatry Policy Addendum to the
20 | California Department of Corrections and Rehtdiibn Mental Health Services Delivery Systéem
21 | Program Guide (Report). ECF Nos. 583873. The Report includes a final proposed
22 | telepsychiatry policy addendum to the Progamde and the parties’ responses ther&ase
23 | ECF No. 5850 at 7, 8. Defendants submitted olgestto the Special Master in a letter dated
24 | August 1, 2018. ECF No. 5872-5. On August2(R1 8, defendants filed objections to the
25 | Special Master’s Report, ECF NaB879; thereafter, as requirbg minute orders, defendants have
26 | indicated that the order of prityifor the objection# their August 1, 2018 ledt is the order in
27 | which their objections are prsted in the August 13, 2018 objects, and have clarified the
28 | differences between the August 1, 2018 gnredAugust 13, 2018 objections. ECF Nos. 5888,
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5895. The court here provides its tentative rulings on defendaetsfispbjections and

identifies issues for further disssion with counsel on September 7, 2018.

Defendants have, with their August 13, 2018 objections, submitted additional

arguments and new evidence that were nedgmted to the Special Master during the
development or the finalization of the policgee ECF No. 5895. Specifically, defendants hav
e “[E]xpanded their critique of a reposubmitted by plaintiffs’ undisclosed
expert Dr. Pablo Stewart, including through a rebuttal declaration by
Defendants’ expert Dr. Joseph Penn that was not submitted with the
Letter”;
e “[Aldded a reference to a telepsychatell-front demonstration attendec
by the Special Master’s expér. Jeffrey Metzner”;
e Expanded their argument concerning 8pecial Master’s interpretation @
“last resort or emergengwgstrictions” to refer t@a declaration of Katherin

Tebrock not submitted to the Special Master;

e Added a revised declaration from Dr.\K® Kuich containing an additional

paragraph describing a tpkychiatry cell-front deonstration attended by
Dr. Metzner.
Id. at 3-5. It was the court’stention that the final proposéelepsychiatry policy would be
considered on the record established before the Special Master and submitted to the cour
See ECF No. 5711 at 6-&ee also ECF No. 5870 at 10:15-11:10. Because the court intends
give provisional, rather thamal, approval to the proposeddpsychiatry policy addendum, the
court does not plan to considertlais time any evidence or argument not raised with the Spe
Master. This decision is without prejudice to aefants’ right to bring tis evidence and their
position to the attention of the Special Mastegrahe course of the future monitoring of the
provisional policy the court plarie order. This decision wadirender moot plaintiffs’ August
31, 2018 motion to strike, ECF No. 5898, which tourt plans to deny without prejudice.
1
1

e:

—

1%

t by hi

Cial




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

l. Inclusion of “Good Faith” Recrtment Efforts in the Policy

Defendants object to the requirement @b6d faith efforts” to recruit and retain
on-site psychiatrists continuing asondition of the use of telepsyatry at any level of mental
health care. ECF No. 58794t The proposed final policygfudes this requirement as a
condition of the use of telepsychiatry to replacesite psychiatry at éhCorrectional Clinical
Case Management System (CCCMS) level of eackto supplement on-site psychiatry at any
higher level of mental health caree ECF No. 5872-1 at 4.

The Special Master’s February 6,1Z0Staffing Report included an express
determination that telepsychiatry should ndiexee defendants “of their obligation to continue

their efforts of recruiting full-the psychiatrists to work on-sig the facilities.” ECF No. 5564

at 15-16. Consistent with the representation é@ir thebruary 2015 staffing plan that they prefe

“to use on-site psychiatry whewer possible”, ECF No. 5269 @tthe CDCR defendants did no
object to this determinatiosee ECF No. 5591 at 5-9, and thadpeessed “preference” is now

reflected in the proposed policygee ECF No. 5872-1 at 2 (“On-sifgoviders shall remain the
preferred method of psychiatric care for Enhan@etpatient Program (EOP), Mental Health
Crisis Bed (MHCB), and Psychiatric Inpatient Progi@iP) levels of care.”). In their objectior
to the Special Master’s StaffilReport, defendants represent “[tjaes little risk, . . . , that

telepsychiatry could replace on-site psychiaservices,” ECF No. 5591 at 9, and therefore

request they be permitted to use and expandteiepsychiatry program “without qualifications.

Id. At the hearing in thisaurt on June 28, 2018, the partiegresented there was no dispute
over the use of telepsychiatriststhe CCCMS level of care as loag the telepsychiatrists visit
the institution at least twe a year and good-faith retment efforts continueSee ECF
No. 5850 at 5.

The objection defendants now interpdbat the good-faith recruitment effort

requirement “remains a system-wide legal injumttihat does not belong in a health care pra
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manual” raises a different issue: how does agang recruitment requirement intersect with the

Eighth Amendment’s requirement of constitutionally adequate care or, put another way, if

telepsychiatrists provide constitbnally adequate mental healthre why should defendants bg
3
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required to continue efforts tecruit on-sitgpsychiatrists? This is the first in a series of
objections raised by defendants tbah best be addressed bgmitoring the implementation of
telepsychiatry policy before it is finally approved. The on-goinguigoent requirement is
grounded in the opinion of the SpaldMaster and his expertsathtelepsychiatry cannot and
should not replace on-site psycinyaat any level of mentaldalth care above the CCCMS leve
of care. On-going monitoring of CDCR'’s telepsychiatry program will provide additional
evidence concerning the extent to which tejepgatry may, consistent with the Eighth
Amendment, supplement on-site psychiatric services to California’s seriously mentally ill
prisoners. ltis clear, howevehat defendants must continaeobust recruitment and retentior
program for prison psychiatrists even asytlexpand their use of telepsychiatry.

The parties shall be prepared to dssat hearing whether the ongoing “good faith
recruitment” requirement should be written itihe telepsychiatry policy, or contained in a
separate order of this cauhat accompanies provisional approval of the policy.

[l Limitation on Telepsychiatrat the EOP Level of Care

In relevant part, the proposed policyd@ndum contains the following descriptio

of use of telepsychiatry at the EOP level of care:

Telepsychiatry may supplement on-site psychiatry at the EOP level
of care but it should not replacen-site psychiatry. On-site
psychiatrists are required for each program providing an EOP level
of care consistent with the ffiag ratios delineated in the 2009
Staffing Plan.

ECF No. 5872-1 at 4. Defendawtsject to the secorngentence as unclear. ECF No. 5879 at
Defendants explain that the preus iteration of the proposal required that they have “at leas
on-site psychiatrist at ‘eaglrogram and each unit within that program providing EOP level ¢
care services within the institution’ before it aduise telepsychiatry ate¢tEOP level of care.”

i

1 The court is less persuaded by defendamustention that this requirement does not
belong in the policy that governs use of telepsgity because CDCR officials could not figure
out how to both provide telepsychiatry and continnesite psychiatrist recruitment efforts eve
though the two functions may be perfornisddifferent officials within CDCR.See ECF No.
5879 at 13.
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Id. The current iteration was tlspecial Master’s response to delants’ several objections to
this proposed requiremenitd.

This objection, among others, exemplifielythe court believes it is important
that a written addendum to theoBram Guide governing use of tesychiatry be developed. A
required by the court’s October 10, 2017 order, dsjgect of the proposed telepsychiatry polig

is grounded in the recommendation of the Spadedter and his exparaind adopted by this

court that telepsychiatry musiglement, not replace, on-site psythy at the EOP level of care.

See, eg., ECF No. 5711 at 21-23, 29-30. The first iaujpé to operationalize this principle was
proposed as a requirement of at least oneterpsiychiatrist and “each program and each unit
within that program providing EOP level of carevsees” before telepsychiatry could be used
See ECF No. 5879 at 13. Faced with defendaokgéctions that staffing is not allocated by

program and unit, the Special Master recommeratsath-site psychiatrists be required “for ea
program providing an EOP level of care consiswett the staffing ratie delineated in the 2009
Staffing Plan.” Id. Defendants contend this is uncleat provide no counterproposal that wot

achieve the underlying goal oflaast one on-site psychiatrist each institution that houses

EOP inmates, with that on-siteygiatrist dedicated to the EQiPogram(s) and/or unit(s) at the

institution and not to any other level of care tmght be operating atéhsame institution.

The parties shall be prepared at the time of hearing to propose policy langug
accurately defines this requirement consistent with the manner in which CDCR has
operationalized the EOP staffingios in its 2009 Staffing Plan.

[I. EOP as Residential or Synangus with Inpatient Care

Defendants’ third objection is to thenfling in the court’s July 3, 2018 order tha
“[a]lthough EOP is labeled an outpatient programtpatient is contextual and relative to
inpatient programs within the MHSDS; moreouhe Program Guide makes clear EOP is a
residential program, synonymous with an inpateetting.” ECF No5879 at 14 (citing ECF
No. 5850 at 10 [sic]). This language was ntt¢imaled to, and does not, convey that EOP unit

provide inpatient hospital care or must meatesticensing requirement&ather, the court’s

finding was made in the context of addressing appatglimitations on the use of telepsychiafry
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in the EOP settinggee ECF No. 5850 at 5-6, and differentiatde use of telepsychiatry at the
EOP level of care from the use of telepsyalyiat the CCCMS level of care. The July 3, 201§

order references those portions of the Progiande that describe EOP units as separate,

specifically designated housing units seriously mentally ill imates who require the EOP leVel

of care, whose mental illness acuity level preekithem from living or participating in the
general prison population, and who regua higher level of psychiat care than inmates at the
CCCMS level of careSee, e.g., Revised Program Guide at 12-4-1. The Program Guide upo
pending before the court contaipalicy directives reflecting effts by defendants to allow som
EOP inmates to have access to sgmugrams in the general populatiosee, e.g., ECF

No. 5864-1 at 319-323. Defendantgjection that EOP is né$ynonymous with an inpatient
setting” in the broadest sensetloat phrase is well-taken.

The key finding in the July 3, 2018 ordetisit EOP inmates are less able to
function in the prison general population and nedyher level of mentdlealth care than
CCCMS inmates; therefore telepsychiatry shdoddelied on less for EOP inmates than for th
at the CCCMS level of caresee ECF No. 5564 at 16 (“The hightre acuity of mental illness,
the less telepsychiatry should tedied on as a permissible rhet of treatment.”); ECF No. 571
at 29 (adopting in full findings in ECF No. 5564)he court’s intention imlirecting defendants t
develop a telepsychiatry policy @hdum to the Program Guide wagefine this difference in
clear and precise terms. The ongoing dispute tineextent to which telepsychiatry may or m
not be adequate for EOP inmates suggests tht require monitoring the use of telepsychiat
at the EOP level of care to determine more gedgiits adequacy as a treatment modality for
inmates at this level of car&or this additional reason, the propdgelepsychiatry policy will b
provisionally, rather than fingl] approved at this time.

V. Restrictions on use of Telegshiatry in MHCBs and PIPs

Consistent with this court’s Galber 17, 2017 and July 3, 2018 orders, the
proposed telepsychiatry policy aagaiim provides that telepsychiatnay not be used in menta
health crisis beds (MHCBS) oryshiatric inpatient programs (PIP®xcept as a last resort or ir

emergency situations when an on-site psyadsias unavailable.” ECF No. 5782-1 at 4.
6
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Defendants asked the Special Master for clarifocatif the definition of “a last resort or . . .
emergency situation.” ECF No. 5879 at 16. Adoag to defendants, he responded it was a |
guestion but that in his opinion the answepeateded on the length of time telepsychiatry was
required in either setting, with the longer tise the less likely it would be an “emergency” an
that its use in these settings “for more thadiew months would causencern and alarm for bot
the Special Master’s expedsad Plaintiffs’ counsel.”ld. at 17.

Defendants object that thisterpretation of “last resbor emergency” would
“adversely impact” patient carbd. For example, defendants sawyould require the closure of
the MHCB unit at High Desert SwaPrison (High Desert), “whichas been serviced exclusivel
by telepsychiatry for several years. . . ECF No. 5879 at 17. Defendants contend the MHCE
unit at High Desert “is meeting most Progr&uide requirements and has a lower 30-day re-
admission rate than the state average.” EGF3879 at 17. Defendantsalcite the MHCB uni
at Pelican Bay State Prison (Pelican Bay)naate location in Northern California, which
currently has only one on-site ispsychiatrist; they contend telepsychiatry might be the or
way to provide psychiatric services theredarextended period of time if the sole on-site
psychiatrist leavesld.

Operating any MHCB unit exclusively witklepsychiatry for an extended perio
would appear to be an obvious violation of theispf not the letter, othe court’s order that
telepsychiatry must be a supplement to, not a substitute for, on-site psychiatry at this leve
mental health careSee ECF No. 5711 at 3Gee also ECF No. 5850 at 6. Would also appear t
violate the court’s order that telgghiatry is only permissible IMHCBs *as a last resort or in
emergency situations when an on-site psychiagigot available.” ECF No. 5850 at 6 (quoting

ECF No. 5711 at 21). Moreoveatefendants’ interpretation tfast resort or emergency

situation”, exemplified by the examples they pday renders the phrase virtually meaningless.

Merriam-Webster defines an emergency as “aonaésten combination of circumstances or th
resulting state that calls for imuhiate action” or “an urgent neéor assistance or relief.”

https://www.merriam-webster.com/dictionary/emergentlyast resort” is defined as “somethin

done only if nothing else works https://www.merriam-webster.com/dictionary/last%20resor
7
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Not including the desert ingitions and CCC, defendantsveatwenty-seven other prison
institutions, excluding Pelican Bay and Highded, where they could provide MHCB care to
inmates in mental health crisis if, as it now agpethe passage of time shows they are unabl
recruit or retain even one on-site psychiatrist to work in an MHCB unit at High Desert.

Defendants are correct in one parttedir argument: they cannot withhold
psychiatric services to inmates because theymable to recruit or retain adequate staff.
However, the Eighth Amendment does not altbem to provide constitutionally inadequate
psychiatric services because they are unwillinglocate mental health programs to a locatio
where adequate psychiatric staff can be réetduand retained. Defendants have sufficient
information and experience to adequately assbgther they are operating MHCBs or PIPs in
locations where they have consistently beerblentn retain on-site psychiatrists or recruit
replacements when on-site psychiatrists ledu@s assessment, and consideration of availab
options, will be essential going forward and pinespect of a constrtice adjustment appears
good, in part because defendants have demonstratdaligyto flex inpatient beds at different
locations to meet their constitutional obligations.

The court intends to provisionallpprove the Special Master’s proposed
definition in this section of thproposed telepsychiatry policythe parties will be directed to
address at the hearing options available tordkzfets in lieu of operatg MHCB units in prisons

that have consistently failed to recruit and iregufficient numbers odn-site psychiatrists.

V. Prohibition on Use of Celfront Telepsychiatry

In the July 3, 2018 order, the courguested the Special Master propose a

le to

-

e

resolution to the péies’ dispute concerning ¢huse of cell-front telepsychiatry. ECF No. 5850 at

6. The Special Master recommends the policyedtadt “[a]t presentell-front provision of
telepsychiatry is not permitted.” ECF No. 57Bat 4. Defendants object, contending the
affirmative restriction “is unnecessary, sugland premature.” ECF No. 5879 at 18.

Defendants appear to suggest tell-front telepsychiatry is a reasable and logidaextension of

cell-front psychiatry visits which, they argue, “are a reality in the correctional context and, |n
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some circumstances, are the only means of gnayia psychiatric appointment for an inmate-
patient who refuses to exist his or her cell

The proposed telepsychiatry policy caints specific provisions for handling
inmate refusals to attend telgphiatry appointments, which manclude “brief, focused cell-
front discussions” between the patient and a nerabtheir treatment team. ECF No. 5872-1
3. The policy also contains a process for emguaiccess to on-site psychiatric care for inmate
who cannot be appropriatelyetited via telepsychiatrytd.

At this point, it appears to the court thdras been insufficient time and experie
to resolve the question of whether cell-front teyebsatry can serve as an acceptable modalit
Still, the prohibition on its use while assessmerthefmyriad issues related to its adequacy a
efficacy as a treatment modality is approprialée court intends to provisionally approve the
proposed language, subject to amendment anaaglpsf a final policy after future monitoring
of defendants’ telepsychiatry program sdijto the policy progionally approved.

VI. Other Issues

At hearing on September 7, 2018, the tamticipates having questions for
counsel related to defendants’ arguments reggunolrported intrusion into the administrative
regulatory and executive management areiié® court also will seek the parties’ input
regarding the appropriate periotimonitoring to follow provisionleapproval of a telepsychiatry
policy.

DATED: September 5, 2018.

STATES DISTRICT JUDGE

at

[92)

nce




