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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 RALPH COLEMAN, et al., No. 2:90-cv-0520 KJM DB P
12 Plaintiffs,
13 V. ORDER
14 GAVIN NEWSOM, et al.,
15 Defendants.
16
17
18 As set by court order, the court heltbaused evidentiary hearing on October 1b
19 | and 16, 2019, to address unresolved issues tirtidentified after reviewing Dr. Golding’s
20 | whistleblower report and the cowgtheutral expert’s invaigation into Dr. Golding’s allegations,
21 | SeeECF Nos. 6242, 6288. The court heard closirguments from the parties on October 22,
22 | 2019. In addition, as authorized by the court,@pslding filed a written closing argument. ECF
23 | No. 6362. On October 23, 2019, the court provigledral pronouncement of its findings and
24 | conclusions in open court. Reporter’s Transoof Proceedings (10/23/19 RT), ECF No. 6380.
25 | Those findings and conclusions, with recangort, are memoriaed in this order.
26
27
28
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l. INTRODUCTION

In 1995, the court found “the Californi2epartment of Corrections . . .
significantly and chronically understaffed in the areaehtal health care services. . .. [It] do

not have sufficient staff to treat large nunsef mentally ill inmates in its custodyColeman v.

eS

Wilson 912 F.Supp. 1282, 1307 (E.D. Cal. 1995). In 2011, the United States Supreme Cqurt

observed that the record befahat Court supported the cduasion “that the prison system
remained chronically understaffed throughltfieefore a three-judge court] in 2008Brown v.

Plata, 563 U.S. 493, 528 (2011)In October 2017, after more than two decades of remedial

effort, this court issued an order requiring defendants to come into complete compliance with the

staffing ratios in their 2009 Staffing Plan, EGlo. 3693, and the maximum ten percent staffirg

vacancy rate required by the court’s June2D®?2 order, ECF No. 1383, with compliance to b
achieved by October 2018. ECF No. 5711 at 30.
In its October 2017 order, the court mdéd a lengthy discussion of defendants

request, made in a March 30, 2017 filisgeECF No. 5591 at 4, for the court “to revisit the

D

existing staffing ratios for psychiatristsld. at 12-20° The court made clear defendants faced a

! Brown v. Platais a decision by the United States Supreme courtippeal . . . from a
three-judge District Coudrder . . . applicable tooth” this action and t®lata v. Brown Case
No. C01-1351 JST (N.D.Cal.Brown 563 U.S. at 499-500.

2 With the exception of citations to page numbers in Reperfgenscripts of Proceedin
and the deposition transptiof Dr. Kevin Kuich, references fmage numbers in documents file

in the court’s Electronic Case Filing (ECF) systara to the page number assigned by the EGF

system and located in the uppigrht hand corner of the page.

3 Defendants’ March 30, 2017 filing, ECF Ng591, was in response to the Special
Master’'s Report on the StatusMéntal Health Staffing and éhimplementation of Defendants’
Staffing Plan (hereafter Speciister’s Staffing Reort). As noted, the court discussed it
extensively in its October 10, 2017 order, ECF Bltl1. It is one of the filings that has now,
belatedly, been corrected by defendants as a result of the proceedings occasioned by the

Report. SeeECF No. 6302. Although the Golding Repaas issued in October 2018, and the

Neutral Expert Report on issues raised byGloé&ing Report, ECF No. 6147, was issued in A
2019, defendants did not agree to correct thisdohgauntil a meet and confer process require
court order and conducted by thetpss in June and July 2018:eECF No. 6187 at 2; the joint
status report that followed that meet and copfecess included defendants’ agreement to co
the pleadingseeECF No. 6302 at 2 (citing ECF No. 622638f). Moreover, although the court
does not in this order make specific findingsatithe adequacy of endants’ corrections, it
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“heavy burden” in attempting to persuade ttourt those ratios should be revisitédl. at 14, 18-
19. The court noted defendants’ request couldy‘bel construed as a request to increase the

existing caseload of prison psyatrists” and that there was “scant evidence in the record to

suggest this change would advance remediatieheoEighth Amendment violation in this case;

rather there is strong evidence that such a chaogél slow progress towd the end of federal

court oversight.”ld. at 19. Nonetheless, the court grandefendants limited leave to explore its

request, deciding “not to precludefendants from raising withélSpecial Master the issue of
whether full implementation of the PMA [psyctria medical assistant] program supports a
change in the staffing raits for psychiatrists.ld. The court limited its permission because th
record did not support a more extensive révigiof the 2009 Staffing Plan and the time for
defendants’ compliance with the Plan was past digeof this writing,the record still does not
support a more extensive review, and the timmedmpliance is even more seriously past due
For the year following the court’s Octatig017 order, the parties, supervised b
the Special Master, engaged in extensive negatigtbver issues related to staffing compliand
Ultimately, defendants presented to plaintifficldhe Special Master a staffing proposal that
would have cut by approximately twenty percdre total number of line psychiatry staff
positions allocated throughout the prison syst&weeReporter’s Transcript of Proceedings,
October 15, 2019 (10/15/19 RTECF No. 6377, at 52:9-¥8Plaintiffs were poised to accept tH

proposal. Before they did, however, on Octdhe2018, Dr. Michael Golding, Chief Psychiatr

does note that defendants have regdba chart attached as Exhito the Tebrock Declaration
ECF No. 5591-2, and have correctea lines of ECF No. 5591SeeECF No. 6302 at 2-3.
They have not, however, revised the statemerttseimebrock Declaratiotmat describe Exhibit
2,seeECF No. 5591-2 1 8, nor have they revisiteel more general conclusion in the Tebrock
Declaration that relied on thmw-corrected chart, asserted in their response to the Special
Master’'s Staffing Report, that “CDCR cliniciansdaparticularly its psychiatrists, provide qual
treatment at very high compliance rates despiecurrent staffing vacancies.” ECF No. 5591
14 (citing Tebrock Decl. 1 8). The courtsidl reviewing the adguacy of defendants’
corrections, generally.

4 At 52:10, the question as transcribed refera “2008 staffing proposal.” The referen
is actually to a 2018 staffing propos&eel0/15/19 RT at 52:15-17.
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for the California Department of CorrectionsdaRehabilitation (CDCR}ent a whistleblower
report to thePlata® Receiver.ld. at 54:23-55:6. The parties broughé report to this court’s
attention on October 5, 2018, and ithat report that has led tiee proceedings culminating in
this order. As the findings in this order makeae| and contrary to defenda’ initial position --
maintained through the evidentiary hearing -- timtndependent investigation of Dr. Golding’
allegations was necessary, those allegatiosgmficant part jusfied the independent
investigation and factfinding the ad has undertaken.
At this critical junctureseveral key legal principles, articulated by the previous
assigned judge in thaction, bear repeating:
‘Whatever rights one may e at the prison gates, Jones v. North
Carolina Prisoners’ Union433 U.S. 119, 97 S.Ct. 2532, 53 L.Ed.2d
629 (1977) (prisoners have maght to unionize), . . .Eighth
amendment protections are not forfeited by one’s prior acts.
Mechanical deference to the findingGstate prison officials in the
context of the eighth amendment would reduce that provision to a
nullity in precisely the context where it is most necesséhe
ultimate duty of the federal court to order that conditions of state
confinement be altered where nessary to eliminate cruel and

unusual punishments is well established.Spain v. Procunier600
F.2d [189] at 193-94 [(9th Cit979)] (emphasis added).

Coleman v. Brown28 F.Supp.3d 1068, 1077-78 (E.D.Cal. 2014) (emphasis included in 201
order). The same judge said not so very lagg, in his 2013 order denying defendants’ motic
to terminate this action, “[tlhe Eighth Amendmeidlation in this actions defendants’ ‘severe
and unlawful mistreatment’ of prisoners wilierious mental disorders,’ through ‘grossly
inadequate provision of mental health care.”Coleman v. Browm38 F.Supp.2d 955, 969
(E.D.Cal. 2013) (quotingrown v. Plata563 U.S. at 500, 502)). Just two years before that
denial of termination, in its 2011 decision, the United States Supreme Court had observed
“[flor years the ... mental hdhlcare provided by Californig’prisons has fallen short of
minimum constitutional requirements and has failed to meet prisoners’ basic health needs
Needless suffering and death have been the well-documented r&olivh v. Plata 563 U.S. af

501.

® Plata v. NewsomCase No. C01-1351-JST (N.D.Cal.).
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As the prior presidig judge also noted,

once an Eighth Amendment violation is found and injunctive relief
ordered, the focus shifts to rematilon of the serious deprivations
that formed the objective component of the identified Eighth
Amendment violationSee Coleman v. Brow838 F.Supp.2d at 988.
Remediation can be accomplished by compliance with targeted
orders for relief or by establishing that the ‘violation has been
remedied in another wayld.

Coleman v. Brown28 F.Supp.3d at 1077. Under no circumstances may remediation be
accomplished by end runs and hiding the batiréate a false picture for the court, as has
happened here.

Giventhe constitutionaldeprivationsunderlying this case, and the court’s

monitoring by way of a Special Meer, defendants’ expenditure of so much time and effort t

create records designed to adsalfitigation as the primary way txhieve a complete remedy or

termination by other means is confounding. Tduart's predecessor carefully constructed a
process supervised by a Special Master thatintended to moderate court intrusion into
defendants’ own remedial effort§uch a process is arguabhpre respectful of defendants’
knowledge of their operations and their mamaget prerogatives than a process whereby
oversight is transferred to a receivershi@l$o is more hopeful that defendants can best
determine how to meet their constitutional oltiigas to the seriously mentally ill inmates in
their custody. At the same time, given the atiti that here remains vested in defendants
themselves, the importance of defendants’ traresgg and accurate repaodiis paramount: the
court and the Special Master must be abkelpfully on defendants’ representations. As
explained in this order, the court has concludedéhability of those representations at multip
levels of theColemancase structure is in serious doulftthe approach ofmonitoring by a
Special Master has contributediay in the joints allowing for those misrepresentations, the
court may need to revisit that structure in fatproceedings. For now, that is a question for
another day.

Before detailing its findings and concloss, the court sets forth in greater detaj

the background leading up to the evidentiary proceedings, which are now concluded.
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I. BACKGROUND

A. Matters Leading Up to Evidentiary Hearing

As noted, on October 10, 2017, this cowstied its order requiring defendants,
within one year, to come into complete compdia with the staffing ratios in their 2009 Staffin
Plan, ECF No. 3693, and also with the maximumpercent staffing vacancy rate required by
court’s June 13, 2002 order, ECF No. 1383. E@F311 at 30. The court set a further staty
conference for October 11, 2018 and directed théegau file a joint status report thirty days
prior to the status conferenceethtatus report was to address, as necessary, issues pertaini
enforcement of the order and the durability of the staffing remkelyat 31. The court later
continued the hearing to dter 15, 2018, and expanded it to udg an evidentiary hearing on
the use of telepsychiatry to give defendants grodpnity to “prove that the changes they hav
effected, moving from limited use of telepsychiaasya supplement to on-site psychiatry in th
face of short-term staffing shortages, to theheiriexpansion they appear to be implementing
consistent with the requirements oéthighth Amendment.” ECF No. 5928 at $2galso ECF
No. 5933.

On October 5, 2018, ten days beforesbkeduled hearing, ¢hcourt received
requests from both parties; plaintiffs reqtezl a status conference, ECF No. 5936, and
defendants requested a stay of proceediaGs§, No. 5938. The requests were based on the
whistleblower report from Dr. Gding (hereafter Golding ReportFollowing a special status
conference on October 10, 2018, the court vacateoritp@al status conference set to conside
enforcement of the October 10, 2017 orded the evidentiary heiaug on the use of
telepsychiatry. ECF No. 5949 at 5; ECF No. ®9&\fter hearing from the parties and Dr.
Golding’s counsel both orally andwriting, ECF Nos. 5967, 5969, 5976-5978, on October 2
2018, the court ordered the Ginlg Report filed on the publidocket in redacted forf.ECF

® The redactions approved by the court weretivaly minor, and made to protect
“(1) current and former employees’ names;d@j)rent and former employees’ employment titl
but only where an employment tiile expressly linked to a name a specific prison so as to
disclose a person’s identity; af®) any other information that ses to identify an individual
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Nos. 5986-5988. A complete unredacted copy ®iGlolding Report is filed under seal. ECF
5990.

B. Appointment of Neutral Expert

The court held a series of hearing&F Nos. 5964, 5980, 5995, issued an ords
show cause why the court could not appdsbwn neutral expert, ECF No. 6002, and
considered the parties’ responses, ECF Nos. 6009-6012, 6015. On December 14, 2018, {
appointed Charles J. Stevensgbsf Gibson Dunn & Crutcher LLEs the court’s neutral exper

under Federal Rule of Evidence 706, “to assist thetan investigating allgations raised in [the

NO

rto

he col

verified Golding Report) to determine whether defendants have committed any fraud on the cou

or the Special Master, or have intentionally pded false or misleading information to the cou
or the Special Master.” ECFAN6033 at 1-2. The court filed an amended appointment orde
January 8, 2019. ECF No. 6064. The amended arddified paragraphs &} and B(4) of the
original appointment order, as requested by therakexpert, and modified the first paragraph
that order to reflect events sinitee December 14, 2018 order was filéd. at 1 n.1.

The court tasked the neutral expert wainducting an independent investigatio
to identify facts, if any, thatised a question whether defendacammitted fraud on the court
intentionally misled the court or Special Mastegarding seven issues the court specifically

identified in its appointment order, as follows:

a. Lengthening the intervals theeen psychiatric appointments
beyond court-mandated timelines for inmate-patients at the
Correctional Clinical Case Nagement System (CCCMS) and
Enhanced Outpatient PrografEOP) levels of care who are
transferred to new institutions bgesetting the clock for such
appointments from the time of traesfrather than from the last
completed appointment, rescheduling such appointments at the
maximum time allowed in the Program Guide, and reporting
compliance with Program Guide requirements using the reset
timelines.SeeGolding Report, ECF No. 5988-1 at 1, 14-23.

b. Lengthening the interval betwegsychiatrist appointments for
EOP inmate-patients and reporting compliance based on the
extended intervalSee idat 2, 23-26.

other than Dr. Golding, including governmeriefghone numbers and email addresses.” ECF
5986 at 9.

rt

ron
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c. Combining CCCMS and EOP appointment compliance numbers
into one reporting categor$ee idat 26-27.

d. Inflating compliance numbers by counting every encounter
between a psychiatrist and an irtespatient as an appointment for
purposes of measuring Programid@&utimeline compliance, without
regard to whether the encounteas a psychiatry appointment or,
e.g., a wellness check arcell-front attempt tcommunicate with an
inmate patientSee id at 5-6, 54-57.

e. The manner of reporting offexuled appointments and missed
appointmentsSee idat 7-8, 35-47, 62-63.

f. Failing to report that psychiatrgupervisors were also performing
some or all the functions of staff psychiatriSse idat 5, 56-57.

g. The way in which medication non-compliance is meas@eelid
at 8, 58-62.

Id. at 2-3. The court did not deldgany ultimate fact-finding abrity to the neutil expert, but
reserved that critical role to itselSeeECF No. 6187 at 2.

C. The Neutral Expert Report

The neutral expert conducted a fouomth investigation, and on April 22, 2019,
submitted a report to the cou$eeECF No. 6135 at 1. Without objection, on May 3, 2019, the
court filed the unredacted Neutral Expert Re¢porthe public docket. ECF Nos. 6146, 6147.

The Neutral Expert Repopints to substantial dications of defendants’

presenting misleading information to the court antltie Special Mastencluding:

1. Defendants’ making the December 2016ibess rule change to redefing
“monthly” to lengthen the intervalsetween Enhanced Outpatient (EOP
appointments from 30 days to up to 45 days. While in effect, this bus|ness
rule generated misleading data abdefendants’ compliance with Program
Guide requirements for routine EOPatyations. ECF No. 6147 at 42, 48.

2. Defendants’ reporting of “Timely Bshiatry Contacts,” overstating
compliance with Program Guide timeline requiremeids.at 67.
Specifically, California Departmenff Corrections and Rehabilitation
(CDCR) data presented to the coamd Special Master was inconsistent|
with Program Guide requirements amdde defendants’ reports in this
area appear more compliant with Program Guide timeline requirements
than defendants actually werlsl.
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3. Defendants’ reporting of psychiatrévaluations, erroneously skewed
toward confidential evaluationdd. at 68. “EHRS [Electronic Health
Records System] data on compliance with Program Guide timelines f

DI

compliance with psychiatric evaluations is potentially misleading becguse

it includes non-confidential encounters. . Id’

4. Between 2016 and October 2018, defenslarge of an incorrect and
potentially misleading definition dhe Appointments Seen as Schedule
performance indicator, reimg in data being provided to the court in Ju
2018 and to the Special Masterpast of the Continuous Quality
Improvement (CQI) evaluations a “misleading manner.1d. at 75-76.

5. Defendants’ submitting misleading data on “Timely Psychiatric Conta

ne

ots”

in support of their 2018 Staffing Proposathat the data did not accurately

reflect the extent to which appointnte were seen by supervisors rathef

than line psychiatristsld. at 82.

6. Defendants’ submitting misleading data on the timeliness of mental health

referrals, “because for medication noncompliant patients it only count

pd

those patients for whom a psychistrordered a medication noncompliance

counseling appointment as a mattedisicretion,” not all patients who
require medication noncompliance appointmemdsat 84. As a result,
the performance indicator overstated compliarideat 91.

7. Due to a bug in software, defendants counting cancelled noncompliance

appointments as completed; however, “this inaccurate data was less
favorable to CDCR than the corrected datial”

The court provided the parties an opportyio file substantive responses to the

Neutral Expert Report and then set the matteafspecial status conference on June 10, 2019 to

discuss issues raised in tteefing. ECF M. 6135 at 2.

D. Review of Materials Defendids Claimed as Privileged

During the course of the ntral expert’s invstigation, defendants filed a motion

for protective order, seeking &void producing to the neutral expdocuments he requested b

for which defendants asserted claims of attorclent privilege and/or work product protection.

ECF No. 6086. The court denied the motion for grtive order, specifitly noting the court ha
already provided those claimsuld not be waived by disclomiof “potentially privileged

material . . . to the court’s neutral expert dutiing investigation and then to the court subject

the claims of privilege.” ECF No. 6096 at 6. dpée the court’s order, defendants still did not

produce the documents to the neutral exp8eeECF No. 6147 at 14. The neutral expert
9
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declined to litigate the issues, concludindg't®uld make the findings requested by the Court
without” doing so.Id. His findings were, therefore, “subjdgotthe qualification that [he] did not
review information claimed by Defendants tofyetected by attorney-client or work product
privileges.” Id.

At the June 10, 2019 status conferertle,court signaled it would require
defendants to produce the privileiggocuments to the court for camerareview, and the court
confirmed its tentative ruling by minute ordee same day. ECF No. 6180. On June 14, 2019,
defendants filed both a motion for recorsgtion by this court, ECF No. 6188, and an
emergency petition for writ of mandamus in theited States Court of Appeals for the Ninth
Circuit. SeeNewsom v. USDC-SACAD # 19-71493 (9th Cir. filed Jun. 14, 2019). On June 18,
2019, this court denied the request for remaraition, ECF No. 6200, and the appellate court
denied the mandamus request the next dayr [BE@ 6202. Thereafter, defendants produced the
documents, which the court itself reviewacdcamera during its review, the court discussed
certain document® cameraon a few occasions with defendangee, e.g.ECF Nos. 6270,
6323’

As the procedural histomgflects, defendants havesigted at every turn any
reliance by the court on any portiohany document for which théyave asserted a claim of
privilege. The court’'s general impression fronrésiew of these documents is that defendants
have overreached in a number of their privilege claims, although some claims of privilege would
be sustained if not waived by reason of defense positions taken previously in these proceedings
Nonetheless, the court has determined thatmtuve further into the thicket of these privilege
claims would waste valuable court time andreses and distract from the important, indeed
imperative, tasks that remain to achieve delivadrgonstitutionally adequate mental health care

to the plaintiff class. The court thereforesheot prolonged these prociags by issuing further

" The court is maintaining as lodgddcuments those documents it reviewedamera
and has made a record ofialicameraproceedings, which is being maintained under seal unt
further order of court.

10
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orders defendants are likely to appeal. Ultimately on the merits, after careful consideratio

court has determined it need not retyany of the privileged documefts.

N, the

For purposes of these proceedings, inisugh to say that nothing in the privileged

documents reviewed by the court supports a diffezentlusion than reachéelow. That is to
say, nothing before the court indies, directly or by way offi@rence, that anyone involved in
presenting misleading information to the counnhoaitted intentional fraud. Rather, the picture
that emerges from the documents reviewethmerais consistent with the picture that emergd

from the public record created over the cowfthe proceedings prompted by the Golding

Report. Itis this public record on which thauct relies in making its findings and conclusions.

II. EVIDENTIARY HEARING

A. Orders Narrowing Issues for Hearing

In its June 14, 2019 order following thene 10, 2019 status conference, the cq
found that in five of the seven areas referrethéoneutral expert fanvestigation, he had
identified evidence that, “if confirmed throufjrther proceedings and accepted by the court,
could establish that misleading data has beerepted to the court and/or the Special Master.

ECF No. 6187 at 2. These areaduded Issues B, D, E, F aflas described in the court’s

appointment ordersld. The court set an evidentiary heartogorobe those five issues, “to take

evidence, as necessary, to determine (a) whettsteading data was presented to the court
and/or the Special Master; (b) if misleading dates presented, how and why that happened;
(c) what action is required to correct the recand avoid future submission of misleading data
Id. The court also directed the parties to medt@nfer in an effort to determine whether the
could “stipulate to one or mowd the underlying facts suggested the resultef the neutral
expert’s investigation.’d.

On August 8, 2019, the court held a pElenic prehearing conference. ECF No

6236. The court then filed an order ongdist 14, 2019, confirming and clarifying several

8 In open court on October 23, 2019, the toudered defendants to file the non-
privileged portion of the document identified as CDCR-PRIV 0000408-8£210/23/19 RT at
443:18-23. Defendants have complieithvthat order. ECF No. 6370.
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matters covered at that confecen ECF No. 6242. In particulahe court found the parties ha
stipulated to several kendts suggested by the Neutralért Report and defendants had
admitted that misleading information was provided to the ccetid. at 5-11;seealso
10/23/19 RT at 444:67. As a result, the courtowaed the scope of the evidentiary hearing,

identifying the issues remainy for hearing as follows:

. Why neither Dr. Leidner nor Dr. Celb@s consulted with Dr. Golding in
connection with the decision to change deénition of “monthly” in the relevant
business rule, and why no one from CDi@R®rmed the Special Master or any
member of his team about this change;

. How the Appointments Seen ash®duled indicator was developed
incorrectly and in the absence of consultation with Dr. Golding or other quali
control measures, and what steps defendadatsto take to ensure indicators an
definitions are developed with appropriate consultation and quality control in
future; and

. Why defendants did not disclosetireir 2018 Staffing Proposal whether
and to what extent, the reporting of degéated to average frequency of patient
contacts did not disclosedluse of supervisory psychiatrists to complete casel
contacts with patientsnd to what extent defendarknowingly relied on active
participation of supervisory psychiats in performing the duties of line
psychiatrists both in defendants’ 203&ffing Proposal and in supporting their
representation that, idapted, the 2018 Staffing Prombsvould bring defendantg
into compliance with the October 2017 staffing ortler.

ECF No. 6242 at 5, 9-18pealso ECF No. 6288 at 2.

B. Evidentiary Hearing Schedule

The court convened the evidentidmyaring commencing on October 15, 2019.
ECF No. 6345. The court heard testimony freight witnesses over two days, asking its
guestions first and then allowing the partieas& questions; the court admitted several exhib
into evidence as moved by the parties.FEN®sS. 6345, 6350. In addition, the court received

deposition testimony from Dr. Kevin Kuich, a psychiatrist, in liehisflive testimony.See

® The court accepted several atfactual stipulations of thearties, drawn from evidenc
reported by the neutral expert, aeflerred issues related to those factual matters to the Spe
Master. SeeECF No. 6242passim
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Annotated Deposition Transcript Kevin Kuich, dated 9/19/2019 (Kuich Dep.), ECF No. 64Q
seealso ECF No. 6357 (resolving objectiots parts of Kuich Testimonyy. Additionally, in
accordance with the partiegimulation, the court accepted declarations from defendants’
attorneys Rae Onishi, Esq., Nicholas Weber, Bsd|Melissa Bentz, Esqg. in lieu of their live
testimony. SeeECF No. 6337seeals010/23/19 RT at 444:2-7.

Following hearing, on October 22, 2019, tdwart heard closing argument from
plaintiffs and defendas. ECF No. 6364eealsoReporter’'s Transcript of Proceedings
(10/22/19 RT), ECF No. 6379. The court aleceived a written stament regarding the
evidence presented at hearing from Dr. Guiti counsel. ECF No. 62. On October 23, 201¢
the court pronounced oral findings and conclusionopen court. ECF No. 6365. It is those
findings and conclusions that aremorialized in this order.

C. Witnesses

As discussed above, the court heavd testimony from eight witnesses and
received the deposition testimonyabhinth withess. The recondemorializes the testimony of
all the witnesses and ultimatdlyeir testimony speaks for itself.he court has considered all o
the testimony and exhibits. The court’'s assesswlferdrtain witnesses iparticular, including

their credibility and the substee of their testimony, is central to the court’s findings and

19 The court reviewed the annotated Kuich démstranscript and ruled on the parties
objections prior to the time the annotategaigtion transcript was filed on the dock€ompare
ECF No. 6357 (filed 10/21/19yith ECF No. 6406 (filed 12/5/19). The texts of the two
transcripts are identical. For tewbal reasons not clear to theutt at this time, the annotated
version used by the court to rule on the parties’ objections contained signals that suggestg
objections were one page later in the transthigi the actual pagination, which did not show
this version after page 7. Fihis reason, the page numbeitea in the court’s October 21, 201
order ruling on objections, ECFIN6357, do not match the page numbers in the annotated
deposition transcript filed on the docket atFEl0. 6406. Accordingly, the court’s October 21
2019 order is deemed amended to change eacmpagger cited in that order by subtracting ¢
from the cited page number. For examghe,first objection cited in the order is225 to a
question at 24:22-24, and the answe25t is disregarded. Theren® suggestion in the recorg
that this change has prejudicadwill prejudice any party.
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conclusions, and to the clarification, cleansing and purging necessagve this case forward.
The court therefore reviews its assessmefitsese selected witnesses below.

1. Dr. Michael Golding

The court first heard from Dr. Golding. Based on the substance of his testim
and his demeanor on the witness stand, the @adg Dr. Golding credible. His observations
and conclusions overall are well-founded. Wherearned that the psychiatrist compliance
indicator for timeliness of EOP appointments on the Mental Health Dashbtzad turned
green,” he asked a Senior Pswthist Specialist member offhheadquarters team, Dr. Melanie
GonzaleZ?to “look at the data toe® what was going on.” 10/15/19 RT45:2-7; 76:6-11.
Working with Dr. Kuich!® seeKuich Dep. at 89:25-94:11, Dr.dBzalez performed the request
analysis, and that analysis informs the conclusiarDr. Golding’s Report as well as in her
report. The defendants’ contemts articulated in their clasy, that Dr. Golding “just about
disagrees with everyone,” 10/22/B9 at 426:4, and that he hagro-psychiatry bias, are not
well-founded and even if they contain a grainirath do not undermine the doctor’s credibility

Whether or not Dr. Golding has a disagreeaide, which was not evident during his testimon

is irrelevant to whether he testified crediblyd knowledgeably. Andwould be understandable

1n his report, Dr. Golding describes thiental Health Dashboard as “CDCR’s self
monitoring tool.” ECF No. 5988-1 at 4. The Mal Health Dashboard uses red, yellow, and
green color coding to illustratBe degree of compliance withwade variety of measuresSee
e.g, Kuich Dep. ate.g, 109:1-20 (“institutions we very much . . . into the dashboard, very
much into the metrics, very much into hdvey’'re performing. . . . Tremendous amount of
pressure placed on the institutions by the regioaéfl &t be able to get their metrics in the gre

ony

(1%
o

Y,

2.

And not always did that effort toelp the institution get in thgreen, look at the actual weeks and

the details; it just involved work harder, wddager, get it done. | dohtare how you get it
done. So if you need a cell side appointmirai’s what you need to do. If you need to do
something, that's what you need to do. We neapbtisom red to yellow or yellow to green.”).

12 Dr, Gonzalez sent a whisblower report to th@lata Receiver on or about October 2
2018, three weeks after Dr. Golding delied his whistleblower repor6eeECF No. 6363 at 1;
10/15/19 RT ate.g.,54:23 (Golding Report issued October 3, 2018).

13 Dr. Kuich worked for CDCR from Augusdt, 2013 to mid-January 2019, first as a sta
psychiatrist at Caldrnia Health Care Facility (CHCF) Btockton, then as arser psychiatrist
specialist at CDCR headquartersd dimally as the chief telepsydirist. Kuich Dep. at 8:7-9:5.
He now works in Hawalii, in the same professidoh. at 8:7.
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if he has a pro-psychiatry bias. He is, afterafthief psychiatrist with CDCR, and it is hard tg
see how advocating for his professional countespartl the integrity of the mental health care
delivery system in CDCR displays abithat undermines his credibility.

Finally, contrary to defendants’ attemptgaint Dr. Golding as a solo outlier, hig
testimony and his report on the serious matteissae here do notastd alone. Both Dr.
Gonzalez’s report and Dr. Kuich’s depositiosti@ony corroborate Dr. Golding’s position in
substantial and significant ways. Dr. Kuicdsposition, in particulaprovides a very helpful
narrative, placing essential piecesofdence into context in a walyat brings the considerable
bureaucratic dysfunction within defendgimiperations into clearer focus.

Dr. Golding’s explanation for why he wast able to satisfactorily resolve the
issues he raised internally and fehy he provided his report to tiata Receiver rather than th
ColemanSpecial Master also are both credible and evidence of the dysfunction illuminated

these proceedings.

In one respect, the court does not finkdestevidence in the record to support Dr.

Golding’s strong belief that the Governor’'s @#iexpressly directedelprovision of misleading

data to the court. Additioilg, the court cannot othe present record and does not resolve

e

by

whether then-Deputy Director Tebrock told Dr. Golding that by telling her about fraud he had

“unburdened [him]self,” 10/15/19 RT at 26:19-27b&cause she is an officer of the court, a
statement Ms. Tebrock denies makirggisl. at 98:8-18.

2. Katherine Tebrock

At times relevant to the events that gase to the Goldig Report, Ms. Tebrock
was Deputy Director of CDCR’s Statewide Maintlealth Program. 10/15/19 RT at 82:13-20.
She left that position voluntarily on July 12, 2018. at 82:18-22. She is still employed by thg¢
State of California, though she does not workG®CR and is not a gubernatorial appointée.
at 105:1-9. Ms. Tebrock is a persof obvious intelligence and sigiocant abilities. While the
court found her testimony credible, that testiny was also disappointing given the overall
message it sent. Ms. Tebrock failed to fully acecepponsibility for heown failures, including

failures in the leadership she was required to@seigiven her role as Deputy Director. Perhj
15
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she too was a victim of the bureaatic dysfunction so plainly @enced by the record here, ar
not provided adequate leaderstrgining and support to manatiee demands of the complex
environment in which she was working. Tkatd, Ms. Tebrock signed at least one key

declaration in this case during the relevamietframe and that declaration, which contained

misleading information, was filed with the couBeel0/15/19 RT at 103:19-104:6 (discussing

d

ECF No. 5591-2, March 30, 2017 deelaon of Ms. Tebrock containing data based on changed

business rule that extended timelines betwe®® appointments from 30 to 45 days). And sh
did not ask anyone to correct thiata in that declaration evafter she became aware of Dr.

Golding’s report. 10/15/19 RT at 103:19-1041265he also signed at least five EOP

Administrative Segregation UnjASU) Hub certification lettefS tendered to the Special Maste

between January 2017 and May 2017, which condadia¢a created with the changed busines
rule. Seel0/15/19 RT at 105:20-25 (Tebroclstienony that she signed EOP ASU Hub
certification letters monthlyseealso ECF No. 6330 at 4 (correnti EOP ASU Hub certificatior
letters submitted to the Special Madtetween January 2017 ahthy 2017). Although
defendants initially took the position thdid not have to aoect these letterseeECF No. 6257
at 26-27, on October 10, 2019, defemdadid send a letter todtSpecial Master containing
corrected data for these lettétsSeeECF No. 6330. Although Ms. Tebrock testified at hearir
that she would, if given the chance, correct pleadings containing erroneous data, 10/15/19

at 123:22-124:2, this offer comes too late ands hollow. Defendants have been given man

14 But seenote 3supra.

15 Since August 1, 2014, defendants have beerireshjto “provide to the court and the
Special Master monthly reports on whateach EOP ASU hub eets Program Guide
requirements for an EOP ASU level of care.” FEo0. 5150 at 2-3 (revising  2c of ECF No.
5131 at 73:19-74:3). Defendamte prohibited from admitting ar§olemanclass member
receiving mental healttneatment at the EOP level of cdte any EOP ASU hub that has failed
to meet or exceed Program Guide requireshénta period of more than two consecutive
months.” Id.

18 plaintiffs object that the@scorrections “do not go far enough.” ECF No. 6360 at 2.
court is in the process of review corrections filed by defendarttsdate, as well as plaintiffs’

e

\"2J

19
RT

The

responses thereto and makes ndifigs at this time concernirige thoroughness or the accuracy

of defendants’ corrections to the record.
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months since Dr. Golding fileldis report to correct the recoindcluding during the time Ms.
Tebrock remained at CDCR. For reasons thatiackear to the court, M3.ebrock never availe(
herself of those opportunities.

Ms. Tebrock’s handling of the defendgntisguided 2018 staffing proposal wa
also inexplicably constraineds if carefully curated to pclude meaningful input from

psychiatry. Her explanation for her failure tegDr. Golding a written draft of the staffing

=

U)

proposal before it was finalized — that the proposal was a court document to be wordsmithed by

lawyers and therefore its substantive contigitly controlled by lawyers — is wholly
unsatisfactory, given lawyers’ unbending obligation to ensure information submitted to the
is, among other requirements, “not being preeed for any improper purpose” and “factual

contentions have ewhtiary support.”Seel0/15/19 RT at 99:25-100:2Eed. R. Civ. P. 11(b).

When Dr. Toche later was asked what she madiésofTebrock’s explanation in this respect, Dr.

Toche declined to defend it, which speaks volumes. Reporter’s Transcript of Proceedings
(10/16/19 RT), ECF No. 6378, at 351:19-352:10.

3. Dr. Laura Ceballos

Dr. Ceballos is a psychologist who serassMental Health Administrator of
Quality Management, Inpatient Facilities, for CR’s Statewide Mental Health Program and v
appointed as Chief of QuajliManagement in 2009. ECF No. 6012-2 at 1-2. As plaintiffs
elicited in their questiong during hearing and pointed out in their closing, Dr. Ceballos des
the Continuous Quality Improvement Tool (AQI 10/16/19 RT at 305:4-5; 10/22/19 RT at
402:17-24. The CQIT is the measurement toshidied in this case dsey to demonstrating
defendants’ progress towaand ultimate compliance with a durable reme8geECF No. 5477
at 3-4 (quoting ECF No. 4232 at 4-9)espite her central role, D€eballos’s testimony betraye
little to no appreciation for thetter or the spirit othe court orders underlying the developmet
of CQIT. Rather, for most of her testimony @eballos maintained a false distinction betwee

“internal” data she said defdants use without implicating a®olemancourt orders, and

“external” data formally reported to the couBee, e.9.10/16/19 RT at 25:14-25, 260:19-261:3.
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In maintaining this distinction she consistenthadcterized her role as “a clinician . . . not an
attorney.” See, €.9.10/16/19 RT at 304:25.

The Special Master has, in the pastsidered Dr. Ceballos a key contact and
relied on her to tell him or members of his teanout significant developments related to this
case. Yet Dr. Ceballos testified that she viettedbusiness rule chge that lengthened the
interval between EOP appointments from 30 to 4 @s insignificant such that she did not h
to report that change to the Sgddvaster or the court. She svaonsistent in saying she thoug
the change fell within the Program Guide requirement of “monthly” appointments for EOP
patients and was made simply to help psychiatrists improve “continuity of' ¢aBeée.g,

10/16/19 RT at 278:23-280:10, 282:10-19. But her position does not withstand scrutiny in

of the record as a whole. @articular significance, in late 28 when the request to change the

business rule was first raised, it was not appidweDr. Golding and it went nowhere, yet whe
the request was made again a year later during a time when defendants were attempting {
develop a staffing proposal tdd@ress the ongoing psychiatribibstage the request was grante
almost instantly, bypassing Dr. Golding altogeth®eeSection 1V(B)(2)(ajnfra.
In sum, Dr. Ceballos’s testimony was intical respects simply not credible.

Whether the trust the Special Master previoushcetl in Dr. Ceballos can be maintained will
up to him, but in the court’s view it would betiealy reasonable for him to conclude that trust
has been irreparably undermined.

4. Dr. David Leidner

Despite plaintiff's arguments to themtrary, the courtdund Dr. Leidner’s
testimony credible. Fundamentally, Dr. Leidnestitiguished himself from the witnesses othe
than Dr. Golding as someone who exhibited msceence during his testimony. He understan
he made mistakes, did not shrink from @iping that he had and worried about the

consequences. Overall, the record suggestksdidner was working at ehdirection of others

7In this context, “continuity of care” mesmllowing individual psychiatrists to follow
their own patients on a continuous basseee.g, 10/15/19 RT at 191:1-8.
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and working diligently in a dysfunctional systei®ege.g.,10/15/19 RT at 189:20-190:7,
195:15-16 (Leidner “took [his] maraig orders from Dr. Ceballosd [his managers].”) While
he should have been more aware of the resultiss@ctions at the timend in particular the
change in the coding to effec&tlB0 to 45 day change in intervals between EOP appointmer
was not the key decision-maker on tbgues now before the court.

The court is not persuaded that Deidner’s appearances a witness in
proceedings in this case in 2058eReporter’s Transcript of Pceedings (12/4/13 RT), ECF N
5013, at 2582-2643, undermines the dygitly of his testimony dumg his second appearance @
the October 2019 evideary hearing.Cf. 10/22/19 RT at 402:25-403:17.

During the time relevant to theseopeedings, Dr. Leidner worked at CDCR
Headquarters. 10/15/19 RT atg.,207:18-19. Relatively recently, he opted to return to a fo
position he held at Qifornia Men'’s Colony. Id. at 207:18-21. It is edent that Dr. Leidner’s
colleagues and managers at CDB&adquarters view his depart@g a significant loss. Their
assessment makes sense to the court. In arpyralesigned system,ith proper supervision, it
appears Dr. Leidner’s significantib& could continue to play ammportant role both in these
remedial proceedings and at CDCR Headquarters more generally.

With these observations, the court turnggdroader findings and conclusions.

V. FINDINGS AND CONCLUSIONS

A. Fraud on the Court

As the court has reviewed in earlieders, the current proceedings are grounde

in this court’s “authority . . . [andjuty, to protect the integrity de judicial process,” including
the court’'s “‘power to conduct andependent investigation inder to determine whether [the
court] has been the victim of fraud.” EQNo. 6002 at 4 (intermhaitations omitted)seealso
ECF No. 5786 at 2. The courtdigentified the standards applicable to a determination of

whether there has been fraud on the court, as follows:

“In determining whether fraud constitutes fraud on the court, the
relevant inquiry is not whethdraudulent conduct ‘prejudiced the
opposing party,” but whether it Warm[ed]” the integrity of the
judicial process.”United States v. Estate of Stonel@b0 F.3d 415,
555 (9th Cir. 2011) (internal citations omitted). “Most fraud on the
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court cases involve a scheme by paety to hide a key fact from the
court and the opposing partyld. Fraud on theawrt is shown only
“by clear and convincing evidence” that a party tried “to prevent the
judicial process from functioningn the usual manné&’; it requires

a showing of “more than perjury nondisclosure aévidence, unless
that perjury or nondisclosure wasfsmdamental that it undermined
the workings of the adversary process itsel@l’ at 445.

ECF No. 6002 at 4-5.

The standard for a finding of fraud oretbourt is a high one and, as the court
found from the bench, is one not met herepdrticular, the court desenot find the kind of
“scheme . . . to hide a key fact from the doamd the opposing party,”ith an emphasis on the
word “scheme,” that is at the core of fraud on the court.

B. Knowing Presentation of Misleading Information

1. Undisputed that Misleadg Information Presented

On the other hand, it is clear defendantgeharesented misleading information to

the court. Defendants have admitted that several filings need to be corregtedy,<£CF No.
6242 ate.g, 5, 8, 9 (citing ECF No. 6226 at83-12-13, 16), and although they do not
specifically concede that thecessary corrections are to raadling data, they have begun the
process of correcting the record, which continugseECF Nos. 6302, 633%.As set forth in
section IIC,suprg the neutral expert pointed to egitte suggesting defendants had presente
misleading information to the court or the Speblalster in several areas. The neutral expert
key suggestions concerning the defendants’ ptagen of misleading data are fully borne out,
and then some, by the more developEmbrd now before the court.

Beyond the three issues set for hearing, dsed below, the record also shows,
the neutral expert’s report sugded, that defendants’ reporting “Timely Psychiatry Contacts’
resulted in reporting of misleading data by i@tating Program Guide timeline requirements ir
two ways: (a) by counting alhbn-confidential psychiatry contacgntered into EHRS toward

Program Guide timeline requirements for E@Qfl CCCMS psychiatric evaluations” and (b) b

18 As noted seenote 3supra the court is in the processm@view all of the pleadings
relevant to a determination of the adequatgefendants’ corrd¢ions to the record.
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defaulting appointments in EHRS to “confidentmithout sufficient training and oversight to
ensure proper use of this mechanism. ENOF6147 at 67-68. Defendardo not dispute the
underlying facts, arguing inste#ttht the Program Guide issufficiently clear that these
evaluations need toe confidential. SeeECF No. 6242 at 7. But theuwrt resolved that questiot
in August 2019, concluding that an April 18,0Z0memorandum attached to the Program Gui
“and a plain reading of the Program Guide supfta conclusion these psychiatric evaluation
must be confidential.ld. Defendants stipulateétat they have provideth the court and/or the
Special Master, data on TimelyyRhiatry Contacts based on tinéerpretation tk court found to
be erroneous , and the court directed defendamitade a date certaly which corrected date
would be providedld. at 8 (citingECF No. 6226 at 12-13, 1 9-1@pefendants’ responses to
that order, ECF Nos. 6257 and 6330, andnpiés’ responses thereto, ECF No. 6301and 636(
are under submission.

The neutral expert also pointed to evidence that defendants submitted misle
data on the timeliness of mental health refeyfhlscause for medication noncompliant patient
only counted those patients for whom a pegtrist ordered a medication noncompliance
counseling appointment as a matter of disong” not all patients who require medication
noncompliance appointments. ECF No. 6147 at 84. As a result, the defendants’ performa
indicator overstated complianctd. at 91. Based on representationghef parties, the courtin i
August 14, 2019 order found this issue attributablieast in parto a dispute in the
“interpretation of how and lay medication non-compliant patisrdare scheduled for follow-up
under the CCHCS Medication Adherence Proceghalicy” and, perhaps, to a dispute over

“whether all medication non-compliance in faotist be captured.” ECF No. 6242 at 11. The

parties’ stipulation and for appral of a memorandum clarifying thi®licy is pending before the

court. See ECF No. 6393.

The ultimate question for the court to decide, as it does below, is whether
defendants’ presentation of misleadinfprmation was knowing and if so why.
i

i
21

=7

\"2

ading

S it

\nce




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

2. Presentation of Misleadj Information Was Knowing

Plaintiffs urge the court to find é&ndants knowingly presented misleading
information to the court and the Special Masteee, e.9.10/22/19 RT at 390:21-391:6.
Defendants respond by saying theitd@ook no action on any misleadi data, suggesting that i
is only when a court takes action thataelie on misleading data creates a problemat
427:23-428:3.

Given defendants’ argument with respiecthe 2018 staffing proposal, it must b
stressed there was no court action on that proposal because the then-impending agreeme
between the parties failed to teaalize after Drs. Golding @nGonzalez issued their reports.
Thus, the absence of court action on the proposeddause the whistleblower reports blocked
proposal’s presentation to the court in the falsce, and not because defendants recognized

aspects of the proposal were based on flasegd and took action tworrect the flaws.

More broadly, as explained below, theigha of the evidence and the reasonable

inferences to be drawn from the totality o ttrecord before the court fully supports the finding
that as to the first and third issues covatbearing, defendantsyeengaged in knowing
presentation of misleading infortian to the court and to the Special Master. With respect t
second issue, the record shows that therg#scfor “Appointments Seen As Scheduled”
indicator did not accurately reflect the componenthefindicator. While the court does not fi
defendants knowingly presented erous data created using thidigator, the failure to include
an accurate descriptor should have been céiefbte any data was generated as part of a
properly functioning quality management system.

As noted above, there were four othexagrin which the neutral expert identifie
evidence suggesting misleading information had lbefarred to the court and/or the Special
Master. SeeSection IICsupra In its August 14, 2019 order, ECF No. 6242, the court
determined those four issuesl diot require an evidentiary he@ay. As to the second and third
items defendants’ reporting of “Timely Psychiat@ontacts,” which overstates compliance wit
the timeliness requirements for psychiatry evaturetiat the EOP and CCGMevels of care, the

court found a material dispute centered on conflicting interpretations of the Program Guide
22
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whether psychiatry contacts must be confidenttsdeECF No. 6242 at 6-7. The court resolve
that issue, rejecting defendants’ interptietaof the Program Guide and concluding “that
psychiatric evaluations must lmnfidential’ to satisfy the 30 and 90 day Program Guide
requirements.”ld. at 7. The court concludétwas “not necessary &xamine the intent behind

defendants’ erroneous interprada” and has referred this matte the All-Parties Workgroup

for development of protocols consistevith the court’s clarificationsld. at 8.As to the sixth and

seventh items, involving submission of misleadiiaga related to timeliness of referrals for
medication non-compliant patients, the coutedained no evidentiary hearing was required
because it was not disputed that a software bugdause of the errors and the other arose fr¢
a dispute over “interpretation of how and whgdication non-compliargatients are scheduled
for follow-up under the CCHCS Medicati Adherence Procedure policyld. at 11. That matte
was referred to the All-Parties Workgrough,, and a stipulation angroposed order with a
proposed clarifying memorandum has beebmitted to the court for reviewseeECF No. 6393

Regarding the four matters before tloeirt, without a full uderstanding of why

d

-

defendants knowingly submitted misleading infotiorato the court and Special Master, a proper

solution cannot be identified. €hefore, the court has undertakisnown effort to determine wh
the misleading data was presented, as an eds&rpeon the path toentifying appropriate
remedies for this serious roadblock impeding nregfal progress toward full global remediatia

a. Changing of EOP Business Rule from 30 to 45 Days

i. Background

The remedial plan for this action, the Mal Health Services Delivery System
Program Guide (Program Guidejjteres that a psychiatrist “eval@gaeach EOP inmate-patient
least monthly to address psychiatric medication issues.” Pragtane, ECF No. 5864-1 at 58
This requirement has been part of the remgalal at least since 2006, aithe court gave fina

approval to all but a limited numbef provisions of the Program Guide that remained in disp

and then ordered the Guide’s immediate enpéntation. ECF No. 1753-4 at 8; ECF No. 1773.

As the neutral expert reported, “[i]t is undisputed that the Program Guide does not define
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‘monthly.” ECF No. 6147 at 44However, the Special Mast@informed the neutral expert th

he “has consistently interpreted ‘monthly’tie ‘30 days,’ sincbe began monitoring EOP

routine appointments in the late 1990s . ECF No. 6147 at 43. He provided the neutral expert

with record suppoffior his positionsee id. which he has consistentlytiaulated with the court.
The neutral expert also noted documentaryewe showing that prior to the business rule
change at issue defendants had also interptetedthly” in this context to mean 30 daySee,
e.g., id.at 45 (“documents show that CDCR used 30 days to measure compliance with the
Program Guide requirement that EOP patient® hiaonthly’ psychiatric evaluations. In 2016,
for example, in connection with the productiordata for the Special Master for the 27th Rou
of monitoring, CDCR used a fiisition of ‘every 30 calendar ¢a after previous psychiatry
contact’ to measure compliance with thnthly’ requirement for EOP psychiatric
appointments. ECF No. 6012-2 at 1&&ballos Decl. at Ex. 3).”).

“A business rule is, at the most basic lewe$pecific directivéhat constrains or
defines a business activity. . . Business rodesbe applied to computing systems and are
designed to help an organizatiachieve its goals. Softwareused to automate business rules
using business logic.https://www.techopedia.com/definition/28018/business-rAle relevant
here, CDCR applies business rules to itsmating systems to manage and report d&ee, e.g.,
ECF No. 6012-3 at 2-4 (Leidn®ecl.); 10/15/19 RT at 86:223 (testimony of Katherine
Tebrock). As Dr. Leidner exains, “[from 2010 to 2017, CDCR celtted data regarding ment
health treatment through the Mental Hedltacking System (MHTS), a web-based tool
developed to track clinical caatts, referrals, and othdata related to ghprovision of mental
health services.” ECF No. 6012-3 at 2. Formeputy Director Tebrdctestified that MHTS

“had been negotiated and discussed with the Spdeister and his team owvéhe course of man

years” and that CDCR “had preserved or attemptguidserve, to the extepossible, all of those

rules to maintain fidelity.” 10/15/19 RT at 87:3-7.

19 The Special Master has served in ttegtacity since November 1, 2007 and served :
Deputy Special Master from February 1996 until November 1, 2007. ECF Nos. 664, 245]
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“Beginning in 2016, CDCR implemented are@tonic health record called the
Electronic Health Record System (EHRS) whieplaced MHTS.” ECF No. 6012-3 at 2. Dat
collected in the EHRS is stor@dthe Health Care Data W&house, “a group of high-capacity
computer servers into which data from nuowus sources, including EHRS, CDCR'’s Strategic
Offender Management System (SOMS), and thpdttenent of State Hospitals, are routed anc
stored. Historical data, such as MHTS dat& also stored in the Data Warehoudd. at 2-3.
Data in the system are used, among other thioggenerate management reports, which “are
designed to help staff providienely patient care, managesmirces, and give feedback on
compliance with guidelines, including variougju@ements imposed by orders in this cade.”

at 3. One such report is the Mental He&8&rformance Report, “wti displays a set of

indicators measuring performance in numerous areas, including compliance with mental health

treatment required by the Program Guide, bythezare regulations,nal by CDCR health care
policies and proceduresld. at 3. This report is comged of “over 150 active indicators
summarizing about 4,000,000 individual measweet® each month. The logic underlying the
indicators relies on over 230 boess rules that stipulater@quired action, the population it
applies to, what triggers that requirement aow much time is allowed to complete that
requirement. All of these parameters are detegthby the managers of the Statewide Mental
Health Program.”ld. at 4.

ii. Review of Evidence

Until December 2016, the relevant business rule for the Program Guide
requirement that a psychiatrist “evaluate eBCH inmate-patient atdst monthly to address
psychiatric medication issues” used a perof 30 days to measure complian&ee, e.g.,
10/15/09 RT at 195:5-12 (testimony of David dmeer); 10/16/19 RT at 250:14-16 (testimony d
Laura Ceballos); Neutral ExpeReport, ECF No. 6147 at 45 (docents cited therein). Certain
persons working within CDCR raised questiohsw changes to this busiss rule, initially in

late 2015. The Neutral Expert Report pointeta@ence suggesting twoymhiatrists who were
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working at CHCF? Drs. Jahangiri and Anand, raised the issue, which was then presented o
CDCR headquarters in an email from Juliekiknan, “a Medication Court Administrator and Pre-
Release Coordinator at CHCHd. At hearing, Dr. Leidner testifieDr. Jahangiri first raised thie
issue with him at a weekly state-wide wedni Dr. Leidner conducted in November 2015.

10/15/19 RT at 189:10-17. Dr. Leidner told Dhdagiri it was “technidéy possible” to change
the business rule and told himraose the issue with Dr. Goldindd. at 189:24-190:4. The

neutral expert found evidence that Dr. Ananchgea Dr. Golding in February 2016, requesting

to change the business rule from “30 days'monthly” “so as to helgase psychiatrists’

tracking issues, redacstaffing needs, help psychiatrists manage their own outpatient caselpads,

and other issues.” ECF No. 6147 at 45-46. alstion was taken on the request at that tichegt
46, and it is undisputed that Dr. [@dmg did not appove the request.

In December 2016, Ms. Kirkman raised tleguest again in a phone call with Dr.
Leidner. 10/15/19 RT at 191:1-13. The satag, Dr. Leidner discussed the request in a
telephone call with Dr. Ceballogd. at 192:6-193:5. During the ¢aDr. Ceballos approved the
request and told Dr. Leidner to make the charideat 193:22-194:4. Dr. Ceballos also did npt

consult with Dr. Golding about éhrenewed request before she appd it. She testified that shie

“forgot” to consult him about the change ewbough she sent him an email on December 5, 2016

about other EOP-related matters. 10/16/19 RA88t15-284:5. Dr. Cebakcalso did not discugs
the request with then-Deputy Dater Tebrock before approvingat, apparently, at any time.
Seel0/15/19 RT at 86:3-20. As noted above, ©eballos did not report the change to the
Special Master or the oat because she did not view it“agynificant.” 10/16/19 RT at 249:19-
250:11.

The Neutral Expert Repopints to evidence thga]t least some of the
psychiatry team was notified tfe rule change in January 2052eCDCR0016721-22. An

email discussing the modified rule was forwatde Dr. Golding by psychiatrists Dr. Mann anc

20 CHCF is a medical and mental health dac#ity for inmate-paents in CDCR. It

“provides medical care and menktadalth treatment to inmates who have the most severe and long

term needs.” https://www.cdca.gov/facility-locator/chcf/.
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Dr. Lindgren, but it is unclear whether Dr. Giolgl read it. CDCR00167121.” ECF No. 6147 §

46. In his whistleblower report. Dr. Goldingeaved he first became awve of the change in

March or April 2017, when the “headquarters psychitgam noticed that all the 20 psychiatris

across the institutions seemed to be doing betterms of seeing EOP patients in a more tim
way.” ECF No. 5988-1 at 23. Akearing, he testified he was t@n the business rule change

would affect data provided tbe court “because ¢hdashboard for EOP had turned green, ang

people were contacting us. Pkiatrists were contacting usrass the state and laughing about

how much easier it was to be cdmapt at the EOP level of care,.” 10/15/19 RT at 44:12-45:6;

see also idat 76:6-11 (Golding testimonyahhe learned about the business rule change beg

Dr. Gonzalez told him “that the dashboard was Inglgreener than you expected it to be. . . .|).

Dr. Golding first reported problems with the raleange to Drs. Ceballos and Leidner, who
agreed to change it backee idat 16:20-21, 195:13-19. Specdily, Dr. Golding raised the
issue with them on or about March 21, 2087 at 16:20-21, and Dr. ligner changed the rule
back on or about April 14, 201id. at 195:19.

In her whistleblower complaint, Dr.d&zalez avers that in December 2016, when

she was working as a staff telepsychiatris€BICR headquarters, she noticed that her EOP
patients “were suddenly due for follow-up appointtsesvery 45 days or by the end of the ne
calendar month (whichever was sooner), rathem tavery 30 days.” ECF No. 6363 at 6. Whe
she learned there had been no policy change riegatte required frequey of EOP psychiatry
appointments, she reported the change ifCilmeent Due Dates report to Dr. Golding and he
“asked [her] to look into it further.Id. She discovered that the change could actually permi
gap of 8 weeks between appointmentbdaeported as 75 percent complialat. She reported
her findings to Dr. Golding, who “followed up”ith quality management staff regarding the ru
change, which was “reverted back30 days shortly thereafterltl.

At his deposition, Dr. Kuichestified that during the time frame the 30-day rule
was changed “[tlhere was a tremendous focus on E®@8€e if individuals at this level of care
were properly placed. Kuich Degat 91:17-93:8. He testified théte push “was a systemwide

push, not from psychiatry but from the systenheaable to look at EOpatients specifically anc
27
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to find out” whether their needs were being metauld “be met at a lower level of cardd. at
91:21-24. He also noticed a “significant imprment” in compliance in this area, which he
“liken[ed] to an improvement he noticed duriagjuality management meeting having to do w
..., use of nonformulary medications, thaddenly everyone who was noncompliant becam
compliant, and we couldn’t quite figure ambat happened. Anddcing it back, they had
changed the formula for that, and thaguléed in a better value, . . Id. at 93:5-13. Dr. Kuich
believed that the change in the business rule 80rto 45 days was not consistent with Progra
Guide requirementsld. at 94:12-24.

There is no dispute that defendants “submittata using the modified [business
rule to the [c]ourt in” at least two court filing&eeECF No. 6242 at 5 (citing ECF No. 6226 al
4, Issue B(A)(4), (11), (12)see alsdECF No. 6147 at 48 (citing ECF No. 5591 at 14
(Defendants’ Response to the Special Mast€pgort on the Status dfental Health Staffing
and the Implementation of Defendants’ Staffing PI&CF No. 5591-2 at 4, 9 (Tebrock Decl.
1 10, Ex. 2); ECF No. 5601 at 8-9 (DefendantglR¢o Plaintiffs’ Objections and Request for
Additional Relief)). The Neuwal Expert Report cites evidence that “CDCR also reported
compliance figures from the “Timely Psychiatrgi@acts” indicator duringhis time frame on at
least one ASU EOP HUB certification. This refpwas not filed with the Court, but was
submitted to the Special Mast&eePLTF005299 (RJD).” ECF No. 6147 at 44.

As noted, Dr. Golding made his request tiat rule be changed back to 30 day
on or about March 21, 2017. The Neutral Expegidrecites evidence that before the rule wa
changed back on April 14, 2017, “on March 28, 2@&puty Tebrock sent an email noting th

the Governor’s office had asked gaplain in more detail what mets can be used to show thg

the care by psychiatry is adequate.” COIDR6999,” and that “[o]n March 30, 2017, CDCR filg¢

Defendants’ Response to the Speblalster’'s Report on the StatosMental Health Staffing ang
the Implementation of Defendants’ Staffing ®I&CF No. 5591, relyingpon data under the 45
day rule. ECF No. 6012 at 13.” ECF No. 6147 at 48.

1

I
28

ith,

\1%4

U7

U7

—+

14

d




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

iii. Findings
The change in the business rule from 3@3alays was a material change that was

inconsistent with implementation of the relav&rogram Guide requirement as established

through more than a decade of practice. The change should have been thoroughly vetted befor

was implemented; thorough viety would have included, atrainimum, consultation with
Deputy Director Tebrock and D&olding and reporting to the SpatMaster in advance of the
change.

Defendants’ argument that the change prasnpted by a request from the field fo
improve continuity of care does not go faoegh to explain why it was accomplished without
the proper vetting. The requesiedappear to have come from a medication administrator at
CHCEF, and while implemented it apparently providede relief to psychiatrists in the field by,
for example, allowing them to go on vacation atitisee the same patienin what Dr. Ceballos|
saw as a reasonable time frame. But tist fime the request was made, in 2015, it went
nowhere because Dr. Golding didt approve it. The second tirtlee request was made, during a
critical juncture when the Special Mastersyaeparing a court-orded “stand-alone report on
the status of mental health staffing anghiementation of defendants’ staffing plasg¢eECF
No. 5564 at 6-7 (citing ECF No. 5477 at 8-9),am® checked with psychiatry and the change
sailed through. Drs. Golding, Gonzalez and Kutilhearned of the clmege only after relevant
“dashboards” designed to measure compliance neittedial requirements of this court changed
from red to green overnight and then undertooknaastigation to try to understand the reasons
behind the change, which was notlittransparent. Given its ting, the rule change affected a
period when the Special Masterdhaeen tasked with receivimgonthly updates on the status of
defendants’ implementation of their Janua@y 2017 updated staffing plan and filing a stand-
alone report on the status of martealth staffing and defendanisiplementation of that plan.
See, e.gECF Nos. 5477, 5564. The context suppomscirar inference of willful blindness at

least, or reckless indifferencedefendants’ obligations in thistean. And, in specific answer t¢

=4

the questions posed for hearing on this issubamugust 14, 2019 ordehis willful blindness

or reckless indifference is attttable to Dr. Ceballos, the ingilual who authorized the change
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in December 2016. To a lesser extent, it is atiibutable to systemic failures of CDCR

management to ensure that all staff, includthgse tasked with developing key software code

have a complete understanding of the remedial reaugints of this action so that they can, to
extent possible, make sure the data regmdduced to support tendants’ provision of
constitutionally adequate mental health carkadcurately measure the remedial requirement
for this action.

As noted above, defendants have underta&ecorrect at least some of the
misleading information in the record uncoee as a result of the Golding RepdBeee.g, ECF
Nos. 6302, 6330. But they have undertaken ttiatteonly after the court set this matter for
evidentiary hearing and directed the parties to rardtconfer in an effotb narrow the scope o
issues for hearing. As noted, the court is curyantthe process of reviewing the parties’ filing
to determine whether in fact the record has been completely corrected and will address th
guestion in a subsequent order.

b. “Appointments Seen As Scheduled” Indicator

I. Background

ThePlata Receiver initially developed the “Appointments Seen As Scheduleg

indicator, 10/15/19 RT at 197:24, apparently for use as a metric to assess efficiency in
scheduling and completing medical appointme#tsnette Lambert, Deputy Director of Qualit)
Management, Informatics and Improvement folifGaia Correctional Health Care Services

(CCCHS), run by the Receiveaold the neutral expert

the “Appointments Seen as Scheduled” indicator was developed
independently from the Program Guide by the medical unit, and
adopted by Mental Health @ind 2016. She stated, “[FJrom the
medical perspective we introduced seen as scheduled as an efficiency
metric. And what we were primarilpoking at is how much are we
seeing cancellations daflinics based on fagts that arguably are
under our control.” Lambeifr. at 82:16-20.

ECF No. 6147 at 73. Similarly, DEeballos told the neutral expert
that CDCR Mental Health updateits “Appointments Seen as

Scheduled” indicator sometime2016 to match the CCHCS Health
Care Dashboard indicator, atigtreby include only those
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appointments that were missed due to a factor within CDCR’s
control. Ceballos Tr. at4l7:8-16, 148:9-10, 148:22-149:3.

ii. Review of Evidence

At hearing, Dr. Leidner testdd that “[a]t some point” h&wvas asked to replicate
that” indicator on a performance report for mehlth appointments. 10/15/19 RT at 197:2
198:2. Witnesses told both the neutral expertthisdcourt that the indator was not directly
connected to any Program Guide requireme@alemancourt order.Seed. at 198:18-25
(Leidner testimony)seealso ECF No. 6147 at 73 (“CDCR witnessgenerally reported that the
“Appointments Seen as Scheduled” . . . indidg{ovas] developed for internal use only for
measuring the performance of the institutions. . . D). Leidner testified that the criteria used
creating the indicator were tiRtata Receiver’s criteria developddr medical appointments, an
that while he had to recode the indicator to mak@plicable to mentdiealth appointments he
did not make any substantive changes &ied “to just replicate their [tHélata] methodology.”
10/15/19 RT at 198:5-17. Dr. Reké#estified that aftethe Golding Report came out he heard
description of the indicator had tfeeen updated to reflect certaimanges that had been made
the indicator itself. 10/15/19 RT at 166:167:6. Dr. Leidner testified to the same
understandingld. at 201:14-16. He also testified teught “perhaps” the description matche
the indicator initially, but he “failed to upd#tthe description of #nindicator when the
Receiver’s staff changed some criteria in the indicator sometime before February®Git6.
202:5-10, 208:7-10. Dr. Leidnerstdied that he learned die error from Dr. Ceballos
“sometime around October 9th, before [he] hag knowledge of the Golding report . . . and
[he] basically changed it that day to matdmat it was really doing.”10/15/19 RT at 224:20-
225:11. “At some point during the uteal expert’s invstigation,” after tle neutral expert’s
investigation was over and before Dr. Leidlegt CDCR headquarters he reported it to Dr.

Ceballos and also discussed it dgra telephone conference cdltl. at 206:13-207:9. Dr.
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Leidner left CDCR headquarteas the end of July 2019 and hast been involved in correcting
the descriptor to match the indicatdd. at 207:15-1$!

Most testimony suggestedht substantively, the incitor was developed as a
means of determining how many appointmewtse cancelled for reasons within CDCR’s
control. The day after Dr. Leidner’s testimonylieu of recalling him to the stand, defense
counsel made an offer of proof in lieu of funthestimony from Dr. Leidner, explaining that Dr

Leidner had, subsequenttistifying, clarified that

the indicator is a ratio where the denominator is all mental health
appointments that were either se@rcanceled andot rescheduled

for one of the four controllableancellation reasons: Technical
difficulties, modified program, lack of transport or provider
unavailable.  The numerator is all appointments from the
denominator that were seen.

10/16/19 RT at 247:20-248%% . Despite this stated purposad although there seems to be

general agreement that the “Appointments SeeBdeeduled” indicator vganot directly related

—

to any specific provisioof the Program Guide, Dr. Golding tdigtd he thinks “many aspects” g
the Program Guide make measuring appointmes@s as scheduled quite relevant. 10/15/19|RT
at 68:9-69:7. Itis undisputed that data gendratng this indicator we provided to the court
and to the Special Master. The neutral expemntified these specific ways in which these data

were transmitted:

e Defendants’ May 17, 2018 3tiag Proposal, ECF No. 5841-
2 at 4 n.5 (stating “[a]ppointmés occurred as scheduled
98% to 100% of the time” over the prior 12 months to support

21 Dr. Leidner also testified that “at sorpeint during . . . the neutral expert’s
investigation” he learned that the criteria for Blata Receiver’'s Appointments Seen As
Scheduled indicator and the criteria for thentaéhealth Appointments Seen As Scheduled
indicator did not match, even though the originatruction to him had been to replicate the
Plata indicator for mental health. 10/15/19 RT205:13-206:20. He did not know “when they
diverged . . . [or] if they ever exactly matched, the intent was that theyere supposed to.Id.
at 206:17-20. After the neutral expertwestigation was over and before leaving CDCR
headquarters he reported this to Dr. Ceballasadso discussed it dag a telephone conferenc
call. 1d. at 206:13-207:9. Here as well, he dnesknow what has happened to the indicator
since. Id. at 207:15-19.

11%

22 plaintiffs accepted this offer of gof as a correction of the recorttl. at 248:4-7.
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the assertion that “CDCR is meeting the needs of class
members in the desert institutions”).

« CQI data provided to the Special Masteee, e.g.,
PLTFO000894, “CEN Mental Health Performance Report for
4/1/16 to 10/24/16” (reporig 100% of “Appointments Seen
as Scheduled”); PLTF000896, “LAC Mental Health
Performance Report for 3/1/16926/16” (reporting 91% of
“Appointments Seen as Scheduled”).

* At least one CQIl Report to the Special Masser

CDCRO0019053, Regional Continuous Quality Improvement
Review for RJD, October 10-14, 2016 at 12 (“ML EOP had
94% of appointments seen as scheduled” and “ML CCCMS

had 94% (n=16,333) of theiappointments seen as
scheduled”).

ECF No. 6147 at 73.
i. Findings
Even accepting that the “Appointmenees As Scheduled” indicator was creat
originally for “internal” measrement purposes and is not reqd by the Program Guide, Dr.
Golding is correct that the Special Master retirsnformation generatagsing the indicator in
conducting his monitoring. And even if theust credits Dr. Cebalk testimony that Dr.
Golding does not understand the date10/16/19 RT at 294:19-295:25, that testimony only

highlights a more significant issu defendants have not adapprocesses necessary to make

their data methodology fully transparent and undedable to all key stakolders, including the

chief psychiatrist.Seealso10/15/19 RT at 36:1-21 (Goldingsteanony concerning psychiatrists
lack of access to data for independent evaluation and that psychiatry leadership “can’t org
and program data to look acrosstitutions to be able to see ether there are errors being ma
in medical care.”).

As for the flawed descriptor, the eragpears to have been unintentional, and

Leidner brought it to the attention of Dr. Cebalknd others soon after hecame aware of it.

10/15/19 RT at 207:2-5 At the same time, becadlus@lescriptor is the public-facing information

about the code, it is critical tcammsparency that the descriptordzeurate. This is the type of

error that a system needs to catch quickly, ifawatid altogether. Thu®r. Leidner’s testimony
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that he does not know whetheettlescriptor has been correctaace he lefCDCR headquarter
at the end of July 2014J. at 207:13-19, is troubling.

Moreover, defendants are not corredba@tieving that missed appointments are
relevant to patient care. Dfuich’s deposition testimony is vemstructive as to why properly
tracking missed appointments is relevant. Suatking contributes to qualitative analysis,
including identification otrends and patterns at local institutidhat is not avdable otherwise,
absent a very detailed manual tracking. Gbwrt credits Dr. Toche’s testimony concerning
remedial measures to be explored, which sogndsiising assuming there is transparency an
full communication with the Special Master and tlourt going forward. The court will addred
this issue further, as appropriatatmforthcoming remedial order.

Finally, one of the specific questiopgsed in the coud’August 14, 2019 order
with respect to this issue l®w the Appointments Seen As Scheduled indicator was develoy
incorrectly and in the absence of consultation \RithGolding or other quality control measure
and what steps defendants plan to take toreriadicators and definitions are developed with
appropriate consultation and qualdgntrol in the future. The awer is found largely in one of
the most significant issues surfaced through #aeihg: the extent to which court-ordered
coordination between this action and Biata action, as well as defenats’ obligation to work
with the Special Master in this case, appedrawe gone off track. Athe discussion in Section
IV(C)(2) demonstrates, the boundaries betwekata andColemanappear to have blurred in ke
respects. A return to robust and transpareatdination between the efforts in this action to
remediate constitutionally inadequate mental health care and the eff@lasamno remedy
constitutionally inadequate medical care mesta key focus and priority going forward.

c. Supervisors Acting As Line Staff

i. Background

In 2009, the court ordered defendants k& all steps necemy to resolve all
outstanding [mental health] staffing allocation isSue®l “[t]o that end, . . . complete a staffing
plan by the end of August 2009.” ECF No. 3612 .aiAfter receiving an extension of time,

defendants filed the required plan orpt&enber 30, 2009. ECF No. 3693. Defendants’ 2009
34
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Staffing Plan is the controlling @h prescribing necessary levelswdntal health care staffing i
CDCR’s Mental Health Care Delivery System (MBIS). “The plan provides staffing ratios fol
the programs at each level of defendaMbISDS and other ancillary programSeeECF No.
3693 at 12-33. These ratios are expressed asental health staff person per x number of
inmate patientsSeed.” ECF No. 5711 at 3.

The 2009 Staffing Plan contains ratios $taff psychiatrists at each level of the
MHSDS, with the exception of intermediaad acute levels anpatient care See idat 17-18
(citing ECF No. 3693 at 12-24). The 2009 Staffitign also provides ratios for supervising
senior psychiatrists only in menta¢alth crisis bed (MHCB) unitand in mental health outpatient
housing units (MH-OHUSs)Id. at 18. Those ratios are extreghigh relative to those for staff
psychiatrists in the same units: in MHCB units, theraf staff psychiatrists to patients is 2.5 to
25, while the ratio of supervising senior psythsts to patients i$:50, and in MH-OHUSs, the
ratio of staff psychiatrists to pants is 1:9 and the ratio for@ervising senior psychiatrists to
patients is 1:150Id. at 18. The job description of SenPsychiatrist, Supervisor in the 2009

Staffing Plan is as follows:

Approximately one third of CDCR prisons will have a Senior
Psychiatrist, Supervisor. Senior Psychiatrist, Supervisor positions
will be allocated to prisons that do not have a Chief Psychiatrist but
have a significant number of staffyahiatrists providing services to

a largely stable inmate-patieopulation. SeniorPsychiatrist,
Supervisor positions will also bel@tated to several prisons that
have a Chief Psychiatrist and tH@ve large and complex mental
health services. Senior Psychiatr&tipervisors will provide clinical
supervision of staff psychiatristas well as various administrative
tasks related to formulary, mediman management, and continuity

of psychiatric medications. Seni Psychiatrist, Supervisors are
responsible for the generatiomda periodic reviews of LOPs
pertaining to the prace of psychiatry and fansuring that practices
are consistent with the most receepartmental policies. Further,
Senior Psychiatrist, Supervisors share responsibility for quality
improvement activities includg peer/professional review
processes.

ECF No. 3693 at 32.

ii. Review of Evidence

The neutral expert provided evidencattbupervising psycatrists see inmate

patients for clinical appointments, that some l@fgarticipation by supervising psychiatrists i
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clinical patient care is appropte that the EHRS does not trable extent to which supervising
psychiatrists see patients, andittlit does not appear that CIR had ready access to a data se
based on supervisor-only appointmentSEeECF No. 6147 at 80-82 andidence cited therein
These facts were all confirden testimony at hearing.

There is no dispute that CDCR supemispsychiatrists see inmate patients for
clinical appointments, or that some levepafticipation in clintal care by supervising
psychiatrists is appropriat&ege.g.,10/15/19 RT at 74:9-14; Kuich Dep. at 206:21-207:5. A
hearing, Angela Ponciano, Associate Dire¢torCDCR’s Statewide Mental Health Program,
testified that CDCR has notrécked specifically” “how the number of patients seen by
psychiatric supervisors providing direct patient care affgetffing ratios,” 10/15/19 RT at
134:19-22, that the EHRS does not include a perdmce report “that allows accurate reportin
of when supervisors act as line staff, 10/15/194at15-19, and that becausethis the analysis
of supervising psychiatrist patient contacts sbhnducted after the Gahd) Report came out was
a multi-step procesdd. at 147:17-25. Dr. Goldg contends this informatn can be tracked; a
hearing he described two differenethods for tracking the exteitwhich clinical services are
provided by supervising psychists. 10/15/19 RT at 50:3-211. Both methods involved
running a caseload report using supervising psyastisitnames and genéirag a list of patients;
these reports were then analyzed under twordiftemethodologies, on@wtrolling for caseload
ratios at each level of care atin@ other by comparing the frequgraf supervising psychiatrists
patient visits with thosef line psychiatristsid. Dr. Golding also tesid#d that at least since
2018 his staff has called each institution monthlgl¢termine the level of psychiatric coverage
the institution and “whether supervisors areviling coverage.” 10/15/19 RT at 48:17-20. H
further testified that “[on numerous occasions” the reports generated by these calls “have
the hands of Deputy Tebrock, Ms. Ponciano andBfizendine” and that “[at] one point they
tried to get” Dr. Golding and his team to stbps monthly tracking, buhe team continued to
conduct the tracking. 10/18J RT at 48:17-24.

I
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In his report, Dr. Golding avers that

[t]he staffing ratios CDCR reported te court in the 2018 staffing

report are incorrect. Sixty perceoit psychiatric supervisors were

seeing patients like line staff at least part time, and in some cases full

time. The work was being done byaager ratio of psychiatrists to

patient that was reported, suggegtthat fewer psychiatrists are

needed per patient than is in fact the case.
ECF No. 5988-1 at 5. At hearing, he testifibdt psychiatric supeisors spend about fifty
percent of their time conducting lingsits. 10/15/19 RT at 51:9-21At his deposition, Dr. Kuich
estimated that psychiatric supervisors havegoeréd line duties more than a third but less the
fifty percent of the time. Kuich Dep. at 30:14-31:1.

After Dr. Golding issued his report, Ms. Ponciano conducted an analysis “on

number of CCCMS and EOP psyatry appointments involving supervisors and chiefs at ea¢

institution.” ECGF No. 6147 at 80seealso10/15/19 RT at 135:1-15. 8hestified she “found thé
there were not 60 percent afpgervisors carrying a full line dtacaseload for those levels of
care.” 10/15/19 RT at 136:3-55he later performed a seconalsis, which showed that if
supervisors’ clinical contactsere removed from the “frequenof contacts” report on which
defendants’ 2018 staffingroposal was based, the frequencyp®jfchiatrist contacts for both
CCCMS and EOP patients decreas&@/15/19 RT at 138:13-139:6eealsoECF No. 6242 at 1
(citing ECF No. 6226 at 20 | 6).

The neutral expert condudt@terviews in the field wh psychiatrists who report
variation in responsibilities from institution bestitution, supporting the inference that Ms.
Ponciano’s analysis underrepretsethe actual amount of timeyghiatrist supervisors spend

performing the duties of line psychiatrists:

Psychiatrists agreed that this isstaried significantly by institution,
but all acknowledged that it wanot uncommon for psychiatry
supervisors to see patients. Ong/gbsatrist noted that at some
institutions, a single psychiatristof®etimes a supervisor or chief)
handles all IDTT appointments. Another psychiatrist noted that as a
supervisor, she was assigned the daad of three line staff. One
Chief Psychiatrist described thajHe provides a lot of the care, but
could not provide a specific volume. [S]he commented that if [s]he
did not provide direct care, ¢hinstitution would be out of
compliance. Another Chief Psychiatrireported that [s]he did not
routinely see patients or have a set patient load.
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A senior supervising psychiatrist said it was expected that
supervisors perform the same duties as line staff when there are
staffing shortages—the culture of leadership was that psychiatrists
should be utilized. That psychiatrisxplained thatvhen [s]he took

on the senior supervisor positiorjiie was doing line staff work at
least 50% of the time, and [s]he currently still covers IDTTs and
other line work when other pdyatrists are not available.

The anecdotal evidence from multipleychiatrists suggests that Ms.
Ponciano’s data analysis underctsuthe amount of patient care
being provided by supervisors. It is clear, however, that the degree to
which supervisors provide direct eararies widely by institution and
over time, and so we were unablenmre precisely quantify this
activity.

ECF No. 6147 at 81-82.

As the court discussed in its Augudt 2019 order, the parties have stipulated
“that the data on timely psychiatric contagtspared in support of CDCR’s 2018 Staffing
Proposal to reduce the number of psychiatrigts ‘potentially misleadiy’ because the proposs
did not disclose that appointments with psyaigatupervisors were ingtied in the data.” ECF

No. 6242 at 10. The neutral expert also suggested other documents contain representatid

staffing without accounting for “contributions from psychiatrist supervisors, including:

* Monthly reports on staff psychiatrist vacancy refee,
e.g.,PLTF005201, PLTF005207.

» Defendants’ Response to 8pecial Master's Report. ECF
No. 5591 at 14 (“Over the pastareinmates were seen timely

. . . by their psychiatrist nety percent of the time.”)
(emphasis added), 15 (reporting 74% average fill rate for
psychiatrists).

» 27th Round Monitorirgata, Tab B: StaffingSeeECF No.
6012-2 at 69.

» Other representations CDCR made to the Special Master
and the Court regarding the adequacy of their current staff
psychiatry staffing levelsSee, e.g.Joint Status Report RE:
October 11, 2018 Status Cenénce (Sept. 15, 2018), ECF
No. 5922 at 4 (“CDCR expects that implementation of the
proposed staffing plan will imnagately lead to CDCR being

at or above the staffing levels required in the Court’s June 13,
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2002 Order (ECF No. 1383), ancttbfore immediately bring
CDCR into compliance with the October 10, 2017 Order
[ECF No. 5711 at 30].").”

ECF No. 6147 at 79-80. Again, theutt is in the process of reviavg all relevant parts of the
record to determine the scope auquacy of necessary corrections.
i. Findings

Taken together, all of the informationtime record makes clear that psychiatry
supervisors carry a significanthygher caseload than is centplated by the 2009 Staffing Plan
governing the remedy in this action. Defendaotgend that the first atysis performed by Ms
Ponciano was not intended toosv how much supervisor tinveas required, but, instead, to
determine how much clinical time was necessaite field, 10/22/19 RT at 422:14-25, but thi
argument misses the relevant poiMs. Ponciano’s first analigs conducted to support the ill-
fated 2018 staffing proposal, masked the time supars spend providing lencare and yielded
numbers that overstated appointmimieliness compliance. Agaring, she testified to a seco
analysis she conducted subsequently, which shomwadf supervisor contacts were removed
from timely CCCMS contacts, the report wollave showed CCCMS patients being seen on
average .98 times every 90 days, rather thantinfes every 90 days. 10/15/19 RT at 137:21
139:6. The latter analysis was not shared thighcourt or the SpecidMaster before these
proceedings. Ms. Ponciano also testified thetwisions with the Special Master about CDCH
use of psychiatric supervisors to perform line psgftrist clinical dutiehave not begun but are
planned for the “near future.” 10/15/09 RT at 139:14-23.

Dr. Golding tried, apparently unsuccessfutb surface the issue of supervisors
serving as line staff in CDCR meetings hieadled as a representative for psychia8gge.q,

10/15/19 RT at 54:5-20. While DGolding and Dr. Kuich disage on the exact percentage of

time supervisors have spent prawmgl line care, with Dr. Goldingstimating fifty percent and Dr.

[

Kuich estimating from thirty-three to fifty percefibe difference is not material here. Regardless

of which range the court credits, supervisors hdwvecal responsibilities far in excess of those

contemplated in the 2009 Staffing Plan and defetsdaisleadingly withheld this information ir
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an effort to make compliance numbers look betted to support signdant reductions in
psychiatrist sffing levels.

Here the specific questions posed for mgaon this issue are why defendants o
not disclose in their 2018 Staffy Proposal whether, and to wiextent, the reporting of data
related to average frequencypatient contacts did not disclose the use of supervisory
psychiatrists to complete caseload contadtis patients; and to wat extent defendants
knowingly relied on active particigah of supervisory psychiatrists in performing the duties ¢
line psychiatrists, both in defendants’ 2(8t&ffing Proposal anith supporting their
representation that, if adeat, the 2018 Staffing Proposabuld bring defendants into

compliance with the October 2017 staffing order® &hswers are found indlactions of critica

players including Ms. Ponciano, in an environtn&rpervasive bureaucratic dysfunction as the

hearing here revealed. Defendants failed ettheonsult key headquarsepsychiatrists or to
heed the clearly relevant information thosggbsatrists attempted to provide concerning the

overuse of supervising psychiatsish performing clinical dutiesDefendants thus failed to

acknowledge the many negative consequences ofitheefto either understal the extent of this

overuse or its ramifications for the field. Dr.I@iag testified that at one point he was even
instructed to stop collecting insttional data on the extent which supervising psychiatrists
were performing line duties. This instruction appears to have come at a time in 2018, whe
defendants were under a court order to comedatopliance with their Staffing Plan and the
court-ordered vacancy rate and when they wega@ed in their misguided attempt to artificiall
reduce the number of psychiatristsjuired to deliver constitutionalgdequate mental health ca
to the plaintiff class.

3. Overall Summary

All of the foregoing compels the conclusitivat two of the issues discussed abg
the change in the EOP timeline business rulethadailure to properly quantify and identify th
extent to which supervising pdyiatrists perform the duties of érstaff psychiatrists, involved
the knowing presentation of misleading infotioa to the court.With respect to the

Appointments Seen As Scheduled indicatiog, court finds no knowing presentation of
40
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misleading information but, instead, a public-facingein the descriptor that should have be¢

caught sooner and that caused misunderstamditinge nature of the information presented.
Taken together with defendants’ admiss prior to hearing, defendants have

knowingly presented misleading information to tl@rt in numerous areasitical to the remedy

in this case and measuringngpliance with that remedy.

C. Other Concerns ldentified Through Hearing

1. Marginalization of Psychiatry

On a broader level, the recoratated through the evidentiary hearing
demonstrates a marginalization of psychiatgt tmpedes defendants’ ability to achieve full
compliance with the constitutional requirements embodied in the court-approved remedy.

Dr. Kuich’s testimony explains the presssisnd disincentives created by relian
on automation and electronic datasychiatrists are be made to practice in an environment
that, among other things, “causes data to @ massaged in certain ways to allow
information to be more presentable to say we do@ed psychiatrists so we can get out of the
lawsuit.” Kuich Dep. at 162:22-25. “And the mgreu automate this process to make sure th
compliance happens, the more you take control otliteo€linician to be able to determine wha
clinically relevant for the patient.td. at 167:14-18.

In critical policy decisions affecting thase, psychiatry’s ability to provide
substantive input also was sevgreonstrained. As noted abquve preparing the 2018 staffing
proposal, Deputy Director Tebrodeclined to provide a copy of the proposal to Dr. Golding
before it was finalized, and insteadly read bullet points to him and then asked him to sign ¢
This process for incorporating the views gdsychiatric professional, given the stakes, is
completely inadequate. Moreover, in additiomtd being fully involved in discussions and

development of the 2018 staffing proposal, Dr. Goldesgified he was told twait to talk about

his staffing concerns untiafter that proposal was to have bééd with the court. 10/15/19 RT

at 27:2-29:22.

Non-psychiatrist members of the CDCR & Health management team also

asked Dr. Golding and his team to stop their monthly tracking of staffing at various institutions, a
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a time when the team was tracking informationGFDofficially said could not be tracked. Dr.
Kuich’s access to data compiled by Ms. Rano and her team was extremely limitefeeKuich
Dep. at 38:24-39:11. And Ms. Ponciano pulled Ruich out of one meeting for “about five
minutes” to run some numbers by him for parg on-call services tbugh telepsychiatry
without giving him context, full information orrtie to evaluate the information she was puttin
together to support the staffing proposia. at 65:3-21; 68:21-70:6. Thexchange too is not th¢
kind of meaningful discussiongaired under the circumstanceservf it enabled Ms. Poncianc
to say honestly she had talked with D. Kuich. i/Ms. Ponciano came across as credible in
testimony, she is an administrator who oversgesations and labaregotiations, who was
tasked with coming up with the numebof psychiatrists to hire and cut. She did not have the
full knowledge base to develop proposals on her that would satisfy the requirements of thi
case.

The headquarters environment desatibg Dr. Golding, led by former Deputy
Director Tebrock, is also carrning. Dr. Golding had the imgssion, which he testified to
credibly, that he was not able to speak ®8pecial Master. 10/18 RT at 21:14-23. Dr.
Golding testified he now understands he can cotit@cEpecial Master directly as necess&ge
10/15/19 RT at 21:24-22:1. But his reasons for gttlmg his report to the Receiver instead of
Special Master were clearly anlated, consistent with his sense that he was not supposed
communicate with the Special Master directlheyttalso reflected his concern about reporting
issues up th€olemanchain of command. 10/15/19 RT at 40:14-41:3. Dr. Kuich described
multiple instances where he just gave up trymgeport problems or make necessary change
because his voice was never heaRee Kuich Dep. ate.g, 163:14-25.

The actions reviewed above run countea teey principle articulated in this cag
since the very beginning: “In order to providenates with access to constitutionally adequat
mental health care, defendants must employ maetdth staff in ‘sufficient numbers to identify
and treat, in an individualized manner, thtreatable inmates suffeg from serious mental
disorders.” Coleman v. Wilsor912 F.Supp. at 1306 (internal citatiomitted). Psychiatrists a

critical to appropriate mentalkealth staffing, given thateély are medical doctors bound by the
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Hippocratic OathSeeKuich Dep. at 33:8-9 (“Bhiatrists as physicians do have the Hippocratic

Oath to do the best we can for our patientsThis does not mean psychiatrists must always
prevail in internal policy- and decision-makipgocesses. But they must be meaningfully
consulted; their professional views must leard, considered and accounted for. Defendants
marginalization of psychiatry and their clumssen the process reflects a significant lack of
good judgment and bureaucratic dysftion that, if allowed to continue, presents a major
obstacle to successful remediation in this action.

2. Boundaries Betwed?lata andColeman

While there are areas of overlap betweerPlaga class action and this one, the
two cases are distinct and itdlear defendants were not pofigithe boundaries between the tv
to protect and advance the renesdiequired in this case.

For example, the Appointments SeerbSakeduled indicator, developed by the
Plata Receiver, was simply adopted by CDCR Meltahlth staff without any tailoring, as Dr.
Leidner testified. More generglithe Receiver’'s team is makicganges to healthcare busines
rules that affect mental heattire indicators, and it is the é®ver’s team running validation
processes to check that codgeee.g, 10/16/19 RT at 269:17-270:2 appears defendants ha
tasked no one with a systemic review of charnigdsisiness rules to ensure compatibility with
this Colemancase. Regardless of how the current practices have developed, all practices
procedures related ©olemandata collection and reporting must made fully transparent
immediately.

Additionally, defendants’ Mental Healtjuality management team was heavily
involved in thePlata Receiver's development of the EHRAs the record developed through t
evidentiary hearing disclosed, many of psychiatrgguests for a solutici critical scheduling
problems linked to diagnosis and prescriptibase not been incorporated into EHRS&eKuich
Dep. at 174:15-175:7 Psychiatry’s requestf@anges to EHRS “languished and were not
addressed.d. at 146:7-10seealso id.at,e.g, 147:17-148:1. More broadly, EHRS is not
tailored, as far as the court can tell, to takeoant of specific mental heahlissues implicated by

this case.Sege.g.,Golding Report, ECF No. 5988-14t-75. A person entering data using
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EHRS can self-select his or her own tideg10/15/19 RT at 148:100, a feature developed,
according to Ms. Ponciano, to allow psychiatriststtange their title toupervisor in order to
prescribe nonformulary medicatioid. at 161:15-19. It alsgopears that the training of
psychiatrists, who defendants rely on for datt&ry, regarding the use BHRS has been unever
and incomplete SeeKuich Dep. at 48:1-4 (regularaining was “made available” but not
mandatory)jd. at 47:17-22 (training manual was “bare bones”, with refinements not transm
to line staff level)jd. at 23:17-20 (supervising pdyatrists’ acting as line staff impaired the
needed “unobstructed time and undivided attention to train their paystisiat the ways of
EHRS.”). Defendants acknowledge a need for more training; they must act on this
acknowledgment and promptly initiate a robuatrting process to address all the deficiencies
identified through the hearing.

On a parallel track, this court will clely manage renewed coordination effort
involving the Special Masten this case and tHelata Receiver, with the presiding judges at th
table as appropriate.

In the meantime, as the court cautioned from the bench, no one should rush
the breach to cement any new plan for improdat collection analysesnd reporting, without
obtaining this court'sddvance approval.

D. Reasons Defendants KnowinglyeBented Misleading Information

In the final analysis, inexplicably, it apparent defendants lastmplete sight of
the reasons remediation is required here. Defeadaltpted a laser focus in an effort to obta
termination of court supervision, which lead tstark “ends justify the means” approach. The
litigation tactics have wholly missed the significance of the constitutional rights of the thou
of mentally ill persons defelants have in their custody.

As the court said in its oral pronouncerh®llowing hearing, legal cases are ng
just words on a piece of paper and a series ofijmusatches. Almost all legal cases have hg
and souls, as does this one in particular. €Toigt's predecessor, Judge Karlton, put his hear
and his soul into this case, as reflected in the ba paid and his ordenshich stand today. This

is a case that cries out for every single playeotasult their hearts da and keep their eyes
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hourly on those souls who are the members oplhiatiff class: the seriously mentally ill
individuals housed behind barsthis state who have tlasolute, undeniable right to
constitutionally adequate treatment and care.

The question of how and why defendants saght of this case’touchstone is at
once complicated and straightforward. Timing plda role, with awareness of the schedule
the Special Master’'s monitoring rounds. The ehthe prior Governor’s term does appear to
have contributed to a pressure cooker environm@rhile no evidence has emerged of anyon
the Governor’s Office ever insieting any player to mislead tloeurt, the Neutral Expert Repor
does capture a tellingteraction. In March 2017, Ms. Tebkosent an email noting that the
Governor’s Office had asked for arplanation in more detail @fhat metrics could be used to
show that the care by psychiatry is adequ&eeECF No. 6147 (citing CDCR0016999). This
missive signaled an attention to data amocais on compiling data to show that care was
adequate, with the court as the audience. In the same general time frame, Ms. Tebrock’s
explanation of the need for lawyers to wordsnthe court documents, as a reason for not
showing the staffing proposal Br. Golding, also exposes that “ends justifying the means”
approach, as opposed to one of engggn responsible problem solving.

The push to get dashboards from red to gre@mother marker. As Dr. Kuich, g
someone who has left the depanmitexplains: “[M]ental healtkelt that they were performing
very well in many areas, that theguld police themselves with dathat they were a structure.
That they were sustainable. And the only pidtat was the problemas that there weren't

enough psychiatrists. And so if there was some teanow that with fewer psychiatrists we w

meeting the metrics, that final block would tumkded there would be no basis for the lawsuit.

Kuich Dep. at 122:15-23. In approving the chafrgen 30 to 45 days, Dr. Ceballos facilitated
dashboards turning to green overnight. A dashbtbets green, makes it look as if a remedy
complete.

In sum, litigation once again has trumped substantive compliance, a path

defendants have taken repeatedlyis Hot for this court to tell a pig how to litigate its case, if it
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chooses litigation, believes it hastmight and plays within bounddhe litigation efforts in this
case, however, have exacted a steep, steep girthe expense of the plaintiff class.

Despite defendants’ knowing presentatdmisleading information to the court
and the Special Master, and their having lost afitite remedial purposes of this action, thers
are some hopeful signs. Dr. Toche has signalgtistie has concrete plans going forward. Sl
appears to have an ability to listen and to ld@at others are saying. @lcourt expects that shg
is thinking deeply about a prapesponse to plaintiffs’ counsglquestion about how she can

work to make clear to those who work fordawith her that “CDCR has been found to have

1”4
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D

violated the Constitution as to the mental hepittyram and is under a remedial order supervised

by this court” and thatColemanis not just a word” but signifgea federal court order, “upheld
the United States Supreme Court[,] that govarnsmedial process.” 10/16/19 RT at 359:12-
360:4. The court will direct that Difoche provide a report on hemswer to that question at its
next status conference withe parties in early 2020.

There also is a relatively new adnsination and with my new administration
comes the chance to turn over a new leafe Dbputy Legal Affairs Secretary for Criminal
Justice in Governor Newsom'’s office, Kelli Exiainas been present in the courtroom for the
evidentiary proceedings. She also has attesd#liément discussions convened by another ju
of this court. Ms. Evans and her boss have@ortunity to step into the breach, to take the
lessons from what has occurred and move forwaedway that can bring this case to a propel
conclusion, if defendants can learn the lessonkeif past mistakesternalize the reasons
behind those mistakes and itignmeaningful solutions.

The court will play its part by converg regular status conferences, resolving
disputes as necessary and guidingShecial Master as appropriate.

V. REMEDIES

These proceedings have made clear gdedrfor appropriate remedies. As note
above, defendants have been given an opporttoitylly cleanse and purge the record of
misleading information. To some extent, theydiavailed themselvex that opportunity, and

the court acknowledges those effor&ee, e.g ECF Nos. 6302, 6330. Defendants have not,
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however, come forward to prale their own cogent, believable, supported and complete
explanation as to why theygwented misleading informatioRather, they have offered only
partial excuses that do not fully acknowledgettiality of the record, pointing to inadvertent

errors, absence of course correctard wagueness in the Program Gui&ee, e.g.10/22/19 RT

at 420:10-423:8. Moreover, this is the seconetimless than ten years that defendants have

embarked on a litigation strategy that dethged frustrated compliance with staffing
requirementssee e.g, Coleman v. Brown938 F.Supp.2d at 984-989 (discussing ongoing

significant staffing vacancies order denying defendants’ maii to terminate this action),

giving the court great pause. Against thatikdaop, in the absence of defendants’ full acceptance

of responsibility, the court has reached its @onclusions and any corresponding remedies must

address the court’s findings.

The parties are in apparent generakagrent on the need for data certification.

As required by the court’s bench order, theyehaow presented their individual views on proper

approaches to such certification and that matter is submiBieeECF Nos. 6383, 6384.

Prior to hearing, plaintiffs identified arses of remedies, and they have now filed

a brief setting forth their pposed remedies post-hearisgeECF No. 6374, to which defendants

have responded, ECF No. 6388. The court is prefarseriously consideslaintiffs’ proposed
remedies because fundamentally they are correctiisas the time to effect a sea change. T
court must ensure no court is called upon agathe future to consider whether and how
misleading information has been presented to it.

The remediation called for by these pratiags will allow a bng-delayed return

to the big picture and the prodaser focus on quality of care for California’s seriously mentdl

ill prison inmates. Nothing has prevented work on that overarching goal during these
proceedings, and it must be abundantly clearftiwats on the quality of care for this class of

prisoners is what will guide defendants’ true relief from court oversight.

With respect to staffing in particuldgn years ago it was defendants themselves

who submitted a staffing plan to this coutidaved by a budget change proposal to the Califo

Legislature to “fully implement’™ the siffing model described in that plagoleman v. Brown
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938 F.Supp.2d at 984 (quoting Ex. K to Kahn Decl., ECF No. 4325, at 93). The budget ch
proposal described the critical flawn defendants’ prior staffingodel and represented that thg
2009 staffing plan identifies appragie staffing levels to meebnstitutional stadards. Still
today, however, psychiatrist staif§j vacancies hover at the 30 gent mark. The court has heg
many times the explanation of supply and desq#mat there is insufficient supply, given the
remote locations where psychiatrists are neededettd the needs of the plaintiff class. But th
hearings have provided additional explanatiams identified other contributors to the challeng
in identifying psychiatrists, including an uninviting dysfunctional woakel that does not value
the essential treatment perspectives that psydtgabhave to offer ancreates an atmosphere
where morale is low. While a change fromt8G15 days, as one example, might provide a
modicum of relief to an insufficient numbef overburdened psychigts, here it was a
misguided, unthinking fix, applying very tiny bandage to a fesing wound while the infection
spreads throughout the body.

Defendants simply must come to terms with substance of the staffing plan at
involve all key stakeholders in working with theoper focus to satisfy itlf, after addressing thg
problems these hearings have exposed, defentdanestly believe that their staffing plan,
embodied in court orders, needs to be modifiegly trave the option, aseh always have had, @

seeking a modification from the court. Any suefuest would need to be properly justified a

ange
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honestly supported, of course. In any event, defendants must acknowledge and account for the

substantial findings in this cadis October 11, 2017 order, dedung the heavy burden that mu
be met to support any increasepsychiatristscaseloads.

In closing, the court repesits observation from the beh, that nothing prevents
the defendants coming forward with a more transformational option. In 2014, Judge Karltg
observed, “California is not alome ‘criminalizing mental illnes$, adopting theperspective of
the sheriff of Cook County, lllingiquoted in a published articl€oleman v. Brown28
F.Supp.3d at 1073 n.5. “We've systematically shut dl@ of the mental health facilities, so
the mentally ill have nowhere else to go. [Pmson system has] become the de facto menta

health hospital.” Id. (internal citation omitted).
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Since the time this court assumed respolitsilior this case, the mental health
prison population numbers have ris&eeECF No. 5213 (August 29, 2014 Order reassigning
case to undersigned). Given its experience witltése so for, the court i@gps “that many of th
problems giving rise to this gwand ongoing efforts at remediation arise from the inevitable
tensions created by the distimgteds of custody supervision ahe distinct need for mental
healthcare.”Coleman v. Brown28 F.Supp.3d at 1073 n.5. If tkes a transformational and

pragmatic alternative to the prisas de facto mental health hoshites a way to address a root

contributor to the constitutionalalation in this case, this coustould entertain such a proposal.

Unless or until such a constructive reform is passithe staffing remedy in this case calls for
defendants’ staffing plan in tleentext of the Program Guide to chart the way forward and b
front and center. Relatedl,olemandata collection and reporting stue fixed, and it must be
fixed to serve the policies and orders in ttase, not the other way around. The policies and
orders must not be drained of meaning in anreftosqueeze a square peg into a round hole.
the data must be fixed with all the key stakehol@étbe table. It must be, as Dr. Toche appe
to recognize, checked and double checked. Ahan eye toward allowing the defendants
ultimately, when they truly can, to accuratelyramstrate to the courtahthe Constitution is
finally satisfied.

A remedial order will issue in the neatdre. A hearing will be set if the court
needs to hear more from therfoes before that order issues.

IT IS SO ORDERED.
DATED: December 17, 2019.

STATES DISTRICT JUDGE
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